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VOL.  I. 


CORRIGENDA  ET  ADDENDA. 


Page     1,  line.  2,  for  "  plaintiff,"  read  "  defendant.*' 
3,  margin,  after  "  will"  add  "  not." 
15,  note  (a\for  "  11  East,"  read  "  10  East." 
21,  line  22,  for  {a)  read  (b),  and  for  (6)  read  («). 

—  note  (a),  /or  "  4  B.  &  A.  27,"  re<w/  •«  4  B.  &  A.  279." 
24,  line  11,  after  "  clearly "  add  "  not/' 

66,  note  (a),  for  «  7  Taunt  7"  read  «  7  Taunt.  37." 

98,  -     («),  /br  "  1  B.  &  Aid."  read  "  1  B.  &  Adol.  19." 

—  -     for  " 3  Wife. 61,"  rta&« 3  Wife.  141." 

99,  -      (a),/or  "  3  B.  &  B.  446,"  read  «  3  B.  &B.4." 

—  -for"  Sowett,"  read  '*  Jowett." 

100,  -   for  "  6  D.  &  R.  125,"  read  «  6  D.  &  R.  125." 

101,  line   4,  for  "  2  B.  &  P.  365,"  raw*  "  2  B.  &  P.  363." 
119,    -    19,/or  «  Martin,"  reorf  "  Mardin." 

123,    -    17 >  for  "  acceptor,"  read  "  drawer." 

127,  marginal  note  to  Johnson  v.  Driver,  I,  15,  after  "  bad,"  read 

"  no." 
129,  note  (a),  for  "  1  D.  &  R."  read  "  3  D.  &  R." 
145,    -     (&),/or"5D.&R."refldlD.&R." 
272,  line    6,  marg.  note,  for  "  action,"  read  "  declaration." 
313,    -     4,/or  "  defendant,"  read  «  plaintiff." 
519,    -    16,  marg.  note,  for  "  Geo.  4,"  reod  "  Geo.  3." 
628,    -      4,  marg.  note,  for  «  56,"  read  "  58." 
555,  refer  to  p.  638. 
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THE    PRACTICE    COURT 


OF  THE 


itouvt  of  Ifcm0*0  Umti), 


IN  MICHAELMAS  TERM, 


IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1830. 

Anonymous.  Nov  m 

ON  opposing  bail,  one  admitted  that  he  became  bail  at  A  bail  who  ex- 
the  request  of  the  attorney  to  the  plaintiff,  not  knowing  ^  for  the  die- 
his  client.     He  had  received  no  undertaking  to  bear  him  fend»?tto  in- 

°  demnify  him, 

harmless,  but  he  thought,  in  point  of  honour,  in  case  of  though  he  has 
his  being  fixed,  the  attorney  would  indemnify  him.  dertakingto 

that  effect,  can- 

Bayley,  J.,  rejected  the  bail.  no  Ju8  y' 

Capon  v.  Diliamore,  1  Bing.  423;  8  Moore,  516;  5.  C.  1  Tidd,  268; 
2Tidd,  1156,  9th  ed. 


Smith's  Bail.  Nov.lOth 

\jOMYN  opposed  bail,  on  the  ground  of  his  not  being  a  A  leaseholder, 
housekeeper  or  a  freeholder,   but  merely  a  long  lease-  keepe^OTafree- 
holder.    He  referred  to  a  determination,  stated  by  Mr.  J>°Wer,  cannot 

J  justify  as  bail. 


VOL.1.     *  B 
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1830. 

Smith's 
Bail. 


Justice  James  Parke  to  have  been  formed  by  all  the 
Judges,  on  deliberation,  not  to  permit  others  than  house- 
keepers or  freeholders  to  justify  as  bail  (a). 

Bayley,  J.,  rejected  the  bail. 


(a)  As  to  the  competency  of  bail, 
not  housekeepers  or  freeholders, 
to  justify  in  respect  of  long  leases, 
a  difference  of  practice  existed 
among  the  Judges  of  the  King's 
Bench.  Thus  bail,  mere  household- 
ers, have  been  ruled  by  Bayley,  J., 
to  be  sufficient,  and  by  Littledale, 
J.,  insufficient.  Colson's  bail  was 
rejected  by  Parke,  J.,  in  Michael- 
mas  Term,  1829,  on  the  ground 
that  they  were  not  housekeepers 
or  freeholders,  although  they  held 
long  leases;  however,  on  hear- 
ing that  a  difference  existed  in  the 
practice  of  the  Judges,  he  pro- 


raised  to  consult  them  on  the  sub- 
ject. On  a  subsequent  day  in  the 
term  his  Lordship  informed  the 
bar,  that  it  had  never  been  the 
practice  of  the  other  Courts  to 
let  persons,  not  freeholders  or 
householders,  justify  in  respect  of 
long  leases;  that  it  was  expedient 
that  the  practice  of  all  the  Courts 
should  conform;  and  that  the 
Judges,  on  conference,  had  de- 
termined, that,  for  the  future,  per- 
sons not  householders  or  free- 
holders should  not  justify  in  re- 
spect of  leases. 


Nov.  Uth. 

In  an  action 
against  several, 
it  is  no  objection 
to  the  notice  of 
justification  that 
it  states,  that  the 
bail  will  justify 
for  three,  bail 
for  two  only  hav- 
ing been  put  in. 


Denton  and  Others,  Bail. 

JLN  an  action  against  four  defendants  for  a  bailable 
amount,  two  were  arrested.  They  put  in  bail;  but  the 
notice  of  justification  stated,  that  they  would  justify  for 
three  of  the  defendants. 

Parke,  J. — The  notice  was  good.  When  the  bail  come 
into  Court  they  may  decline  justifying  for  the  third  de- 
fendant.' 
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Anonymous.  aw  \4th. 

ARCHBOLD  moved  for  a  rule  to  shew  cause  why  the  Where  an  attor- 
bail  bond  should  not  be  delivered  up  to  be  cancelled,  on  Bench  has  been 
the  defendant's  filing  common  bail.    The  defendant  is  an  ^^p0r°t" 
attorney  of  the  King's  Bench,  and  having  been  arrested  on  of  thc  Common 
process  issuing  out  of  the  Common  Pleas  he  has  given  a  King's  Bench 
bail  bond  to  the  Sheriff.     My  application  is,  that  the  J^X bim 
Court  will  oblige  the  Sheriff,  who  is  an  officer  of  all  the 
Courts,  to  deliver  up  the  bail  bond  to  be  cancelled.     The 
bail  bond  is  not  a  proceeding  in  the  Court  of  Common 
Pleas.     It  is  not  intitled  in  any  Court,  but  is  given  to  the 
Sheriff  himself.    In  the  case  of  Snee  v.  Humphreys  (a),  an 
attorney  of  the  Common  Pleas  had  been  arrested  on  a 
latitat,  and  an  application  was  made  to  set  aside  the  pro- 
ceedings, on  the  ground  that  he  ought  to  have  been  sued 
by  bill  in  the  Corpmon  Pleas.     But,  per  Curiam,  "  You 
must  sue  out  your  writ  of  privilege ;  for,  if  you  are  an 
attorney  of  the  Common  Pleas,  and  are  rectus  in  curia 
there,  you  will  have  it  of  course,  and  may  plead  it  here." 
There,  the  application  was  not  to  have  the  bail  bond  de- 
livered up  to  be  cancelled,  but  to  set  aside  proceedings  in 
another  Court,  carried  on  by  the  officers  of  that  Court,  and 
therefore  distinguishable  from  the  present,  which  is  only 
against  the  Sheriff,  who  is  an  officer  of  all  the  Courts. 

Littledale,  J. — This  case  may  be  considered  with  re- 
ference to  the  attorney,  and  with  reference  to  the  Sheriff. 
An  attorney  of  this  Court  ought  certainly  to  be  relieved  if 
he  is  arrested  on  process  issuing  out  of  this  Court.  But 
here  he  is  arrested  on  process  issuing  out  of  the  Common 
Pleas.     We  therefore  liave  no  jurisdiction  to  interfere. 

(a)  1  WUs.  306. 
b2 


1830. 


Anonymous. 
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There  is  a  mode  by  which  he  may  obtain  relief  in  the 
Common  Pleas.  It  is  true,  that  remedy  is  more  dilatory 
than  the  one  now  sought  to  be  applied ;  but  I  think  he 
must  be  left  to  his  remedy  there.  Then,  as  the  application 
concerns  the  Sheriff,  it  is  true  that  he  is  the  officer  of  all 
the  Courts;  that  is  to  say,  any  one  of  the  Courts  may  em- 
ploy him  to  execute  its  process;  but,  when  a  Court  has  em- 
ployed him  to  execute  its  process,  he  is  the  officer  of  that 
Court,  only  so  far  as  he  is  employed  to  execute  its  process* 
Therefore,  having  in  this  case  been  employed  to  execute 
the  process  of  the  Common  Pleas,  he  is,  so  far  as  that  Court 
is  concerned,  the  officer  of  the  Common  Pleas  only.  The 
Common  Pleas  only,  therefore,  has  a  right  to  exercise  any 
jurisdiction  over  him. 

Rule  refused. 


Nop.  14M. 

If  the  Crown 
demises  during 
a  term,  a  decla- 
ration in  eject- 
ment may  be 
intitled  as  of 
the  first  yetr  of 
the  successor's 
reign. 


Anonymous. 

ON  a  motion  for  judgment  against  the  casual  ejector,  the 
declaration  was  intitled  of  Trinity  Term,  in  the  first  year 
of  the  reign  of  Will.  4,  the  death  of  Geo.  4,  having  taken 
place  in  that  term. 

Littledale,  J.,  held  the  declaration  properly  intitled. 


Rule  granted. 


Nov.  19  th. 


Doe  d.  Sanders  and  Another  t\  Roe. 


In  ejectment  by  RlCHARDS  obtained  a  rule  to  shew  cause,  why  the 

landlord  against  m 

tenant,  if  the  ti-  tenant  in  possession,  John  Barton,  should  not,  on  the  usual 

tie  to  the  pre- 
mises be  disput- 
ed between 
them,  the  latter  is  not  compellable  to  give  the  undertaking  and  enter  into  the  recognisance  required 

by  1  Geo.  4,  c.  87,  s.  1. 
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terms,  give. the  undertaking,  and  enter  into  the  recogni-         1330 
zance  required  by  the  1  Geo.  4,  c.  87,  s.  1,  in  actions  of 
ejectment  brought  by  landlords  against  their  tenants. 

Hutchinson  shewed  cause. — The  affidavit  of  Barton,  the 
tenant  in  possession,  states,  that  he  holds  the  premises  in 
question  as  heir-at-law.  It  is  true,  he  took  an  assignment 
from  a  sub-lessee  of  the  remainder  of  the  lease  originally 
granted  by  the  ancestor  of  the  lessors  of  the  plaintiff,  but 
he  did  so  only  to  prevent  the  premises  from  being  dilapi- 
dated. Ever  since  the  expiration  of  that  term,  he  has  held 
and  still  holds  as  heir-at-law. 

Littledale,  J. — I  do  not  think  that  this  case  comes 
within  the  statute.  The  tenant  in  possession  swears  he 
holds  as  heir-at-law.  There  is  a  dispute,  therefore,  as  to 
the  title.  The  statute  was  intended  to  apply  to  cases 
where  the  title  of  the  landlord  was  clear. 

Rule  discharged. 


Anonymous.  Nov.  20/A. 

r  .  RICHARDS  shewed  cause  against  a  rule  for  deliver-  An  affidavit  of 
ing  up  the  bail  bond  to  be  cancelled  on  filing  common  bail.  awird  0  *ght  t0 
The  ground  of  the  application  was  an  alleged  defect  in  the  Jf*^!'  —*  of 
affidavit  to  hold  to  bail.     It  was  for  money  due  on  an  to,andthemak- 
award,  which  directed  the  payment  of  251.  within  a  month  and  that  the"  ' 
after  demand.     It  did  not  go  on  to  state  that  the  money  ™°anedyayw*80iue 
was  payable  "  at  a  day  now  past."     He  admitted,  that  in  In- 
actions on  promissory  notes  and  bills  of  exchange,  it  was 
usual  to  make  such  an  allegation.     In  actions  on  awards, 
however,  he  conceived  it  was  otherwise.     It  was  also  said, 
that  the  award  ought  to  have  been  set  out,  so  as  to  shew 
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1830.         how  the  money  became  due.     If  that  were  so,  the  award 
Wr^a,    must  be  set  out  at  ful1  ,enStb- 

Kelly,  contra,  submitted  that  it  was  not  necessary  to 
set  out  the  award  at  length.  It  is  only  requisite  that  suf- 
ficient should  appear  on  the  affidavit,  to  shew  that  the 
award  was  made  on  such  a  submission  as  would  bind  the 
parties,  and  that  it  had  been  duly  made.  But  it  is  clearly 
necessary  that  the  money  should  be  stated  to  be  payable  on 
the  award  "  at  a  day  now  past."  If  not,  the  money  would 
not  appear  to  be  due.     He  cited  Driver  v.  Hood  (a). 

Parke,  J.,  referred  to  TiddCs  Forms  (b),  in  which  was 
an  affidavit  to  hold  to  bail  for  money  due  on  an  award 
made  under  an  order  of  Nisi  Prius,  which  stated  the  debt 
to  be  due  "at  a  certain  day  now  past."  That  form  also 
states  the  submission  by  consent  of  the  parties,  and  the 
making  of  the  award.  On  the  affidavit  in  the  present  case, 
supposing  it  to  be  false,  the  party  making  it  could  not  be 
convicted  of  perjury,  because  it  would  be  answered,  that 
it  was  debilum  in  prasenti  solvendum  infuturo.  The  pre- 
sent rule  must,  therefore,  be  made  absolute. 

Rule  absolute, 
(a)  7  B.  &  G.  494.  (b)  Cap.  10,  sec.  78,  p.  82,  9th  edit. 


Nov.  20th.  Ex  P<*rte  Moxon. 

Where  an  attor-  «/.  WILLIAMS  moved  for  a  rule  to  shew  cause  why  Mr. 
hi7airii  marl"     George  Pyne  Andrews  should  not  deliver  up  to  Mr.  John 

riage  settlement, 

under  which  he 

takes  no  interest,  but  is  mentioned  in  it,  and  it  is  deposited  with  him  for  safety,  the  Court  will  not 

compel  him  to  give  it  up  at  the  instance  of  a  trustee  under  it 
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Dowell  Moxon,  or  Mr.  William  Wasbrough,  his  attorney,  ld3°- 
certain  indentures  of  lease  and  release,  and  settlement,  and  Ex  u 
other  papers  relating  to  the  property  mentioned  in  the  said  Moxoh. 
indentures.  The  facts  are  these— Mr.  Andrews,  who  is 
an  attorney,  and  against  whom  the  present  application  is 
made,  married,  in  1805,  one  Mary  Wasbrough,  since  de- 
ceased. The  marriage  settlement  was  prepared  by  him, 
and,  for  safety,  lodged  in  his  hands.  By  it,  certain  pro- 
perty was  limited  to  the  use  of  the  wife,  after  her  to  the 
use  of  the  children  of  the  marriage,  under  certain  restric- 
tions; and,  in  case  of  only  one  child  being  born,  or  surviv- 
ing, then  to  his  or  her  sole  use,  &c»  The  wife  died,  and 
the  only  surviving  child,  who  was  a  son,  attained  the  age 
of  twenty-one.  Mr.  Moxon,  the  present  applicant,  and 
the  surviving  trustee  under  the  marriage  settlement,  was 
desirous  of  discharging  himself  from  the  trusts  thus  con- 
fided in  him;  and,  therefore,  applied  to  Mr.  Andrews  to 
deliver  up  the  settlement.  This  he  refused  to  do;  and, 
therefore,  the  present  application  is  made  for  the  summary 
interference  of  this  Court,  to  compel  him,  by  the  jurisdic- 
tion it  has  over  its  officers,  to  deliver  it  up;  Mr.  Andrews 
having  prepared  the  settlement  in  his  professional  char- 
acter, and  taking  no  interest  under  it.  He  cited  The  Mat* 
terofthe  Executors  of  Aitkin,  deceased  (a). 

Little  dale,  J. — This  is  a  very  different  application 
from  that  usually  made  against  attornies.  Mr.  Andrews 
was  a  party  named  in  the  settlement,  and,  after  this  lapse 
of  time,  the  Court  cannot  interpose. 

Rule  refused. 

(a)  4  Barn.  &  Aid.  47. 
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Nov.  23rd.  HALL  0.  BaRBBR. 

Where  a  mar-  JUUMFREY  shewed  cause  against  a  rule  for  can- 
ned woman  has        ...         _  , 

held  herself  out  celling  the  bail  bond  on  filing  common  bail,  on  the  ground 
by'that  means  °^  l^e  defendant  being  a  married  woman.  The  plaintiff 
ana^'eV^*'  8Wore>  'n  an8WeT  to  *e  application,  that  she  did  not  know, 
wards  arrested,  at  the  time  of  the  debt  being  contracted,  that  the  defend- 
not  relieve  her  ant  was  a  married  woman;  on  the  contrary,  so  far  as  the 
summarily.        representation  of  the  latter  would  lead,  she  had  every 

reason  for  believing  she  was  a  widow :  for,  the  defendant 
came  to  the  house  of  the  plaintiff,  who  kept  a  school,  and, 
after  expressing  a  desire  to  send  her  daughter  to  the  plain- 
tiff's establishment,  in  order  to  induce  the  taking  of  her 
daughter  on  lower  terms,  represented  herself  as  a  widow, 
and  in  great  distress.  He  cited  Partridge  v.  Clarke  (a), 
Richardson  v.  Brown  (b). 

Hutchinson,  contrd,  contended,  that  as  the  plaintiff  did 
not  swear  she  was  unacquainted  with  the  fact  of  the  de- 
fendant's marriage  at  the  time  of  the  arrest,  the  latter  was 
entitled  to  her  discharge.   He  cited  Waters  v.  Smith  (c). 

Littledale,  J. — As  the  defendant  held  herself  out  as 
a  widow,  and  by  that  means  obtained  credit  from  the 
plaintiff,  she  is  not  entitled  to  relief  in  this  summary  way, 
but  must  be  left  to  her  plea  of  coverture. 

Rule  discharged. 
(a)  5  T.  R.  194.  (ft)  1  Bing.  344.  (c)  6  T.  R.  451. 
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830. 

Phillips  v.  Welleslry.  Nov.  20M. 

JDARSTO  W  shewed  cause  against  a  rule,  calling  on  the  An  unprivileged 
plaintiff  to  shew  cause  why  an  exoneretur  should  not  be  Ex^Tn  execu- 
entered  on  the  bail  piece.     The  ground  of  the  application  J^^^i!!-. 

was,  that  the  defendant  had  become  a  member  of  Parlia-  hament,  is  en- 

-      ,     ,  !/.«»•»  i  n  *&*& t0  Ws  de- 

ment for  the  borough  of  St.  Ives,  between  the  perfecting  charge  on  mo- 

of  bail  and  obtaining  final  judgment.  The  facts  were  ^^^1^"" 
these: — An  action,  at  the  suit  of  the  plaintiff,  had  been  h*vean«*©«*rf- 

tur  entered  on 

brought  against  the  defendant  for  3,000/.,  and  he  was  ac-  the  bail  piece,  if 
cordingly  for  that  amount  arrested.  Special  bail  was  per-  pewn  b/eTect- 
fected.     The  defendant  pleaded  the  statute  of  limitations.  !d  tetweenper- 

r  '   fecting  bail  and 

and  the  cause  was  set  down  for  trial  for  the  Sittings  after  final  judgment 
Easter  Term.    An  application  to  settle  the  action  was  £J*£t+ 
then  made  to  the  plaintiff.     The  defendant,  by  the  con-  J*™*  J£T°" 
sent  of  his  bail,  gave  a  cognovit  for  the  debt  and  costs.  Pven  with  the 

express  consent 

On  the  28th  of  August,  the  defendant  was  elected  a  mem-  of  the  bail;  and 
ber  of  Parliament  for  the  borough  of  St.  Ives.  Judgment  he^ot  taken  the 
on  the  cognovit  was  entered  up,  and  proceedings  taken  «**"•#»  mW* 
against  the  goods  of  the  defendant.  a  render  before 

The  present  application  was  made  by  the  bail  to  free  acquired  priyi- 
themselves  from  the  liability  they  had  incurred  by  en-  lege* 
tering  into  their  recognizances.  He  should  submit  two 
propositions  to  the  Court :  first,  that  it  was  discretionary  in 
the  Court  whether  they  would  grant  the  application  or 
not;  and  secondly,  that  this  was  one  of  those  cases  in 
which  the  Court  ought  in  its  discretion  to  refuse  it. 

There  were  two  classes  of  cases,  which  he  should  con- 
sider under  the  first  proposition— -first,  those  where  a  de- 
fendant was  arrested  at  the  time  he  was  in  Parliament; 
secondly,  those  where  he  was  in  actual  custody  when  he 
was  elected  member  of  Parliament. 

Now,  as  to  the  first  class,  the  Courts  in  the  earlier 
cases  appeared  to  have  declined  interfering,  but  left  the 
party  to  his  writ  of  privilege.    Afterwards,  they  had  inter- 


y 
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1830.         fered;  and  he  would  concede,  that  if  the  defendant  had 
"    x  been  a  member  of  Parliament  at  the  time  of  this  arrest. 

Phillips  #  #  9 

v.  the  Court  would  at  once  discharge  him  (a).     In  the  last 

Case  on  the  subject,  however,  Chester  v.  Upsdale  (b),  the 
Court  expressly  observed,  that  it  was  discretionary  in  it 
whether  they  would  grant  the  application  or  not. 

With  respect  to  the  second  class  of  cases,  there  was  not 
one  in  which  the  Court  had  interfered  to  discharge  a  de- 
fendant in  actual  custody,  who  had  been  elected  a  member 
of  Parliament.  The  course  had  been  for  the  Speaker  to 
issue  his  warrant  to  the  gaoler  having  the  defendant  in 
custody. 

Parke,  J. — There  was  the  case  of  Mr.  Burton,  who, 
while  in  actual  custody,  was  elected  a  member  for  the 
borough  of  Beverley. 

Barstow. — There,  this  Court  did  not  interfere.  That 
case  was  heard  at  chambers,  and  the  application  being  re- 
fused, the  Speaker  issued  his  warrant  to  the  Marshal,  and, 
in  obedience  to  that  warrant,  he  was  discharged.  The 
gaoler  would  be  bound  to  keep  him  in  custody  until  he 
received  an  order  from  a  competent  authority  for  his  dis- 
charge. He  would  be  guilty  of  no  breach  of  privilege  of 
the  House  of  Commons  by  detaining  the  defendant ;  for,  if 
he  should,  the  Sheriff's  return,  that  the  defendant  was 
elected,  would  be  sufficient  to  entitle  him  to  his  discharge; 
but  no  case,  no  dictum,  had  gone  so  great  a  length  as  this. 
Now,  the  situation  of  the  bail  was  analogous  to  that  of  the 
gaoler.  The  defendant  was  not  in  the  actual  custody  of 
the  bail,  but  he  was  in  their  legal  custody.  If,  then,  the 
Court  would  not  interfere  with  the  gaoler,  why  should  it 
interfere  with  the  bail.    He  should  contend  that  it  was 


(a)  Executors  ofSkewysv.  Cha-      Pitt,  2  Strange,  985;  Com.  444. 
mond,  1  Dyer,  60  a ;    Holiday  v.  (6)  1  Wilson,  278. 
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an  incontrovertible  proposition,  that  an  exoneretur  cannot         1830. 
be  entered  on  the  bail  piece,  unless  it  be  quite  clear  that      pHILLIF8 
the  principal  would  be  discharged  out  of  the  custody  of  *• 

the  Court.    Against  this  proposition,  at  first  sight,  appear- 
ed to  be  the  case  of  Trinder  v.  Shirley  (a).    That  was  an 
application  on  the  part  of  the  bail  that  an  exoneretur  might 
be  entered  on  the  bail  piece,  on  the  ground  of  the  de- 
fendant having  become  a  Peer,  and  it  was  therefore  no 
longer  in  the  power  of  the  bail  to  surrender  him.     In  that 
case,  the  counsel  for  the  plaintiff  declared,  that  he  could 
not  shew  any  cause  against  the  rule;  upon  which  it  was 
made  absolute.    No  discussion  took  place,  but  the  matter 
passed,  without  any  consideration  of  the  question.    In  that 
case  it  was  assumed  by  the  defendant's  counsel,  that  the 
bail  could  not  render  him.    Why  could  they  not  render 
him?    When  a  man  was  delivered  to  his  bail,  he  was  as 
much  in  their  custody,  in  point  of  law,  as  if  he  were  in  the 
custody  of  the  Marshal.     He  might,  in  case  of  escape,  be 
retaken,  even  on  a  Sunday.     If  he  were  in  their  custody, 
how  would  they.be  guilty  of  any  breach  of  the  privilege  of 
Parliament,  by  transferring  him  from  their  own  custody  to 
that  of  the  officer  of  the  Court?    But  the  present  question 
is,  whether  they  are  legally  discharged.  There  was  the  case 
otLangridge  v.  Flood  (6),  mentioned  by  Mr.  Tidd.  He  had 
not  been  able  to  find  a  report  of  that  case  any  where,  al- 
though he  had  searched  for  it  very  carefully.    The  Court 
was,  therefore,  unacquainted  with  what  passed  on  that  oc- 
casion.    It  did  not  appear  whether  it  passed  sub  silentio, 
as  in  Trinder  v.  Shirley.    Nor  did  it  appear  in  what  state 
the  case  was;  whether  it  was  in  a  state  of  pressure  against 
the  bail. 

Parke,  J. — That  makes  no  difference. 

(o)  Douglas,  45.        (6)  1  Tidd,  290,  9th  edit.,  cited  in  4  East,  190, 
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1830.  Barstow  apprehended  that  it  did  make  a  difference. 

Phillips      Here  the  bail  were  not  pressed  for  payment,  but  proceed- 

v-  ings  were  now  in  progress  against  the  defendant's  goods; 

Y*  £LLE5LET( 

-the  bail  might  still  try  the  question,  whether  a  man  having 
no  privilege  of  Parliament  at  the  time  of  his  arrest,  and 
afterwards  becoming  privileged,  is  entitled  to  avail  himself 
of  it,  without  the  Court  interfering  on  motion.  Now, 
supposing  a  man  having  no  privilege  to  be  arrested,  and 
then  to  be  elected,  and,  in  order  to  be  set  at  liberty,  to 
remain  in  Parliament  one  day  and  then  vacate  his  seat, 
could  it  be  said  that  it  would  be  a  good  plea  for  the  bail, 
*  that  their  principal  had  obtained  this  temporary  privilege 
in  the  intermediate  time? 

Parke,  J. — Perhaps  it  would  not  be  a  good  plea. 

Barstow. — Then,  if  it  would  not  in  such  a  case  be  a 
good  plea,  how  could  they  avail  themselves  of  it  here? 

Parke,  J. — But  bankruptcy  or   insolvency  might   be 
pleaded. 

Barstow. — Certainly,  for  there  the  defendant's  person  is 
absolutely  discharged ;  and  the  Court  are  expressly  direct- 
ed by  act  of  Parliament  to  liberate  the  parties,  if  they  are 
arrested  after  their  discharge.  But  the  case  of  a  member 
of  Parliament  is  quite  different.  .The  party  is  not  abso- 
lutely discharged  by  becoming  a  member  of  Parliament; 
his  liability  is  only  interrupted  or  suspended  while  he  is  a 
member  of  Parliament.  This  was  probably  the  case  at 
common  law,  but  all  doubt  upon  that  point  has  been  re- 
moved in  a  declaratory  statute  (a).  In  the  case  of  a  peer, 
too,  a  party  is  absolutely  discharged  from  bis  liability  to 
arrest.  The  case,  therefore,  is,  in  this  respect,  distinguish- 
to)  1  Jac.  1,  c,  13;  1  Chit.  Stat.  313. 
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able  from  the  case  in  Douglas,  even  if  that  case  had  un-         1830. 
dergone  discussion  in  Court,  which  it  did  not.   From  these      ^    y 

J>  HI  L  LI  PS 

observations,  it  may  be  safely  inferred,  that  the  interfer-  p. 

ence  of  the  Court  is  perfectly  discretionary. 

This  brought  him  to  the  second  branch  of  his  argument, 
which  was,  that  this  was.  not  a  case  in  which  the  discretion 
of  the  Court  would  be  exercised  to  afford  relief  to  the 
bail.  He  would  call  the  attention  of  the  Court  to  the  pro- 
ceedings in  the  cause.  The  cause  was  set  down  for  trial 
at  the  Sittings  after  Easter  Term.  It  was  proposed  that 
the  parties  should  come  to  terms;  and  the  defendant,  by 
the  consent  of  his  bail,  gave  a  cognovit  Promises  were 
made  that  money  was  raising  for  the  payment  of  Mr. 
Wellesley's  debts.  Nothing  having  been  paid,  applica- 
tion was  made  to  his  attorney,  and  the  answer  was,  that 
he  had  been  obliged  to  apply  the  money  to  other  pur- 
poses. Since  that  period,  the  defendant  had  expended  in 
a  fruitless  election  more  than  would  suffice  to  pay  the 
debt  due  to  the  plaintiff.  This  was  the  conduct  of  the 
defendant.  The  cognovit  had  been  given  by  consent  of 
the  bail.  The  terms  of  their  consent  were  these: — "  We, 
the  bail  in  this  cause,  do  consent  to  the  above  cognovit, 
and  that  our  recognizance  shall  remain  in  force  as  if  the 
plaintiff  had  obtained  judgment  by  verdict  in  the  ordinary 
course  of  proceedings  in  this  cause."  Now,  by  "the  or- 
dinary course  of  proceedings,"  the  plaintiff  would  have 
been  able  to  compel  a  render  in  Trinity  Term.  The  de- 
fendant would  then  have  had  no  privilege  of  Parliament, 
and  would  then  have  been  put  to  the  alternative  of  going 
to  gaol  or  paying  the  money.  He  would  have  preferred 
the  latter.  The  bail,  by  interfering,  had  thus  prevented 
the  plaintiff  from  obtaining  payment.  In  addition  to  this, 
the  defendant  had  admitted  that  he  has  given  security  to 
his  attorney  for  5000/.  to  indemnify  the  bail.  He  conclud- 
ed by  submitting—^?™*,  that  it  was  doubtful  whether  the 
bail  were  discharged  in  point  of  law  or  not; — secondly, 
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1830.        whether  or  not  the  interference  of  the  Court  was  discre- 
p"~v  tionary; — thirdly,  this  was  a  case  ki  which  the  discretion 

«•  of  the  Court  would  induce  it  to  leave  the  bail  to  their  le- 

gal rights,  and  not  assist  them  on  motion. 

Comyn,  in  support  of  the  rule,  submitted,  that  the  Court 
would  not  put  the  bail  to  the  peril  of  attempting  to  render 
their  principal,  when  he  was  a  member  of  Parliament.  He 
was  stopped  by  the  Court. 

Parke,  J. — I  am  clearly  of  opinion  myself,  that  the  bail 
are  entitled  to  be  discharged  on  motion.  But,  as  the  appli- 
cation is  a  matter  of  some  consequence,  I  will  speak  to  the 
other  Judges;  and  if  they  think  the  rule  ought  not  to  be 
made  absolute,  it  will  be  intimated  to-morrow  morning. 
If  no  such  intimation  be  given,  the  rule  will  be  drawn  up 
for  entering  the  exoneretur  on  the  bail  piece.  It  will  be 
understood,  that  the  bail  are  entitled  to  be  relieved,  where 
the  principal,  if  surrendered,  would  be  entitled  to  relief. 
The  question  here  is,  therefore,  would  the  defendant  have 
been  entitled  to  be  discharged,  if  in  custody,  after  final 
judgment.  In  my  opinion  he  would.  In  the  case  of  Mr. 
Burton,  who  was  elected  member  for  Beverley,  I  was  coun- 
sel. It  came  on  before  Mr.  Justice  Bayley,  at  chambers; 
and  on  some  old  authority  being  produced,  he  doubted 
whether  the  defendant  was  entitled  to  his  discharge,  he 
having  been  elected  member  of  Parliament  while  in  cus- 
tody after  final  judgment.  But  the  warrant  of  the  Speaker 
put  an  end  to  that  doubt.  On  searching  the  precedents  of 
the  House,  it  was  found,  that  a  person  in  custody  after 
final  judgment,  being  elected  a  member  of  Parliament,  was 
entitled  to  his  discharge.    The  rule  must,  therefore,  be 

made  absolute. 

Rule  absolute. 


No  further  notice  was  taken  of  the  case  by  the  learned 
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Judge  who  presided  in  this  Court  the  next  day,  and,         1830. 
therefore,  the  judgment  of  Parke,  J.,  may  be  assumed  to      P|||ll|p| 
be  confirmed  by  the  other  four  Judges.  '• 

Welleslet. 


Doe  d.  Upton  v.  Benson.  2^  23rrf. 

AjEE  moved  for  a  rule  to  shew  cause  why  a  defendant  a  defendant  in 
should  not  be  discharged  out  of  the  custody  of  the  Sheriff  aiuchment  for 
of  Yorkshire  under  the  48  Geo.  3,  c.  123,  he  having  remain-  non-payment  ©. 

m  '  &  costs  under  20*. 

ed  twelve  successive  calendar  months  in  custody,  on  an  at-  more  than 
tachment  for  non-payment  of  costs,  there  not  being  a  debt  hnotent\\L&tQ 
due  exceeding  the  sum  of  20/.,  exclusive  of  costs.  ^V^h'fs 

Geo.  3,  c  123. 

Scotland  shewed  cause  in  the  first  instance. — The  case 
of  a  defendant  in  custody  on  an  attachment  was  not  with- 
in the  statute,  if  the  defendant  was  in  custody  for  a  debt 
exceeding  20/.,  and,  therefore,  not  entitled  to  his  discharge. 
He  cited  R.  v.  Hubbard  (a),  R.  v.  diaries  Dunne  (b),  R. 
v.  Edward  Clifford  (c). 

Littledale,  J. — The  defendant  is  not  entitled  to  his 
discharge,  as  the  case  of  a  defendant  in  custody  on  an  at- 
tachment is  not  within  the  48  Geo.  3,  c.  123. 

Rule  refused. 
(a)  1 I  East,  408.  (6)  2  M.  &  S.  201.         (c)  8D.&R.  58. 
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Nov.  23rd.     Simon  and  Others,  Assignees  of  Rogers,  v.  Winnington. 

If  a  married  JuEE  shewed  cause  against  a  rule  for  cancelling  the  bail- 
woman  repre-  °  ° 

•ents  herself  as  bond  on  filing  common  bail,  on  the  ground  that  the  de- 
tha?  means  ob-  fend  ant  had  been  arrested  on  a  promissory  note  given  by 
in-ested^he^  her  when  a  married  woman.  The  defendant  had  gone  to 
is  not  entitled  to  the  bankrupt,  of  whom  the  plaintiffs  were  assignees,  and 
on  motion.         told  him  that  she  was  a  married  woman,  but  she  was  about 

to  be  divorced.  She  had  some  time  afterwards  gone  again, 
and  producing  a  piece  of  parchment,  which  she  declared 
to  be  an  act  of  Parliament  divorcing  her  from  her  husband, 
and  empowering  her  to  marry  a  banker  in  Pall  Mall,  or- 
dered some  clothes  for  her  wedding.  A  few  days  after, 
she  gave  a  promissory  note  for  the  amount,  and  on  this  in- 
strument she  was  arrested.  As  she  had  represented  her- 
self at  the  time  of  obtaining  credit  to  be  unmarried,  she 
must  be  left  to  her  plea,  and  could  not  be  relieved  on  mo- 
tion. 

Follett,  in  support  of  the  rule,  submitted,  that  as  it  was 
not  negatived  by  the  bankrupt  that  he  knew  that  she  was 
a  married  woman  at  the  time  the  note  was  given,  the  de- 
fendant was  entitled  to  be  discharged.  If  the  arrest  had 
been  for  goods  and  not  on  the  note,  it  would  have  been 
different. 

Littledale,  J. — The  defendant  ought  not  to  be  dis- 
charged, as  she  clearly  obtained  credit  by  a  fraudulent  re- 
presentation of  her  circumstances. 

Rule  discharged,  with  costs. 
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1830. 

Burn  v.  Pasmore.  n — v— ' 

-y  Nov.  24M. 

\sOLTMAN shewed  cause  against  a  rule  obtained  by  V. 
Richards,  calling  on  the  plaintiff  to  shew  cause  why  a  sug-  An  attorney 
gestion  should  not  be  entered  on  the  roll,  to  deprive  him  »n  attorney  de- 
of  his  costs,  under  the  London  Court  of  Conscience  Act,  fen^nV?L* 

9  *    cause  oi  action 

39  &  40  Geo.  3,  c.  104,  s.  12,  on  the  ground  of  a  sum  not  not  exceeding 

'  .  5Lt  arising  with- 

exceeding  5L  having  been  recovered  by  the  plaintiff  in  an  in  thejurudic- 
action  brought  in  this  Court.     The  plaintiff  and  defend-  ^J^courto( 
ant  were  attornies  of  the  Court  of  King's  Bench.    The  debt  £knsdence  Act* 

39  &  40  Geo. 

arose  within  the  jurisdiction  of  the  London  Court  of  Con-  3,  c.  104,  is  not 
science  Act,  and  the  sum  recovered  was  5/.  In  Board  ^ats.e 
▼.  Parker  (a)  it  had  been  decided,  that  attorneys,  plaintiffs, 
are  not  within  the  London  Court  of  Conscience  Act,  and 
therefore  not  compellable  to  sue  there  for  a  debt  not  ex- 
ceeding 51. ,  at  the  peril  of  costs.  He  might  sue  by  attach- 
ment, therefore,  though  the  debt  be  less  than  51.,  and  arose 
within  the  jurisdiction  of  that  act.  It  would  perhaps  be 
contended  that  an  attorney  might  waive  his  privilege,  and 
then  he  would  be  in  the  same  situation  as  any  other  person, 
and  therefore  without  privilege  (i);  and  that  here  he  had 
done  so  in  proceeding  by  bill.  But  how  could  it  be  said 
that  he  had  waived  his  privilege,  since  the  law  forced  him 
to  proceed  in  a  case  of  this  description  by  bill,  and  not  by 
attachment  of  privilege?  He  cited  Ratcliffe  v.  Beslej  (c), 
Barber  v.  Palmer  (d),  Pearson  v.  Henson(e),  Lunn  v.  As- 
cough  (/),  Thomson  v.  Kash  (g).  He  must  proceed  by  bill. 
Not  having  waived  his  privilege,  he  was  in  full  possession 
of  it,  and  therefore  not  within  the  London  Court  of  Con- 
science Act. 

(a)  7  East,  47.  {d)  6  T.  R.  524. 

(b)  Httherington  v.  Lowth,  2  (e)  4  D.  &  R.  73. 
Str.  837;   Parker,   One  &c,  v.  (/)  Barnes,  43. 
Vavghan  and  Others,  2  B.  &  P.  29.  (g)  Barnes,  44. 

(<r)  2  Str.  1141. 

VOL.  I.  C 
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V.  Richards,  in  support  of  the  rule,  contended,  that  it 
was  of  no  consequence  whether  the  plaintiff  waived  his 
privilege  of  his  own  accord,  or  was  forced  so  to  do  by  the 
rule  of  law.  It  was  sufficient,  that  he  had  sued,  not  as  an 
attorney,  to  bring  him  within  the  operation  of  the  Court  of 
Conscience  Act.  By  so  doing,  no  matter  from  what  cause, 
he  had  virtually  waived  his  privilege. 

Cur.  adv.  vult. 


Nov.  29th. 


Littledale,  J. — I  have  consulted  the  other  Judges  on 
this  point,  and  they  agree  with  me  in  thinking  that  this 
rule  ought  to  be  made  absolute.  If  neither  the  plaintiff 
nor  the  defendant  were  attornies,  the  debt  would  be  re- 
coverable in  the  Court  of  Conscience;  and  if  the  plaintiff 
had  sued  in  the  superior  Court,  he  would  have  been  de- 
prived of  costs  by  the  act.  But  if  the  plaintiff  does  not 
proceed  by  attachment  of  privilege,  he  sues  as  a  common 
person,  and  is  not  entitled  to  the  privileges  of  an  attorney. 
So,  also,  if  the  privilege  be  lost,  the  plaintiff  must  be  con- 
sidered as  a  common  person.  It  therefore  appears  to  me 
that  this  rule  must  be  made  absolute,  but  without  costs. 


Rule  absolute,  without  costs. 


Anonymous. 

By  the  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  36,  landlords, 
when  their  title  accrues  in  or  after  Hilary  or   Trinity 


Nov.  25th 

It  is  no  objec- 
tion to  a  decla- 
ration in  eject- 
ment, not 
brought  by  a 

landlord  against  his  tenant,  that  the  notice  directed  by  the  1 1  Geo.  4  &  1  W.  4,  c.  70,  s.  36,  is 
subscribed,  provided  it  is  served  before  the  essoign  day  (a). 

(a)  Now,  by  Reg.  Gen.  T.  T.  full  term,  the  decision  would  be 
1831,  R.  11,  if  the  declaration  the  same.  See  Chitty's  Practice, 
were  served  before  the  first  day  in     297- 
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Terms,  are  allowed  to  serve  a  declaration  in  ejectment  on 
their  tenants,  to  which  is  to  be  subscribed  a  notice  to  ap- 
pear and  plead  in  ten  days  (a). 

On  a  motion  for  judgment  against  the  casual  ejector,  it 
appeared,  that  an  attorney  in  the  country,  supposing  the 
section  in  question  applied  to  all  actions  in  ejectment,  had 
subscribed  his  declaration  in  a  common  ejectment  in  this 
special  manner,  and  it  was  served  before  the  essoign  day. 

Littledale,  J.,  held  this  no  irregularity. 

Rule  granted. 

(a)  Vide  1  Dowling'e  Statutes,  388. 


v.  White.  Nov.  29th. 

JlLATT  opposed  an  application  for  discharging  a  de-  where  a  de- 
fendant out  of  custody  under  the  48  Geo.  3,  c.  123,  on  the  en^wranfLf" 
ground  of  his  having  remained  in  execution  above  twelve  attorney  for 

i       ^  i  .i  *  ,   *  debt  and  costi, 

successive  calendar  months,  on  a  judgment  for  a  debt  not  to  an  amount 
exceeding  201.  exclusive  of  costs.  It  appeared,  that  the  though  Ae  oril 
original  debt  owing  by  the  defendant  was  between  8/.  and  {^/^i  V8 
91.  For  the  recovery  of  this,  proceedings  were  instituted,  majned  in  exe- 
and  the  defendant  ultimately  gave  a  warrant  of  attorney  for  amount  twelve 
the  payment  by  instalments  of  the  original  debt  and  costs,  lendaTmonths- 
which  together  amounted  to  more  than  SOL    The  instal-  —  Held,  not  en- 

.  .  titled  to  his  dis- 

ments  not  being  paid,  judgment  was  entered  up,  and  the  charge  under 
defendant  taken  in  execution.     He  contended,  that  the  ^itl.6'0' 3' 
debt  for  which  the  defendant  must  be  considered  as  in  exe- 
cution was  the  sum  for  which  the  warrant  of  attorney  had 
been  given.     It  was  for  that  sum  the  judgment  was  enter- 
ed up.     Now,  the  words  of  the  statute  are,  that  "  all  per- 

c2 
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1830.        sons  in  execution  on  any  judgment"  not  exceeding  20/., 
*"  were  to  be  entitled  to  its  relief.     Here  the  defendant  was 

v.  in  custody  for  a  judgment  exceeding  20/.,  and  therefore 

was  not  entitled  to  relief.     He  cited  Robinson  v.  Sun- 
dell  (a)  in  support  of  this  argument. 

Littledale,  J. — The  original  debt,  exclusive  of  costs, 
was  the  sum  of  between  8/.  and  91.  The  difference  be- 
tween that  sum  and  the  amount  for  which  the  warrant  of 
attorney  was  given,  must  be  taken  as  costs.  It  is  only  by 
a  technical  and  artificial  construction,  that  the  debt  and 
costs,  for  which  the  warrant  of  attorney  was  given,  can  be 
considered  as  the  debt  for  which  the  defendant  was  in  exe- 
cution. However,  as  the  Common  Pleas,  in  the  case  of 
Robinson  v.  Sundell,  have  ruled  that  the  debt  must  be  ta- 
ken to  be  the  amount  for  which  the  warrant  of  attorney 
is  given,  the  Court  must  be  bound  by  that  decision. 


Rule  refused. 


(a)  6  Moore,  287* 
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IN  THE  FIRST  TEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1831. 

Perkins  v.  Meacher.  ^    V7T^ 

Jan.  11 M. 

tfEREMY  shewed  cause  against  a  rule  calling  on  the  She-  By  the  Sheriff'* 
riff  of  Berkshire  to  shew  cause  why  his  return  of  *■  langui-  J£d£»  the  uf. 
dus"  to  a  writ  of  latitat  should  not  be  quashed.   The  return  gS^^T 
was,  that  he  had  gone  to  the  lodging  of  the  defendant  on  the  return  of  the  . 
5th  of  August;  that  the  lodging  consisted  of  but  one  room ;  pear, 
that  the  defendant  was  then  confined  to  his  bed  by  illness; 
that  he  took  him  into  custody;  that  he  received  a  certificate 
of  his  illness  from  the  medical  man  attending  him9  which 
declared  Him  to  be  so  ill  that  it  would  be  dangerous  to  his 
life  to  remove  him;  that,  on  this  statement,  he  relinquished 
the  custody  of  the  defendant's  body ;  that  he  went  a  second 
time  on  the  7th  of  August,  when  he  found  that  the  defend- 
ant had  removed  himself  out  of  his  bailiwick.     He  submit- 
ted, that  it  was  clear,  from  all  the  authorities,  that  "  Ian- 
guidus"  was  a  good  return.    Jt  appeared  on  the  face  of 
this  return,  that  the  defendant  was  so  sick  that  the  officer 
could  not  keep  him  in  custody  for  fear  of  the  dangerous 
consequences  of  removal;  and  that  there  was  no  means  of 
the  officer  continuing  him  in  custody  but  by  remaining  in 
a  sick  room  at  his  own  risk,  which  he  was  not  bound  to  in- 
cur.    That  rendered  the  return  sufficient.     He  cited  Ca- 
venagh  v.  Cottett  (a),  and  Baker  v.  Davenport  (6). 

(«)  8  D.  &  R.  606.  (b)  4  B.  &  A.  27 
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1831.  Steer,  in  support  of  the  rule,  contended,  that  it  was  the 

Perkins       duty  of  the  Sheriff  to  keep  a  defendant  in  custody,  al- 
v.  though  he  might  not  have  him  in  Court  at  the  return  of 

the  writ.  He  had  no  right  to  let  him  escape,  as  in  the 
present  instance.  If  it  were  true  that  the  medical  man 
told  him,  that  the  removal  of  the  defendant  from  his 
lodging  would  be  the  cause  of  peril  to  him;  it  was  not 
therefore  true  that  it  would  have  been  the  cause  of  peril 
to  the  officer,  should  he  remain  there  and  keep  him  in  cus- 
tody. He  certainly  ought  not  to  have  allowed  him  to  re- 
main two  days  out  of  custody.  In  both  cases  cited  by  the 
other  side,  the  return  stated  the  illness  of  the  defendant 
at  the  return  of  the  writ.  Here  it  was  not  stated  how  long 
the  illness  lasted,  and,  therefore,  it  was  quite  distinguish- 
able from  them. 

Parke,  J. — The  return  here  does  not  account  for  the 
defendant  up  to  the  period  when  the  return  is  made. 
Now,  all  returns  of  "  languidus"  are  excuses,  not  for  not 
taking  and  keeping  the  defendant  in  custody,  but  for  not 
having  him  in  Court  at  the  return  of  the  writ.  Therefore, 
the  illness  of  the  defendant  stated  in  the  return  is  no  ex- 
cuse for  not  keeping  him  in  custody.  But,  supposing 
it  was  an  excuse  for  not  keeping  him  in  custody,  yet  it  was 
no  excuse  for  not  going  at  an  earlier  period.  Certainly, 
the  officer  ought  to  have  gone  there  as  soon  as  it  might  be 
reasonably  supposed  the  defendant  could  be  removed  with 
safety.    The  return  must  therefore  be  quashed. 

Rule  absolute. 
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1831. 

Anonymous,  J'm* 15M- 

Mr  L ATT  opposed  a  rule  calling  on  the  plaintiff  to  shew  Asking  for  time 
.cause  why  the  declaration  and  notice  thereof  should  not  be  does  not  waive 
set  aside  for  irregularity.     The  ground  of  application  was,  f°^S^^§ 
that  the  declaration  was  filed  absolutely,  and  notice  given  last  proceeding. 
before  common  bail  had  been  filed.     The  plaintiff,  in  his 
affidavit  opposing  the  rule,  admitted  the  irregularity,  but 
stated  that  the  defendant  had,  since  notice  of  declaration, 
applied  for  time  to  settle  the  action.     This  was  a  waiver  of 
the  irregularity. 

Steer t  in  support  of  the  rule,  was  stopped  by  the  Court. 

Parke,  J. — There  was  something  to  ask  time  for.  It 
is  a  question,  whether  such  an  application  for  time  was  a 
waiver  of  the  irregularity.  Asking  for  time  is  an  admission 
that  the  plaintiff  is  in  a  situation  to  go  on;  but  I  do  not 
know  that  it  is  an  admission  that  the  step  was  regular. 

Rule  absolute,  with  costs. 


Doe  v.  Roe.  \jan.  23rd. 

HOLT  moved  for  judgment  against  the  casual  ejector,  service  of  a  de- 

The  only  difficulty  in  serving  the  declaration  was  in  respect  ^^em^on 

of  those  premises  of  which  the  Manchester  Railway  Com*  thebook-keepei 

.of  a  Company, 

pant/  was  in  possession:  the  service  there  was  on  their  in  possession  of 

book-keeper,  on  a  part  of  the  premises  which  he  occupied,  Saw— Suiiu" 

and  where  he  slept.  cient- 

Parke,  J. — That  will  do. 

Rule  absolute. 
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1831. 
Jan.  23rd.  WEBBER  V.  MANNING. 

To  set  aside  an  JUULME  opposed  a  rule,  calling  on  the  plaintiff  to  shew 
^nty,ntbere°ng  cause  why  the  service  of  process  should  not  be  set  aside. 

darit  that  it  did-  The  affidavit  on  which  the  rule  had  been  obtained  stated 
not  take  place     that  the  defendant  had  been  arrested  on  a  latitat  directed 

of  the  county,  to  the  Sheriff  of  Surrey;  and  the  arrest  took  place  in  Hot- 
"no^sp^te'aa  born,  in  the  city  of  London.  This,  he  contended  was  not 
to  boundaries,     sufficient,  as  it  did  not  go  on  to  state  that  the  place  was 

not  on  the  borders  of  the  county  of  Surrey  (a),  and  that 

there  was  no  dispute  as  to  boundaries. 

Comyn,  in  support  of  the  rule,  contended,  that  where 
the  place  in  which  the  arrest  took  place  was  clearly  on  the 
borders  of  the  county,  that  was  sufficient. 

Parke,  J. — I  do  not  know,  without  such  an  affidavit, 
that  Holborn  is  not  on  the  borders  of  the  county  of  Sur- 
rey >  or  that  there  is  no  dispute  as  to  boundaries  (6). 

Rule  discharged. 


(a)  Tidd'8   Forms,  p.  179,  8.  (b)  Vide  Storer  ?.  Rayson,  4  D. 

5<r,9thed.  &R.179. 


Jan.  23rd.  WALKER  V.  GREGORY. 

An  affidavit  of  f^HARLES  SA  UNDERS  shewed  cause  against  a  rule 
of  agreement  obtained  by  Talford,  requiring  the  plaintiff  to  shew  cause 
shouid^state  the  why^  on  filing  common  bail,  the  bail  bond  should  not  be  de- 
livered up  to  be  cancelled,  on  the  ground  of  the  affidavit 
.to  hold  to  bail  not  being  sufficiently  certain.  The  affida- 
vit stated,  "  that  Barnard  Gregory  is  justly  and  truly  in- 
debted to  this  deponent  in  the  sum  of  75/.,  upon  and  by 
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virtue  of  certain  articles  of  agreement,  bearing  date  the         1831. 
8th  day  of  December,  1830,  and  made  between  the  said      "    " 
Barnard  Gregory  on  the  one  part,  and  this  deponent  on  »• 

the  other  part;  whereby  the  said  Barnard  Gregory  did, 
for  the  consideration  mentioned  in  the  said  articles  of 
agreement,  agree  to  pay  to  this  deponent  the  said  sum  of 
75/.  at  the  time  therein  mentioned,  and  which  is  now  past." 
He  contended,  that  this  affidavit  was  sufficient,  as  it  was 
positive  and  certain,  and  disclosed  a  good  cause  of  action, 
with  the  requisite  degree  of  particularity.  It  stated,  that 
a  debt  was  due  upon  articles  of  agreement  particularly  de- 
scribed; that  the  agreement  was  for  the  payment  of  a  sum 
of  money  fixed  and  certain  at  a  time  stated,  which  time 
was  alleged  to  be  now  past.  He  distinguished  this  case 
from  those  of  Stint  on  v.  Hughes  (a),  Hatfield  v.  Linguard(b)9 
Brook  and  others  v.  Trist  (c).  The  words  "  articles  of 
agreement"  were  introduced  into  the  affidavit.  The  word 
"  agreement"  implied  both  a  promise  and  consideration. 
He  cited  Selwiris  Nisi  Prius  (d),  in  which  was  this  pas- 
sage— "  The  word  agreement  is  not  to  be  understood  in 
the  loose  incorrect  sense  in  which  it  is  sometimes  used  as 
synonymous  to  promise  or  undertaking,  but  in  its  proper 
and  correct  sense,  as  signifying  a  mutual  contract  on  con- 
sideration between  two  or  more  parties."  In  every  way, 
therefore,  in  which  the  affidavit  could  be  viewed,  it  set 
forth  a  good  cause  of  action  with  sufficient  particularity. 
It  was,  besides,  drawn  according  to  a  precedent  in  Mr. 
Ttdcfs  Forms. 

Parke,  J.  (referring  to  the  precedent). — The  term  "co- 
venant" is  used  there,  which  implies,  that  the  articles 
were  under  seal. 


(a)  6  T.  R.  13.  (c)  10  East,  368. 

(b)  Id.  217-  (rf)  Page  841,  7th  edit. 
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1831. 


Walker 

v. 
Greqory. 


Saunders. — The  form  does  not  state  expressly  that  the 
articles  of  agreement  were  under  seal.  But  if  that  were 
to  be  implied  from  the  use  of  the  word  "  covenant,"  so,  al- 
so, the  word  "  agreement"  would  also  import  a  promise 
made  upon  sufficient  consideration. 

Parke,  J. — The  affidavit  does  not  state  what  the  con- 
sideration was.  It  might  be  executory,  and  therefore, 
consistently  with  the  affidavit,  there  might  be  no  cause  of 
action.  The  consideration  might  be  goods,  which  were 
afterwards  to  be  delivered.  Now,  supposing  they  were 
not  delivered,  it  would  be  too  much  to  say  that  the  plain- 
tiff had  been  guilty  of  perjury,  but  still  the  defendant 
ought  not  to  be  holden  to  bail  for  it. 

Talfourd,  contra,  was  stopped  by  the  Court. 

Rule  absolute. 


Jan.  24th. 

Where  an  ap- 
peal against  a 
poor  rate  has 
been  entered 
and  abandoned, 
the  respondents 
are  entitled  to 
costs  under  the 
1 7  Geo.  3,  a 
38,  8.  4,  up  to 
the  time  of  a- 
bandonment. 
It  is  a  good 
practice  for  the 
clerk  of  the 
peace  to  ascer- 
tain the  amount 
of  the  costs  in 
such  cases. 


Ex  parte  Holloway. 

JlALMER  moved  for  a  rule  to  shew  cause,  why  a 
mandamus  should  not  issue  directed  to  certain  Justices  of 
the  county  of  Norfolk,  commanding  them  to  amend  an 
entry  made  by  them  at  the  last  October  Sessions,  of  their 
adjudication  in  a  certain  appeal,  in  which  a  person  named 
Holloway  was  the  appellant,  against  a  poor  rate  made  by 
the  parish  officers  of  the  parish  of  Brancaster.  The  ap- 
peal was  entered  at  the  July  Sessions,  and  respited  until 
the  October  Sessions.  Notice  of  trying  the  appeal  at  the 
latter  Sessions  was  given,  and  subsequently  countermand- 
ed. The  appellant  did  not  appear  to  support  his  appeal 
at  the  Sessions.  The  Court  confirmed  the  rate,  and 
directed  the  costs  up  to  the  time  of  countermanding  the 
notice,  when  taxed  by  the  clerk  of  the  peace,  to  be  paid  by 
the  appellant.  But  the  order  entered  on  the  roll  was, 
"It  is  ordered  by  this  Court,  that  the  Rev.  Henry  Hollo- 
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way  do,  upon  notice  to  him  given  of  this  order,  pay  to  the  1831. 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  Ex 
Brancaster,  in  this  county,  the  sum  of  26/.  7*.  for  their  Hollow  ay. 
reasonable  costs  and  charges  upon  an  appeal  determined 
by  this  Court,  concerning  a  certain  rate  or  assessment  for 
the  necessary  relief  of  the  poor,"  &c.  That  entry  is 
wrong,  because  the  appeal  was  not  "  determined,"  and  the 
Court  bad  directed  the  costs  to  be  taxed  by  the  clerk  of 
the  peace.  The  application  therefore  is,  that  the  entry 
should  be  amended,  in  order  to  shew,  first,  that  the  appel- 
lant had  not  appeared,  and,  therefore,  that  the  Court  had 
no  jurisdiction  under  the  17  Geo.  2,  c.  38,  s.  4,  over  the 
costs;  and  secondly,  that  the  taxation  had  not  been  made 
by  the  Sessions  itself,  but  by  the  clerk  of  the  peace.  He 
cited  the  case  of  iter  v.  Justices  of  Essex  (a),  to  shew  that 
the  Justices  had  no  jurisdiction  over  the  costs;  and  Rex  v. 
Skinn  (6),  as  shewing  that  the  Justices  could  not  delegate 
their  authority  to  determine  the  amount  of  costs. 

Parke,  J. — In  the  case  of  Rex  v.  Justices  of  Essex 
there  was  no  entry  of  the  appeal,  and  therefore  it  is  clearly 
distinguishable  from  the  present.  The  case  of  Rex  v.  In- 
Jiabitants  ofCawston  (c)  is  a  direct  authority  to  shew,  that 
the  Justices  may,  in  such  a  case,  grant  costs.  With  respect 
to  the  second  point,  there  is  nothing  in  it.  I  do  not  consider 
the  direction  to  the  clerk  of  the  peace  as  a  peremptory 
order  for  coats,  but  a  mere  preliminary  memorandum  of 
what  the  clerk  was  to  do;  and  what  he  has  done  they  have 
subsequently  confirmed  by  their  order.  It  is  every  day's 
practice  for  the  clerk  of  the  peace  to  ascertain  the  amount 
of  costs  to  be  allowed.  How  could  the  Justices  do  it 
themselves?  You  therefore  take  nothing  by  your  mo- 
tion. 

Rule  refused. 


(«)  8  T.  R.  585.  (6)  1  Coast's  Bott,  4/6,  pi.  625. 

(c)  D.  &  R.  445. 
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1831. 

Jan.  26M.  GaRRATT  0.  HoOPER. 

if  a  plea  !n  a-  A.  ELL  Y  shewed  cause  why  the  rule  to  reply,  and  judg- 
nullity,  no  acfof  ment  of  non  pros,,  signed  in  this  case,  should  not  be  set 
threntfnac^ ap"  as^e»  an<*  fc^e  sum  of  W.  paid  in  consequence,  refunded; 
quiescing  in  it,  It  was  an  action  for  a  small  sum  of  money.  The  plaintiff 
ed  into  a  re-  had  declared,  and  the  defendant  pleaded  in  abatement.  In 
^  m^ne°y  be  the  affidavit  it  was  stated,  that  the  "  affidavit "  hereunto 
paid  after  judg-    annexed,  instead  of  the  "  plea,"  is  true.     There  was  no 

ment  signed,  it  . 

cannot  be  con-     other  informality.     The  plaintiff  afterwards  amended  his 
luntarypiy*  T°"  declaration.     The  defendant  then  ruled  the  plaintiff  to 

reply;  and  the  plaintiff  not  having  replied,  the  defendant 
signed  judgment  of  non  pros.,  and  8/.  costs  were  paid  by 
the  plaintiff  to  the  defendant.  Now,  if  the  plaintiff  had 
chosen,  he  might  have  treated  the  plea  as  a  nullity;  but 
having  proceeded  in  the  cause,  by  taking  out  a  summons 
to  amend,  it  was  now  too  late  for  him  to  take  advantage  of 
the  irregularity  of  the  defendant.  He  had  in  fact  waived 
the  irregularity  in  the  plea.  The  payment  of  the  money, 
too,  being  voluntary,  was  also  a  waiver.  He  cited  Bray  v. 
Halter  (a),  in  which  it  is  decided,  that,  if  the  affidavit  of 
the  truth  of  a  plea  in  abatement  be  insufficient,  the  Court 
will  not  set  aside  the  plea,  as  the  plaintiff  might  have  treat- 
ed it  as  a  nullity,  and  signed  judgment. 

Piatt,  contrh, — The  ground  on  which  this  rule  was 
moved  is,  that  the  plea  put  on  the  file  was  a  nullity.  Now, 
by  the  statute  of  the  4  &  5  Ann.  c.  16,  s.  1 1,  it  is  enacted, 
that  "  no  dilatory  plea  shall  be  received  in  any  Court  of 
record,  unless  the  party  offering  such  plea  by  affidavit 
prove  the  truth  thereof,  or  shew  some  probable  matter  to 
induce  them  to  believe  that  the  fact  of  such  dilatory  plea 
is  true."     There  was  nothing  here  to  shew  that  the  plea 

(a)  2  D.  Moore,  213. 
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was  true.    There  was  in  fact  no  plea  at  all  on  the  file.       ^  18***»  ^ 
Then  the  defendant  taxed  his  costs,  and  threatened  to  take       Garratt 
out  execution  if  they  were  not  paid.     Now,  he  would  not       hooper. 
have  been  entitled  to  costs  at  all  if  the  plaintiff  had  entered 
a  cassetur  bitta.    He  must,  therefore,  refund  them.    It  is 
said,  we  adopted  the  plea  by  applying  to  amend  our  de- 
claration.    But  amending  a  declaration  is  not  like  a  step 
in  the  cause,  for  it  may  be  amended  any  time  before  the 
trial.    The  payment  of  the  money  is  no  waiver  of  our  ob- 
jection, for  we  paid  it  under  duress. 

Taunton,  J. — I  am  of  opinion,  under  all  the  circum- 
stances of  the  case,  that  this  judgment  of  non  pros,  was  im- 
properly signed ;  and  the  ground  of  my  opinion  is,  that  the 
statute  of  Anne  is  peremptory.  An  affidavit  of  the  truth 
of  all  dilatory  pleas  is  required  by  that  statute,  and  no 
affidavit  was  here  filed.  There  is  no  authority  to  shew 
that  it  must  not  be  considered  as  a  nullity.  If  it  is  a 
nullity,  I  apprehend  the  plaintiff  is  under  no  obligation  to 
reply;  and  the  rule  to  reply  to  a  nullity  he  was  not  bound 
to  act  upon,  I  think,  therefore,  in  this  case,  no  judgment 
should  have  been  signed  for  not  replying.  There  is  this 
difference  between  an  irregularity  and  a  nullity :  an  irre- 
gularity may  be  waived*  but  a  nullity  cannot.  It  is  not  in 
the  power  of  a  party  to  waive  it ;  as  the  act  of  Parliament 
declares  it  to  be  a  nullity,  the  Court  is  so  to  judge  of  it. 
This  money  appears  to  me  to  have  been  paid  under  duress 
of  an  immediate  execution  being  put  into  his  house.  I  do 
not  go  upon  what  the  clerk  is  supposed  to  have  said, 
namely,  if  the  money  were  not  paid  an  execution  would  in- 
stantly issue.  It  cannot  be  considered  as  a  voluntary  pay- 
ment; it  must,  therefore,  be  repaid.  The  payment  of 
costfrcannot  be  regarded  as  a  waiver  of  the  nullity. 

Rule  absolute,  without  costs. 
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the  Sheriff's  re* 
turn. 
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183L 

Jan.  27th.  LAWES  V.  CoDRINGTON. 

Where  &fi.  fa.    £f 4  RS  TOW  shewed  cause  against  a  rule  calling  on  the 

has  issued,  and  #  °  ... 

a  levy  less  than  plaintiff  to  shew  cause  why  the  ca.  sa.  issued  in  this  case 
debtPhas°been  should  not  be  set  aside  for  irregularity,  and  the  sum  paid 
made,  a  ca.  to.    ^Q  y^  discharged  from  custody  under  it,  restored.     The 

cannot  issue  °  J 

till  after  the  re-  facts  were,  the  defendant  had  given  a  cognovit.  On  this, 
fi.fa.;  although  a  judgment  was  entered  up,  and  *fi.fa.  issued  in  the  last 
rift^iwmadeT  ^onS  vacation,  returnable  on  the  first  day  of  Michaelmas 
return  to  it,  and   Term.     A  levy  was  made  on  the  defendant's  goods,  but  it 

the  ca.sa.  recites  -       *    i  m*      «i       •/*» 

the  writ  and       realised  only  a  part  of  the  amount.     I  he  Sheriff,  at  the 

request  of  the  plaintiff,  during  the  vacation,  and  before  the 
return  day,  made  a  return  to  this  writ,  and  the  plaintiff 
then  issued  a  ca.  sa.  for  the  residue  of  the  debt  against  the 
defendant.  She  was  taken  upon  it,  and  paid  the  amount. 
The  ca.  so.  and  the Ji.  fa.  were  both  returnable  on  the  first 
day  of  Michaelmas  Term*  It  would  be  contended  in  sup- 
port of  the  rule,  that  the  ca.  sa.  could  not  be  issued  until 
the  return  of  the  fi.  fa.,  and,  therefore,  the  issuing  of  it 
was  an  irregularity;  but  he  should  submit  that  the  fi.fa* 
was  returned,  for  all  practical  purposes,  before  the  ca.  sa. 
Was  issued.  The  proceeds  of  the  seizure  had  been  paid 
over  by  the  Sheriff  to  the  plaintiff;  the  writ  was  returned, 
and  the  return  recited  in  the  ca.  sa.  It  was  true  that  this 
was  done  before  the  Sheriff  was  bound  to  pay  over  or  to 
make  a  return  according  to  the  exigency  of  the  writ,  but  there 
was  nothing  to  prevent  or  forbid  his  so  doing.  If  he  were 
not  allowed  to  do  so,  this  consequence  would  result — a  de- 
fendant might  not  have  more  property  which  the  Sheriff 
could  seize,  than  would  amount  to  a  shilling,  and  then  the 
plaintiff  would  be  prevented  from  proceeding  against  the 
person  of  the  defendant  until  after  the  return  of  theji,fa., 
which  might,  as  in  this  case,  include  the  long  vacation. 
The  best  way  of  trying  this  question  is,  by  considering 
how  these  proceedings  would  be  entered  on  the  roll.     No 
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inconsistency  or  incongruity  would  there  exist,  because  the  183J- 
teste  of  the  writ  of  ca.  sa.  would  not  appear.  In  Miller  v.  lawes 
Parnell  (a)  the  Court  observed,  that  if  the  plaintiff,  after 
suing  out  a,  fi.fa.,  could  abandon  it,  and  sue  out  a  ca,  sa., 
it  would  confer  a  power  which  might  be  much  abused. 
Here,  the  plaintiff  had  not  abandoned  Iris  ji.  fa.,  and  if,  in 
such  a  case,  he  were  not  allowed  to  sue  out  a  ca.  sa.  before 
the  return  of  the  fi.fa.,  the  converse  of  the  mischief  would 
exist.  In  Miller  v.  Parnell  it  was  also  remarked,  if  the 
fi.fa.  be  returned,  there  is  something  to  bind  the  plaintiff, 
and  to  limit  the  amount  for  which  he  shall  have  the  body, 
by  shewing  how  much  be  has  already  gotten.  Now  here 
the  fi.  fa.  was  returned,  and  therefore  here  was  the  means 
of  limiting  the  amount  for  which  the  plaintiff  should  have 
the  body.  So  far  was  that  case  in  support  of  his  proposi- 
tion. He,  therefore,  should  submit  that  the  rule  must  be 
discharged. 

Fottett,  in  support  of  the  rule,  contended,  that  although 
a  plaintiff  might  have  two  different  writs  if  he  chose,  he 
could  not  have  a  ca*  sa.  until  the  return  of  the  fi.fa.  Now, 
the  return  of  the  fi.fa.  meant  by  the  law,  must  be  the 
return  to  the  Court.  The  indorsement  on  it  by  the  Sheriff 
of  what  he  had  done,  and  sending  it  to  the  plaintiff,  were 
not  returning  it  The  fi.fa.,  therefore,  not  being  returned, 
the  issuing  of  the  ca.  sa.  was  an  irregularity. 

Parke,  J. — If  you  execute  the  fi.fa.  you  cannot  take 
another  step  till  the  following  Term,  for  that  writ  cannot 
be  returned  into  Court,  until  the  Court,  in  contemplation 
of  law,  is  sitting.  You  have  been  too  rapid;  you  should 
have  waited  till  the  return  of  the  fi.fa.  before  you  issued 
the  ca.  sa.  The  rule  must  be  made  absolute,  but  without 
costs,  and  no  action  must  be  brought. 

Rule  absolute,  without  costs* 
(a)  6  Taunt.  370. 
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Jan.  29th.  ANONYMOUS. 

CourTwiifgrant  JLiEE  applied  for  further  time  to  put  in  bail  in  error, 
|j™  wQU*in  on  the  ground  that  the  original  bail  had  been  alarmed  by 
erroi.  the  defendant  in  error,  and  therefore  would  not  become 

bail. 

Parke,  J.,  refused  to  allow  further  time,  unless  some 
error  on  the  record  was  shewn,  and  the  amount  of  the 
judgment  deposited  in  the  hands  of  the  Master. 


Jan.  3Uf.  Rex  v.  Day.    Rex  v.  Patteson. 

In  quo  warranto   %£UO  warranto  for  usurping  the  office  of  alderman  of  the 

informations}  - 

the  Court  will  city  of  Norwich.    Rules  had  been  obtained  on  a  former 

diwntreiatoi^to  ^ay  ca^ng  upon  the  relator  to  shew  cause  why  he  should 

gi?e  security  for  no^  gjve  security  for  costs  in  these  prosecutions,  on  affi- 

does  not  appear  davits  stating  that  the  relator,  (a  freeman  of  the  city  of 

indigence  had  Norwich,  and  entitled  to  vote  at  the  election  of  aldermen), 

defendant'10  **  was  *n  indigent  circumstances ;  that  the  proceedings  were 

knowledge  be-  instituted  for  local  electioneering  purposes,  and  were  in 

fore  issue  joined. 

fact  carried  on  by  the  subscriptions  of  certain  individuals 
named  in  the  affidavits.  It  was  also  ordered,  that  all  pro- 
ceedings should  be  stayed  until  cause  should  be  shewn. 

Austin  shewed  cause.— The  application  was  too  late.  In 
Rex  v.  Wynne  (a),  the  application  was  made  after  informa- 
tion filed ;  and  in  Rex  v.  Trevenen  (b)  and  Rex  v.  Wdkelin  (c) , 
the  question  of  security  for  costs  was  raised  upon  the  motion 
for  making  absolute  the  rule  for  exhibiting  the  information. 
These  were  the  only  cases  similar  to  the  present.  But  there 

(a)  2  M  &  S.  346.  (6)  2  D.  &  A.  339. 

(r)  1  D.  &  Ad.  60. 


HILARY  TERM,  1   WILL.  It.  33 

is  no  difference  in  principle  between  these  cases  and  the         1831. 
case  of  similar  applications  in  civil  actions.     In  civil  suits,  ^ 

where  the  defendant  applies  for  security  for  costs,  in  con-  ». 

sequence  of  the  plaintiff's  residence  abroad,  the  rule  is,  that 
he  shall  make  his  application  as  soon  as  he  is  aware  of  the  *z 

fact,  and  that  he  shall  take  no  step  after  he  becomes  cog-  Pattesoi*. 
nizant  of  it,  and  before  his  application  for  security.  The 
rule  is  clearly  laid  down  in  Duncan  v.  Stint  (a),  where 
it  was  said  by  the  Court,  "  when  a  cause  is  pending,  a 
party,  if  he  means  to  apply  for  security  for  costs,  must 
take  no  step  after  he  knows  that  the  plaintiff  is  out  of 
England;  for  a  defendant  ought  not  to  wait  until  expense 
has  been  necessarily  incurred,  which  must  frequently  be 
the  case,  particularly  in  actions  of  trespass  and  replevin." 
The  last  observation  applies  also  to  pleadings  in  quo 
warranto,  which  are  frequently  of  great  length.  In  this 
case  the  information  was  filed  in  Michaelmas  Term,  1829; 
the  pleas,  which  were  very  voluminous,  not  till  Trinity 
Term,  1830.  Long  replications  were  afterwards  filed,  to 
which  the  defendant*  rejoined,  and  added  the  similiter* 
There  was  no  affidavit  (as  there  ought  to  have  been,  had 
the  fact  been  so),  that  the  defendants  did  not  know  the 
circumstances  disclosed  in  their  affidavits  before  their  pleas 
were  filed.  The  rules  must  be  discharged  with  costs,  be- 
cause they  were  drawn  up  for  staying  proceedings,  as 
well  as  for  security  for  costs.  He  cited  BaiUie  v.  De  Ber* 
nalesfjb), 

Kelly,  contrd. — Issue  has  not  been  joined,  for  the  simi- 
liters, which  bad  been  added  by  the  defendants,  were  after- 
wards struck  out  by  the  prosecutor. 

Patteson,  J. — At  all  events,  issue  had  been  joined  so 
far  as  the  defendants  are  concerned,  for  the  similiters 
were  added  by  themselves. 

(«)  5  B.  &  A.  702.  (&)  1 B.  &  A.  331. 
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1831 .  Kelly. — Allowing  that  to  be  so,  although  security  cannot 

Rex         be  demanded  for  costs  already  incurred,  the  Court  may 
v'  impose  it  for  costs  to  be  incurred  hereafter.     Duncan  v. 

Stint  does  not  apply.  In  that  case,  the  ground  of  the  ap- 
plication was  the  plaintiff's  residence  abroad ;  in  this  it  is 
Patteson.  tjje  rector's  indigence,  and  the  circumstance  of  the  pro- 
ceedings being  carried  on  by  subscription.  In  the  case  of 
a  bankrupt  plaintiff,  security  for  costs  has  been  imposed, 
on  the  ground  of  the  action  being  really  carried  on  for  the 
benefit  of  the  assignees. 

Patteson,  J.— The  relator  is  a  freeman,  and  entitled, 
under  the  statute  of  9  Ann.  c.  20,  to  institute  these  pro- 
ceedings. The  parties  have  proceeded  to. issue,  and  it 
does  not  appear  that  the  defendants  were  not  aware  of  the 
circumstances  disclosed  in  their  affidavits  before  issue 
joined,  or,  in  fact,  at  the  time  of  filing  the  information.  The 
rule  adopted  in  civil  actions  is  applicable  here.  According 
to  that  rule,  the  application  comes  too  late;  and  the  rules 
that  have  been  obtained  must  be  discharged.  As  the 
point  was  clear,  the  application  was  a  mere  experiment;  for 
which  reason,  and  because  the  rules  were  drawn  up  for  a 
stay  of  proceedings,  as  well  as  for  security  for  costs,  the 
rules  must  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 
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1831. 

Willan  v.  Collins  and  Wife.  j^  j^^ 

HUTCHINSON  moved  for  a  rule  to  shew  cause,  why  An  inconns- 
the  bill  of  Middlesex,  in  this  case,  should  not  be  set  aside,  *■*£ athbcm  rf 
on  the  ground  that,  in  the  body  of  the  writ,  the  defendant  *«***  may 

17  be  cured  by  the 

was  required  to  appear  on  Tuesday,  the  15th  of  April,  notice  at  the 
there  being  no  such  day.    In  the  notice  at  the  foot,  how-  foot  of  **  wriu 
ever,  the  day  of  appearance  was  stated  to  be  Friday,  the 
15th  of  April. 

Taunton,  J. — [  think  that  will  do.    Though  die  date 

of  the  appearance  day  mentioned  in  the  body  of  the  writ 

is  inconsistent,  yet,  as  the  notice  is  the  material  part,  and 

as  the  day  of  appearance  is  properly  stated  there,  the  in* 

consistency  is  cured. 

Rule  refused* 


Foster  v.  Hilton.  Aprn  25^ 

\sHILTON  shewed  cause  against  a  rule  calling  on  the  Where  the  she- 

riff  executes  a 

plaintiff  to  shew  cause  why,  on  the  payment  of  751. 15*.  Gd.  $.}*.,  and  he 
to  the  plaintiff's  attorney,  all  proceedings  should  not  be  JJ^rtSi 

•  being  due,  and 
the  gooda  on  the 
premises  are  not  sufficient  to  satisfy  *  year's  rent,  he  must  withdraw ;   and,  if  he  sells,  the  Court 
will  not  stay  proceedings  in  an  action  against  him  on  the  8  Ann.  c.  14,  a.  1,  on  paving  over  the  pro- 
ceeds of  the  sale. 
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1831.  stayed,  and  the  plaintiff  pay  the  costs  of  this  application  ? 
It  was  an  action  founded  on  the  8  Ann.  c.  14,  s.  1,  against 
the  sheriff,  for  removing  goods  under  a  fi*fa*  from  the 
premises  in  which  he  bad  executed  a  distress,  after  notice 
had  been  given  that  a  year's  rent  was  due  to  the  landlord, 
without  paying  rent  to  that  amount.  The  sum  proposed 
to  be  paid  to  the  plaintiff  was  short  of  a  year's  rent;  he 
therefore  insisted,  that,  until  a  year's  rent  had  been  paid 
to  the  landlord,  the  sheriff  had  no  right  to  sell.  Here, 
a  sale  had  taken  place,  and  although  the  proceeds  amount- 
ed to  less  than  a  year's  rent,  the  sheriff  could  not  stay 
these  proceedings,  because  it  was  necessary  to  pay  a  year's 
rent  before  the  goods  were  sold.  If  there  be  not  suffi- 
cient for  that  purpose,  I  contend  that  the  sheriff  must 
withdraw ;  and  if  he  chooses  to  sell,  the  mere  payment  of 
the  sum  produced  by  the  sale  is  not  sufficient  to  entitle  him 
to  have  the  proceedings  against  him  stayed. 

Piatt,  in  support  of  the  rule,  contended,  that  the 
plaintiff  could  only  be  entitled  to  recover  the  amount 
which  the  sale  produced.  It  could  not  be  said,  that  when 
the  sheriff  received  751. 15s.  6tf.  from  the  sale  of  the  goods, 
he  was  bound  to  pay  more  to  the  plaintiff.  If  so,  it  was 
exceedingly  unjust  to  force  the  sheriff  to  go  on,  and  to 
pay  the  costs  of  the  suit.  He  referred  to  the  case  otHen- 
chett  v.  Kimpson  (a).  There,  the  sheriff  had  sold,  and 
the  proceeds  of  the  sale  were  not  equal  to  the  amount  of 
rent  due.  The  counsel  against  the  sheriff  relied  there 
on  the  construction  of  the  act  of  Parliament  now  adopted 
by  Mr.  Chilton.  But  the  Court  there  said—"  Let  the  Pro- 
thonotary  take  an  account  of  the  goods  taken  in  execu- 
tion, and  what  they  were  sold  for,  and  let  the  sheriff  be 
allowed  such  costs  as  were  incurred  before  notice  given 
him  of  the  rent  due  to  the  landlord ;  and,  after  all  just  al- 

(a)  2  Wife.  141. 
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lowances,  let  the  rest  of  the  money  be  paid  by  the  sheriff 
to  the  landlord." 

Taunton,  J. — There  the  parties  proceeded  by  motion, 
but  here  they  proceed  by  action.  The  question  there- 
fore is,  whether  this  case  must  not  be  left  in  the  hands  of 
the  jury. 

Plait  submitted,  that  the  principle  in  both  cases  was 
the  same.  The  application  in  both  cases  was  to  the  equi- 
table jurisdiction  of  the  Court.  It  was  to  the  power 
which  the  Court  exercised  to  prevent  its  proceedings 
from  being  made  instrumental  to  injustice.  It  was  on  the 
same  principle,  that,  where  conflicting  claims  were  made 
by  the  assignees  of  a  bankrupt  and  a  judgment  creditor, 
the  Court  interfered  to  prevent  the  sheriff  from  being 
subjected  to  the  injustice,  which  would  arise  from  his  be- 
ing forced  to  determine  those  claims.  The  sheriff  was 
here  ready  to  pay  the  money  which  he  had  levied.  It 
would  hardly  be  said,  that  he  was  bound  to  pay  more 
than  he  had  himself  received. 

Taunton,  J. — My  opinion  is,  that  the  Court  cannot 
interfere  in  this  summary  way.  The  act  of  Parliament 
provides,  that,  before  the  removal  of  goods  from  the  pre- 
mises, the  sheriff  shall  pay  a  year's  rent ;  and  if  the  sheriff 
is  guilty  of  any  contravention  of  that  act  of  Parliament, 
the  landlord  may  apply  to  this  Court  by  a  rule  calling  on 
the  sheriff  to  pay  over  to  him  what  the  goods  produced 
on  the  levy.  The  landlord  has  not  resorted  to  the  sum- 
mary jurisdiction  of  this  Court.  If  he  had  applied  to  this 
Court  by  motion,  then  the  Court  might  have  done  that 
which  was  done  in  Henchett  v.  Kirnpson,  that  is  to  say, 
might  have  referred  the  matter  to  the  Master  to  take  an 
account  of  the  goods  taken  in  execution  and  what  they 
were  sold  for,  and  have  directed  that  the  sheriff  should 
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I831'^  be  allowed  such  costs  as  he  had  incurred,  before  notice  was 
given  him  of  rent  being  due  to  the  landlord;  and,  after  aU 
allowances,  have  ordered  the  rest  of  the  money  to  be  paid 
by  the  sheriff  to  the  landlord.  But  the  landlord  here  has 
not  thought  proper  to  avail  himself  of  the  summary  juris- 
diction of  this  Court.  He  baa  proceeded  by  action  on  the 
case.  He  has  a  right  so  to  do.  In  a  special  action  on 
the  case,  the  landlord  is  entitled  to  general  damages. 
Those  damages  are  not  to  be  limited  by  the  mere  amount 
of  the  sum  of  money  produced  by  the  sale.  He  has  a 
right  to  say—"  If  you  had  proceeded  regularly,  according 
to  the  statute,  the  whole  rent  would  have  been  paid ;  and 
you  not  having  proceeded  regularly,  but  having  chosen  to 
sell  before  the  year's  rent  was  paid,  I  have  a  right  to 
general  damages  j  by  your  misconduct  in  not  giving  pro- 
per notice,  or  by  other  negligent  conduct,  the  goods  sold 
badly."  All  these  matters  may  be  made  use  of  to  aggra^ 
vate  damages.  This  is  an  application,  that  all  proceed- 
ings in  the  case  should  be  stayed  on  paying  merely  the 
dry  proceeds  of  the  goods  after  sale*  I  am  of  opinion 
that  is  not  the  measure  of  damages*  The  damages  may 
exceed  that  measure,  and  therefore  the  Court  is  not  now 
to  take  that  as  a  measure,  which  may  not  be  taken  as  one 
at  the  trial.  The  rule  must  therefore  be  discharged  and 
with  costs,  as  it  is  a  new  experiment,  for  which  there  is  no 
precedent  as  far  as  I  know  (a). 

Rule  discharged  with  costs. 

(a)  Another  rule  in  a  different  was  discharged  with  costs;  and 
form,  but  with  the  same  object,  the  judgment  of  Taunton,  J.,  there- 
was  afterwards  obtained  before  by  confirmed, 
the  four  J  udges,  in  this  case,  which 
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1831. 

Easter  v.  Edwards.  April  25th. 

f^LARKSON  applied  for  leave  to  justify  three  bail  in-  Where  a  poor 
stead  of  two.  The  sum,  which  the  plaintiff  swore  to  be  araie/for*" 
due,  was  70(ML     The  defendant  was  a  very  poor  man,  and  100L  ***  Co}xr* 

7  .  granted  a  rule  to 

it  would  be  next  to  impossible  for  him  to  obtain  two  per-  justify  three 
sons  as  bail,  each  of  whom  could  swear  himself  worth  two. 
1400/. 

Taunton,  J. — That  indulgence  is  only  granted  in  cases 
of  trover,  and  other  cases  where  the  sum  for  which  the 
action  is  brought  is  very  large,  in  cases  where  the  amount 
is  thousands  and  not  hundreds,  as  here.  In  some  such 
cases,  I  have  known  six,  and  sometimes  eight,  persons  al- 
lowed to  become  bail. 

darkson  cited  Tidd(a)9  where  it  was  laid  down,  that, 
in  the  King's  Bench,  where  the  debt  is  large,  the  Court 
will  allow  three  or  four  persons  to  become  bail  in  differ- 
ent sums,  amounting  altogether  to  the  requisite  sum.  He 
submitted,  that,  whether  the  sum  was  to  be  considered 
large  or  not  must  depend  on  the  circumstances  of  the 
party  holden  to  bail.     Here  he  was  exceedingly  poor. 

Taunton,  J.,  inquired  of  the  Master  what  was  the 
practice  in  such  cases. 

The  Master  stated  that  the  usual  course  was,  to  apply 
to  the  Court  for  leave  to  justify  a  greater  number  of  per- 
sons than  two  as  bail;  then,  having  drawn  up  the  rule,  to 
serve  it  on  the  plaintiff's  attorney  or  agent  at  the  same 
time  as  the  notice  of  justification;  and  if  the  plaintiff  in- 

(a)  1  Tidd,  245,  9lh  cd. 
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tended  to  make  any  objection,  he  must  urge  it  when  the 
bail  come  up  to  justify. 

Taunton,  J. — You  may  take  your  rule. 


April  29th. 

"  Manufactur- 
er "  is  a  bad 
description  of 
bail. 


Fearnley's  Bail. 

TwHITE  opposed  bail  by  affidavit  on  the  ground  of 
misdescription. 

The  bail  resided  at  Bradford  in  Yorkshire,  and  was 
described  as  a  "  manufacturer."  This,  he  contended,  was 
insufficient,  without  stating  of  what  he  was  a  manufac- 
turer. 


Smith,  in  support  of  the  bail,  submitted,  that,  as  Brad- 
ford was  a  manufacturing  town,  the  description  of  manu- 
facturer was  a  sufficient  one. 

Taunton,  J. — The  fact  of  its  being  a  manufacturing 
town  is  just  the  reason  why  the  description  is  insufficient; 
because  there  is  a  great  number  of  persons  who  would 
be  equally  entitled  to  such  a  description.  If  manufac- 
turers were  rare,  if  there  were  only  one  or  two  in  the 
place,  it  might  be  otherwise. 

Time  was  given  to  serve  a  fresh  notice,  as  no  affidavit 
was  produced  to  shew  that  the  plaintiff  had  been  unable 
to  find  the  bail. 
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(Before  the  four  Judges.)  May  2wf. 

AN  this  case,  the  defendant  was  arrested  on  an  affidavit  Where  an  affi- 

of  debt  for  5000/.  and  upwards,  claimed  to  be  due  from  wat  sworn  by 

the  defendant  to  the  plaintiff  as  administrator  of  an  in-  S.^'SSSl 

testate.     The  affidavit  was  sworn  by  the  deponent  at  the  *****  *?d  *• 

jurat  did  not 

bill  of  Middlesex  Office,  before  Mr.  Boddy,  the  proper  state  that  the 
officer  there,  Mr.  Sloper  the  plaintiff's  attorney  having  SSSSaJT 
been  first  duly  sworn  to  interpret  the  contents  of  the  affi-  ^^k^ lhe 
davit  and  the  oath  to  the  deponent,  and  the  jurat  stating  guage,  and  the 
that  the  affidavit  had  been  read  over  and  explained  to  ney "acted 'atTn. 
the  deponent  in  the  French  language,  by  Mr.  Sloper,  and  J^'wi/de. 
the  deponent  sworn  upon  Mr.  Sloper  s  interpretation.         scribed  the 

A  rule  was  obtained  by  Sir  James  Scarlett  calling  on  the  in  his  own  right, 
plaintiff  to  shew  cause  why  the  defendant  should  not  be  S^JhJ^JjJ11 
discharged  out  of  custody  on  filing  common  bail.     This  ^  be  due  to  his 

.  .  m        representative 

rule  was  obtained  on  an  affidavit,  which  set  out  an  office  character;  and 
copy  of  the  affidavit  of  debt  and  bill  of  Middlesex,  and   prerogative  of- 
which  stated  that  search  had  been  made  at  the  Preroga-  ^J^9^ 
tive  Office,  and  no  letters  of  administration  to  the  de-  at  no  other  ec- 
ceased  could  be  found  to  have  been  granted,  either  to  the  fice,  no  letters 
plaintiff  or  any  other  person.     Upon  the  whole  of  these  Son^peared  to 
facts,  four  objections  were  taken  on  behalf  of  the  defend-  nave  been  grant- 

*  edof  the  estate 

ant: — First,  that  the  jurat  was  insufficient,  in  not  stat-  of  the  deceased 

ing  that  the  interpreter  understood  the  French  and  the  the*5*ra? luted 

English  language;—  Secondly,  that  the  plaintiffs  attorney  ^^befn^" 

ought  not  to  have  been  the  interpreter; — Thirdly,  that  read  over  and 

«v»  *      .       i_/»  explained  to  the 

the  process  was  not  warranted  by  the  affidavit,  the  former  deponent  in  the 
describing  the  plaintiff  as  suing  in  his  own  right,  with-  £™**ndthat 
out  stating  his   representative  character,  and  the  latter  the  interpreter 

0  *  .         .  ,  was  sworn  upon 

disclosing  a  cause  of  action  in  his  representative  char-  his  interpreta- 
tion : — Held, 
that  the  affidavit 

was  sufficient,  and  the  Court  therefore  refused  to  discharge  the  defendant  out  of  custody  on  filing 

common  bail. 


4ft 
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acter  only; — Fourthly,  that  the  plaintiff  did  not  appear 
to  be  an  administrator. 

Barsiow  shewed  cause. — The  first  objection  as  to  the 
insufficiency  of  the  jurat,  in  not  stating  that  the  interpreter 
understood  the  French  and  English  language,  was  answer- 
ed by  the  case  of  S.  Bosc9  Widow,  v.  N.  A.  Sollier  (a). 
In  that  case,  the  jurat  ran  in  a  similar  form  to  the  present; 
and  Lord  Tenterden,  in  his  judgment,  said — "  I  think  the 
jurat  is  sufficiently  certain  to  justify  us  in  drawing  the 
conclusion,  that  the  affidavit  was  .duly  sworn.  It  alleges 
that  the  affidavit  was  interpreted  to  the  deponent.  Now, 
that  could  not  be  unless  the  deponent  and  the  interpreter 
understood  one  and  the  same  language.  We  must  trust 
the  certificate  of  our  own  officer,  that  the  deponent  was 
sworn  to  the  truth  of  the  affidavit.  If  that  part  of  the 
jurat$  which  comes  in  by  way  of  parenthesis,  speaking  of 
the  interpreter,  '  he  having  first  sworn  that  he  under- 
stood the  English  and  the  French  languages'  had  been 
left  out,  still  the  jurat  would  have  been  sufficient.  If  it 
were  necessary,  however,  to  supply  the  alleged  defect,  it 
might  be  supplied  by  an  affidavit  stating  the  fact,  that  the 
plaintiff  understood  the  language  in  which  the  oath  and 
affidavit  of  debt  were  interpreted.  We  must  trust  to  our 
officer,  that  he  does  not  suffer  a  party  to  make  an  affidavit, 
without  taking  care  that  the  deponent  understands  what 
he  swears."  The  other  Judges  concurred,  and  the  rule 
was  discharged.  The  second  objection,  that  the  affida- 
vit of  debt  should  not  have  been  sworn  before  the  plain- 
tiff's attorney,  was  equally  untenable.  The  rule  of 
Court  prohibiting  the  swearing  an  affidavit  before  the 
plaintiff's  attorney,  did  not  apply  to  the  affidavit  of 
debt.     There  was,  in  fact,  an  express  rule  of  Court  allow- 


(«)  HD.&R.  514;  S.  C.  4B.&C.  .'368. 
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ing  such  an  affidavit  to  be  sworn  before  the  plaintiff's  at- 
torney (a).  The  third  objection  proceeded  on  a  misap- 
prehension of  the  rule  as  to  process,  on  which  the  plain- 
tiff intends  to  sue  in  a  representative  character.  The 
true  construction  of  that  rule  was,  that,  if  the  plaintiff 
sued  out  process  in  a  limited  character,  he  could  not 
afterwards  enlarge  his  right,  and  declare  in  a  general  char- 
acter. But  if  he  had  sued  out  process  in  a  general  char- 
acter, be  might  afterwards  limit  his  right,  by  declaring  in 
some  special  or  representative  character.  This  distinc- 
tion was  recognised  by  the  Court  in  the  case  of  Ashworth 
v.  Ryall(b).  That  case,  for  the  present  objection,  was  ex- 
pressly in  point  There,  the  plaintiff  had  sued  out  gene- 
ral process,  and  had  declared  specially,  as  administrator, 
and  the  Court,  upon  an  application  by  the  bail,  refused  to 
enter  an  exanereiur  on  the  bail-piece.  Then,  with  re- 
spect to  the  fourth  objection,  the  Court  never  tried,  upon 
affidavit,  whether  the  party  was  administrator  or  not. 
But  even  if  they  would,  the  affidavit  on  the  other  side  did 
not  shew  enough  to  maintain  this  objection.  Search  ap- 
pears to  have  been  n*ade  in  the  Prerogative  Office,  Doc- 
tor*' Commons,  and  no  administration  was  found  to  have 
been  taken  out  there.  That  might  be  true,  and  yet  the 
administration  might  have  been  a  diocesan  administration, 
or  one  issued  out  of  the  Prerogative  Court  of  York.  The 
plaintiff  might  therefore  be  administrator,  although  the 
facts  stated  on  the  other  side  were  true.  On  these 
grounds  he  submitted  that  the  rule  must  be  discharged. 


1831. 


Marsetti 

V. 

OOMTBDU 

JourraoT. 


Sir  James  Scarlett,  contra. — The  first  objection  warn 
not  answered  by  reference  to  the  case  cited ;  because,  it 
there  appeared,  that  the  interpreter  sworn  did  under- 
stand the  language  in  question.  The  second  objection 
could  not  certainly  be  supported.  The  third  objection  was 


(«)  R.  E.  15  Geo.  2,  Reg.  2,   K.  B. 


(h)  I  B.  &  A.  19. 
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unanswered,  as  the  process  was  not  supported  by  the  affi- 
davit of  debt.  In  the  case  of  Ashworth  v.  Ryall,  the 
question  arose  in  a  more  advanced  stage  of  the  cause, 
namely,  when  the  plaintiff*  had  declared  in  a  represent- 
ative character,  after  the  defendant  had  been  brought 
into  Court.  The  fourth  objection  might  have  been  an- 
swered, in  point  of  fact,  if  it  were  shewn,  that  there  was 
really  a  good  administration;  but  the  mere  reasoning  upon 
it,  without  the  fact  as  the  basis  of  the  reasoning,  was  in- 
sufficient.    The  rule  must  therefore  be  made  absolute. 


Lord  Tentrrden,  C.  J. — I  think  none  of  the  three 
remaining  objections  can  prevail.  The  affidavit  is  the 
same  in  substance  as  in  the  case  o{  Bosc  v.  S oilier,  and  it 
appears  to  correspond  with  the  form  given  in  T$d<Ts 
Forms  (a).  In  those  forms,  I  also  observe,  that  the  form 
of  the  interpreter's  oath  is  to  be  found ;  and  we  must  give 
our  officer  due  credit  for  having  properly  discharged  his 
duty  in  administering  that  oath.  With  regard  to  the  ob- 
jection, that  the  affidavit  shews  a  cause  of  action  in  the 
representative  character,  and  the  process  does  not  de- 
scribe the  plaintiff  in  that  character,  I  think  the  case  falls 
within  the  established  rule,  that  the  addition  of  the  repre- 
sentative character  is  not  necessary  in  the  process.  If, 
when  the  plaintiff  declares,  he  should  set  out  a  cause  of  ac- 
tion different  from  that  which  appears  in  the  affidavit  of 
debt,  the  defendant  or  his  bail  can  apply  to  the  Court  for 
relief;  but  this  is  no  objection  to  the  process  in  its  present 
form.  As  to  the  last  objection,  I  think  the  defendant's 
affidavit  does  not  go  far  enough ;  and  that  it  was  not  ne- 
cessary for  the  plaintiff  to  answer  it.  For  aught  that  ap- 
pears, the  plaintiff  may  be  administrator,  although  letters 
of  administration  might  not  have  been  granted  by  the 
particular  Court  in  which  the  search  was  made.     The 


(a)  Tidd's  Forms,  74,  (s.  I,  b.),  9th  ed. 
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rule  must  therefore  be  discharged ;  but,  on  account  of  the  1831. 

struggle  between  the  parties,  we  do  not  think  it  a  case  in  Mametti 

which  it  ought  to  be  discharged  with  costs.  v. 

°                                                °  COMTE  DU 


Rule  discharged,  without  costs. 


JOUFFROY. 


Griffin  t  Higgin.  a%  4M. 

JMilLLER  obtained  a  rule  to  shew  cause  why  the  ser-  in  a  county 

vice  of  the  writ  of  latitat  in  this  case,  and  subsequent  pro-  fendant  should 

ceedings  thereon,  should  not  be  set  aside  with  costs ;  and  Jhe^^wand 

that,  in  the  mean  time,  proceedings  be  stayed.  not  with  the. 

'  »r  ©  J  mandate  of  the 

Chancellor. 

W.  C.  Rowe  shewed  cause. — This  rule  was  obtained 
on  the  ground  of  an  alleged  irregularity  in  the  service  of 
serviceable  process  in  the  county  palatine  of  Lancaster 9 
and  much  reliance  was  placed  on  the  case  of  the  Earl  of 
Shrewsbury  v.  Haycroft  (a).  That  case,  however,  was 
very  cursorily  reported,  and  no  authorities  were  cited.  It 
was  there  held,  that  the  service  of  both  process  and  man- 
date was  necessary. 

Taunton,  J. — It  does  not  follow,  that,  had  the  decision 
been  otherwise,  the  Court  of  Common  Pleas  must  neces- 
sarily bind  this  Court. 

W.  C.  Rowe. — The  irregularity  here  complained  of  is 
the  service  of  the  latitat  from  this  Court,  instead  of  a 
mandate  from  the  Chancellor.  This  is  a  question  of  prac- 
tice, and  it  will  be  found  that  the  practice  must  entirely  de- 
pend on  the  5  Geo.  2,  c.  27,  an  act  explanatory  of  the 


(a)  6  Bing.  104. 
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1831.        12  Geo.  1,  c.  29,  which  first  made  provision  For  service- 
GtiFFiK       *kle  Process>  an<l  which  provision,  as  there  expressed,  has 
••  been  adopted  by  the  subsequent  acts  19  Geo.  3,  c.  70,  s.  2, 

and  7  &  8  Geo.  4,  c.  71.  By  the  first  section  of  the  sta- 
tute of  Geo.  2,  the  affidavit  of  the  service  of  process,  with  a 
copy  of  which  the  defendant  is  to  be  served,  is  to  be  made 
out  before  any  Judge  or  Commissioner  of  the  Court  out  of 
which  such  process  shall  issue,  authorized  to  take  affida- 
vits in  such  Court,  and  which  affidavit  is  thereby  directed 
to  be  filed  gratis.  On  two  grounds,  the  process  here 
contemplated  must  have  been  the  process  out  of  the  su- 
perior Court. — First,  because  such  commissioner  can  only 
be  appointed  by  one  of  the  superior  Courts ;  Secondly, 
because,  if  the  affidavit  were  filed  in  the  Court  of  the 
county  palatine,  the  affidavit  could  not  subsequently  be 
read  and  proceedings  taken  on  it  in  this  Court;  and 
consequently  the  effect  of  the  original  process  would  be 
evaded.  The  words  of  the  act  are  "  such  process,** 
and,  as  the  same  process  is  described  throughout  the 
whole  of  it,  the  copy  to  be  served  must  be  evidently  a 
copy  of  the  process  of  this  Court.  It  is  true,  that  in 
Beacon  v.  Smith,  Mich.  T.  1  Geo.  2,  a  different  doctrine 
was  held  by  the  Common  Pleas;  but  that  decision  was 
over-ruled  by  the  same  Court,  after  the  5  Geo.  2,  in  the 
case  oiByers  v.  Whitaker  (a).  The  case  still  more  strong- 
ly in  point,  is  that  of  Griffin  v.  Alcock  (6),  which,  after 
having  been  thrice  considered,  was  at  length  decided  in 
favour  of  the  service  of  the  latitat,  in  a  most  elaborate 
judgment  by  the  Chief  Justice  of  the  King's  Bench.  For 
these  reasons,  therefore,  the  rule  must  be  discharged. 

Miller,  contra. — Although  it  may  be  necessary  to  serve 
the  latitat,  it  does  not  follow  that  it  is  not  requisite  to 
serve  the  mandate  also.    On  the  authority  of  the  Earl  of 

(a)  Barnes,  406.  (b)  2  Barnard.  339. 


Griffin 

v. 
Htooiir. 
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Shrewsbury  v.  Hay  croft,  it  was  necessary  to  have  served      ^  1831- 
the  mandate. 

Taunton,  J. — I  am  clearly  of  opinion,  that  the  service 
of  the  latitat  in  this  case  was  sufficient.    The  case  in  the 
Common  Pleas  appears  to  have  been  decided  without  suf- 
ficiently adverting  to  the  authorities.     Those  which  have 
been  produced  here  are  both  in  point.     In  the  one,  it  was 
held,  that  the  process  from  this  Court  alone  was  Sufficient; 
in  the  other,  that  a  copy  of  that  process  might  at  once  be 
served.    The  judgment,  in  the  latter  more  especially,  was 
given  at  length,  and  on  mature  consideration  by  the  Chief 
Justice  of  this  Court ;  and  that  judgment  I  am  not  pre- 
pared, on  the  authority  of  the  case  in  the  Common  Pleas , 
to  reverse.    Then,  as  to  serving  both  the  latitat  and  the 
mandate  of  the  Chancellor,  there  is  this  objection  to  that 
course.    When  the  latitat  is  received,  it  is  to  be  taken  to 
the  Chancellor's  office,  and  filed  there,  in  order  to  obtain 
a  mandate.    When  it  is  filed  there,  how  can  it  be  served 
on  the  defendant?    The  rule  must  be  discharged,  without 
costs,  as  perhaps  the  party  was  misled  by  the  authority 
of  the  case  in  the  Common  Pleas. 

Rule  discharged,  without  costs  (a). 

(a)  See  Tidd's  frac.  168, 9th  ed.  served,  instead  of  the  latitat  only. 

In   the  subsequent  part   of  the  There,  Lord  Tenterden,  C.J.,  said, 

term,  an  application  was  made  to  — The  service  of  the  latitat  would 

the  full  Court  in  another  case,  have  been  sufficient,  but  the  ser* 

to  set  aside  the  service  in  a  coun-  vice  of  both  most  be  unobjection- 

ty  palatine*  on  the  ground  that  able, 
both  latitat  and  mandate  had  been 


*7 
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May  4th.  BURROUGHES  0.  CLARKE. 

Where  an  a-  JX^ELLY  shewed  cause  against  a  rule  obtained  by  Pal- 

up  by  one  party,  mer,  calling  on  the  plaintiff  and  defendant  to  shew  cause, 

paid  ul  two  out*  w^y  ^ey  should  not  pay  a  Mr.  Cully  the  sum  of  50/.,  or 

of  three  arbitra-  gucjl  0ther  sum  as  should  be  found  due  on  taxation  for  his 

tors,  the  third 

arbitrator  has  no  services  as  an  arbitrator.  The  facts  set  forth  in  the  affida- 
either  party  in  ▼its  are  the  following: — The  cause  had  been  referred  at 
th^mofe'  an  l^e  Norfolk  Assizes  to  three  gentlemen,  Mr.  Cully,  Mr. 
arbitrator  has  Pratt,  and  Mr.  Evans,  a  barrister,  the  two  former 
fees.  gentlemen  not  being  in  the  legal  profession.     An  award 

was  made  by  Mr.  Pratt  and  Mr.  Evans  only,  Mr.  Cully 
not  choosing  to  attend  and  join  in  it,  from  conscientious 
motives.  The  award  orders  that  each  shall  pay  their  own 
costs,  and  that  the  costs  of  the  award  shall  be  paid  in 
moieties  by  the  plaintiff  and  defendant.  The  amount  of 
the  costs  of  the  award  was  113/.  This  sum  was  paid  by 
the  defendant.  It  does  not  appear  how  much  was  paid 
to  each  of  the  two  arbitrators.  Now,  the  third  arbitrator, 
Mr.  Cully,  who  did  not  join  in  the  award,  says  he  ought 
to  be  paid  a  share.  But  if  he  has  any  remedy,  it  is 
only  by  action.  The  rule  of  Court  empowers  the  Court 
to  enforce  the  award.  It  has  been  enforced  by  the  pay- 
ment of  the  costs,  according  to  its  direction.  Therefore 
the  Court  has  no  longer  any  jurisdiction.  This  applica- 
tion refers  to  matter  entirely  dehors  the  award,  and  is 
wholly  without  precedent.  It  is  in  fact  merely  a  specula- 
tion to  try  to  induce  the  Court  to  interfere  in  that,  over 
which  it  has  no  jurisdiction.  The  rule,  therefore,  ought 
to  be  discharged  with  costs. 

Palmer,  in  support  of  the  rule. — When  two  persons 
are  appointed  arbitrators,  they  are  arbitrators  for  both 


EASTER  TERM,  1  WILL.  IV.  49 

parties.    The  arbitrator  becomes  a  party  to  a  rule  of        1331. 
Court,  and  there  is  an  express  promise,  in  fact,  by  the  rule    BuRRO0GHE1 
of  Court,  to  pay  the  arbitrator.     In  a  case  in  the  Court  of  ». 

Clarke 

Common  Pleas,  Hicks  v.  Richardson  (a),  an  attachment 
was  granted  against  the  plaintiff  for  not  performing  an 
award. 

Taunton,  J. — That  case  is  materially  different  from 
this.  There,  the  money  due  to  the  arbitrator  was  ac- 
tually paid. 

Palmer. — In  that  case  Eyre,  C.  J.,  says — "  Shall  we 
oblige  the  arbitrator  to  bring  an  action  ?  Should  we  not 
have  allowed  him  to  say  on  this  sort  of  application,  that  the 
costs  of  the  arbitration  amounted  to  so  much,  and  that,  by 
the  terms  of  the  award,  they  were  to  be  paid  by  both  par- 
ties, and  that  this  plaintiff  had  refused  to  pay  his  moiety  ? 
I  consider  this  motion  in  the  same  light  as  if  the  arbitrator 
had  come  to  enforce  the  attachment.  On  the  substantial 
justice  of  the  case,  the  plaintiff  is  bound  to  pay  his  moiety 
of  the  costs.  He  has  submitted,  by  a  rule  of  Court,  to  pay 
them,  and  the  Court  will  enforce  the  payment  by  attach- 
ment. It  is  all  matter  of  form,  whether  the  arbitrator 
himself  applies  for  the  attachment,  or  the  party  who  has 
paid  the  money  to  the  arbitrator.  I  cannot  but  think  that 
it  was  the  better  course  to  be  taken  in  this  case,  for  the 
arbitrator  to  get  the  whole  costs  from  the  defendant  by 
withholding  the  award,  who  may  redress  himself  by  one 
attachment,  than  for  the  defendant  to  have  an  attachment 
against  the  plaintiff  for  not  obeying  the  award  as  far  as  con- 
cerned him,  and  then  for  the  arbitrator  to  have  an  attach- 
ment against  him  for  the  moiety  of  the  costs  of  the  arbi- 
tration. What  a  scene  of  litigation,  expense,  and  vexa- 
tion, might  this  strictness  produce?    Supposing  no  ob- 

(«)  1  B.  &  P.  93. 

E 
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ment should  issue," 


BU&ROUGHES 
V. 

Clare  e. 


Taunton,  J. — But  there,  one  party  had  paid  all  the 
costs,  and  the  Court  ordered  that  each  party  should  pay 
a  moiety,  according  to  the  direction  of  the  award.  He 
had  a  right  to  contribution  there,  because  he  had  paid  all 
the  costs.  The  arbitrator  had  no  grievance  of  which  to 
complain,  as  he  had  been  fully  paid. 

Palmer. — I  submit  that  this  application,  founded  on 
the  case  I  have  cited,  ought  to  entitle  me  to  have  my  Yule 
made  absolute.  Where  an  arbitrator  has  attended  meet- 
ing after  meeting,  and  then  thinks  he  cannot  reconcile 
his  conscience  to  the  award,  he  is  still  entitled  to  a  fair 
remuneration  for  his  services.  Who  will  undertake  the 
office  of  arbitrator,  if  he  is  to  be  turned  round  in  this 
manner  and  receive  nothing  for  his  trouble?  As  to  the 
proportion  of  the  money  paid  as  costs  of  the  award,  which 
the  arbitrator  would  be  entitled  to  receive,  the  Court  has 
power  to  determine  that  by  taxation.  In  the  case  of  Bar* 
rati  v.  Parry  (**),  the  Prothonotary  expressed  an  opinion 
to  that  effect. 

Taunton,  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  I  intimated,  when  it  was  moved,  that  it  ap- 
peared to  me  an  application  of  the  first  impression ;  for  I 
remembered  one  case  before  I  came  to  the  bar,  in  which  I 
had  a  distinct  recollection,  that  Lord  Kenyan  ruled  that  the 
office  of  arbitrator  was  altogether  honorary,  and  that  an 
arbitrator  could  not  maintain  an  action  for  his  fees.  And 
on  that  occasion,  the  plaintiff,  who  sued  for  his  fees  as 
arbitrator,  was  nonsuited.  But  it  is  not  necessary  to  give 
an  opinion  on  that  point  in  this  case,  because,  admitting 

(a)  4  Taunt.  657. 
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that  an  arbitrator  is  entitled  to  remuneration  for  his  trou-         l831- 
ble,  here,  that  to  which  these  arbitrators  are  entitled  has    burroughs 

been  paid.      The  award  orders,  that  the  costs   of  the       „    v- 

.  .  Clarke. 

award  shall  be  paid  in  moieties.  One  moiety  is  to  be  paid 
by  one  party,  and  another  moiety  by  the  other.  Then, 
the  party,  in  whose  favour  the  award  is  made,  applies  to 
one  of  the  arbitrators,  to  know  the  amount  of  the  charges 
of  the  award,  and  he  tells  him  113/.  That  sum  is  paid 
by  the  person  who  so  applies,  and  the  arbitrator  gives  up 
the  award  to  him.  The  charges  are  paid  to  the  arbitra- 
tor, who  would  not  have  delivered  up  the  award  without 
payment.  If  this  1 13/.  has  been  improperly  divided  be- 
tween two,  instead  of  among  three,  that  is  a  matter  be- 
tween themselves ;  and  the  gentleman  who  has  had  the 
misfortune  not  to  get  any  thing,  if  so  advised,  may  bring 
an  action  for  his  share.  That  he  may  do,  though  I  give 
no  such  advice.  If  Mr.  Cully  is  entitled  to  any  thing, 
his  only  remedy  is  against  the  arbitrators.  The  case  in 
I  Bos.  $  Pull,  is  perfectly  different  from  this.  There, 
an  application  was  made  for  contribution,  and  die  Court 
ruled,  that  the  party,  who  bad  paid  the  whole  costs,  waa 
entitled  to  an  attachment  for  the  non-payment  of  contri- 
bution. What  is  said  by  Eyre,  C.  J.,  went  beyond  the 
case,  and  whatever  dropped  from  him  was  extra-judicial, 
and  I  apprehend  there  is  no  reason  for  any  such  observa- 
tion. The  rule  must  therefore  be  discharged,  and  as  this 
application  is  merely  experimental,  it  must  be  discharged 
with  costs. 

Rule  discharged,  with  costs. 
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May  7th.  Anonymous. 

(Before  the  four  Judges.) 

A  Judge  can-      vJN  shewing  cause  against  a  rule  nisi  for  discharging  an 
a°chwberT      order  of  Mr.  Justice  Taunton,  dismissing  a  summons  with 

costs,  on  the  ground,  that  a  Judge,  at  chambers  has  no 
power  to  grant  costs :  it  was  contended  that  a  Judge  at 
chambers  must  be  taken  as  possessing  the  same  power  as 
the  Court  itself,  although  sitting  apart  from  it;  and,  there- 
fore, he  had  power  to  grant  costs.  It  was  admitted,  that 
no  reported  case  could  be  found,  in  which  it  was  decided 
that  a  Judge  had  that  power  at  chambers. 

All  the  four  Judges  present  observed,  that  it  was  con- 
trary  to  their  practice  to  allow  costs  at  chambers,  and,  as 
far  as  they  were  aware,  contrary  to  the  practice  of  the 
other  Judges. 

Lord  Tenterden,  C.  J. — I  am  of  opinion,  that  this 
rule  for  discharging  the  order  must  be  made  absolute.  It  is 
true*  perhaps,  if  we  were  to  inquire  very  minutely  into 
the  matter,  it  might  be  found  that  a  Judge  has  power  to 
grant  costs  on  summonses ;  but  that  is  a  power  which  has 
never  been  exercised,  and  the  practice  has  been  not  to  do 
so,  and  we  therefore  must  be  bound  by  that  practice.  If 
we  were  not  to  do  so,  we  should  discourage  a  very  useful 
mode  of  proceeding,  viz.  by  summons.  This  is  a  mode 
much  more  economical  than  that  by  application  to  the 
Court.  By  exercising  a  power  to  give  costs  at  chambers, 
we  should  prevent  parties  from  having  recourse  to  this 
less  expensive  mode. 

Littledale,  J.,  Parke,  J.,  and  Patteson,  J.,  con- 
curred. 

Rule  absolute. 
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The  King  t?.  The  Sheriff  of  Middlesex,  in  the  case  of        May5tL 

Davis  v.  Allen. 

tfOHN  JEFFER  Y  WILLIAMS  shewed  cause  against  Where  a  piain- 

a  rule  for  setting  aside  an  attachment  against  the  sheriff.  0f  ne^tlafone 

The  process  was  returnable  in  Michaelmas  Term,  but  the  ^dwJ"d^ 

rule  for  bringing  in  the  body  was  not  served  till  the  first  day  ant,  delays  for  a 

of  Easter  Term.   There  was,  therefore,  some  delay  in  the  ceedings 

proceedings  of  the  plaintiff  against  the  sheriff,  but  that  J^ff'to 

arose  from  a  negotiation  having  been  carried  on  between  Utter  u  dii* 

i_  •  T-v-         i  i  /•   i  charged  hy  the 

the  parties.   Dunng  the  pendency  of  that  negotiation,  the  plaintiff's 
plaintiff  took  no  steps  in  the  cause.     That  was  no  reason  fa*n% 
for  depriving  the  plaintiff  of  his  remedy  against  the  sheriff. 
The  existence  of  a  negotiation  was  a  sufficient  excuse  for 
his  supposed  laches. 

Piatt,  contra. — When  time  is  given  to  the  party  by  ne- 
gotiating, the  sheriff  is  discharged.  He  cited  The  King 
v.  The  Sheriff  of  London,  in  Peacock  v.  Leigh  (a) ;  The 
King  v.  The  Sheriff  of  Surrey,  in  Brewer  v.  Clarke  (b) ; 
and  The  King  v.  The  Sheriff  of  Surrey  (c). 

Taunton,  J. — As  I  understand  the  facts  of  this  case, 
they  are  these: — The  rule  for  bringing  in  the  body  might 
have  been  served  on  the  first  day  of  Hilary  Term,  but  it 
was  not  served  until  the  first  day  of  Easter  Term ;  so  that 
in  truth  the  plaintiff  permitted  the  whole  of  Hilary  Term 
to  elapse  without  taking  the  necessary  steps  in  order  to 
bring  the  sheriff  into  contempt.  This  laches,  it  is  said, 
was  caused  by  a  negotiation  between  the  parties.  But  it 
strikes  me,  that  if  the  plaintiff  intends  to  rely  on  the  lia- 
bility of  the  sheriff,  he  is  bound  to  pursue  his  remedy 
promptly;. but  here  he  has  not  done  so.      It  does  not 

(a)  1  Taunt.  111.      (6)  Id.  159.        (c)  7  T.  R.  452. 
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The  Kino  ^ut,  independently  of  the  want  of  special  damage,  it  ap- 
.     ••    .        pears  to  met  that  the  negotiation  between  the  parties  be- 

The  Sheriff  of     r  '  6  f 

Middlesex,  ing  a  matter  with  which  the  sheriff  has  nothing  to  do, 
and  the  plaintiff -in  consequence  delaying  his  proceeding 
against  the  sheriff,  he  is  not  entitled  to  an  attachment. 
Under  the  circumstances  of  this  case,  where  the  delay  of  a 
whole  term  has  taken  place,  and  nothing  has  been  done 
by  the  plaintiff  against  the  sheriff,  the  attachment  ought 
not  to  have  been  moved. 

Rule  absolutey  with  costs. 


May  sth.  Ex  Parte  Taunton. 

The  Court  will  HdRLE  moved  for  a  rule  nisi  for  a  certiorari  to  remove 
tioraHto rc-^"  a  Warrant  of  distress,  granted  by  certain  Justices  of  the 
oTdiitress^o*111  co™ty  °^  Surrey-9  to  levy  poor-rates,  and  any  adjudication 
levy  poor-rates,   or  order,  if  any,  on  which  it  was  founded,  into  this  Court. 

He  made  this  application  on  the  part  of  Mr.  Taunton,  a 
gentleman  residing  in  Surrey,  whose  goods  had  been  taken 
for  arrears  of  poor-rates.  The  ground  of  his  complaint 
was,  that  the  warrant  had  been  issued  against  him  with- 
out his  ever  having  been  summoned,  or  heard  against  the 
issuing  of  it.  It  was  clearly  the  duty  of  the  Justices  to 
summon  and  hear  the  defendant,  before  they  issued  such 
a  Warrant.  That  was  the  ground  of  the  complaint,  but  the 
difficulty  Was,  whether  the  certiorari  would  extend  to  a 
warrant  of  distress.  The  rule  of  law  was,  that  the  certio- 
rari would  only  remove  judicial  acts,  and  did  not  extend  to 
ministerial  acts  or  writs  of  execution.  But  either  there 
must  be  a  judgment  before  the  warrant  issues,  because  the 
law  requires  the  hearing  and  determining,  which  implies  a 
judgment;  or,  if  the  statute  43  Eliz.  c.  2,  s.  4,  which  author- 
izes the  issuing  of  the  warrant  of  distress  upon  the  appli- 
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cation  of  the  overseers,  authorizes  it  without  a  separate         1831. 
adjudication  or  order,  then  the  warrant  of  distress  must  be       _ 
taken  to  be  both  a  judgment  and  a  writ  of  execution.    The      Taunton. 
rule  of  law  is,  that  the  certiorari  should  issue,  in  order  to 
remedy  any  grievance  arising  from  the  judgment  of  inferior 
jurisdictions,  where  no  writ  of  error  would  lie,  although 
the  party  was  entitled  to  appeal.    That  did  not  prevent  a 
certiorari  from  issuing  when  the  time  for  appealing  had 
gone  by  (a).     Although,  by  an  action  of  trespass,  the  com-r 
plainant  might  have  redress  for  his  injury,  yet,  till  this  ad«r 
judication  was  disposed  of,  it  would  be  conclusive  proof  of 
all  the  facts  stated  therein,  and  therefore  would  prove  that 
the  defendant  had  been  summoned,  it  being  so  stated  in 
the  warrant.    The  quashing  of  this  warrant,  therefore,  was 
a  necessary  preliminary  to  bringing  the  action. 

Taunton,  J. — As  there  is  no  precedent  for  issuing  a 
certiorari  in  such  a  case,  it  gives  rise  to  a  strong  presump- 
tion, that  this  remedy  does  not  extend  to  it.  The  statute 
of  Elizabeth  authorizes  the  issuing  of  the  warrant,  without" 
any  adjudication  at  all.  It  is  the  practice  of  all  Justices 
to  make  no  adjudication  in  those  cases.  The  warrant  is 
not  different  in  any  respect  from  ordinary  warrants.  It  is 
not,  therefore,  conclusive  proof  of  any  of  the  facts  stated 
in  it  If  it  has  issued  without  the  fulfilment  of  any  preli- 
minary requisite,  the  party  against  whom  it  has  issued  may 
have  a  remedy  by  an  action  of  trespass. 


Rule  refused. 


(a)  1  Salk.  147. 
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Mt9  6*h-  Doe  d.  Thorn  v.  Phillips, 

don^nd^tS'i  TlJESIGER  applied  for  a  rule  to  shew  cause  why  an  or- 
w.  4,  c  22,  s.  4,  der  for  the  examination  of  a  witness  of  the  age  of  ninety-two 
,  within  the  years,  resident  at  Bath,  should  not  issue  under  the  1  fVmA, 


ness 


Ji!? &urt,nexfa-    c-  «f  s-  ±>  by  which  it  was  provided,  "  That  it  shall  be 
mined  on  inter-   lawful  for  each  of  the  said  Courts  at  Westminster,  and  also 

rogatories,  the        _ 

name  of  the  per-  the  Court  of  Common  Pleas  of  the  county  palatine  of  Lan- 

whoin  the* exa-  caster,  and  the  Court  of  Pleas  of  the  county  palatine  of 

uke^iace'  must  Durham,  and  the  several  Judges  thereof,  in  every  action 

be  mentioned,  depending  in  such  Court,  upon  the  application  of  any  of 

before  the  rule       ,r  .*  ,         .  ,         ,  .        •  .i_ 

nisi  will  be         the  parties  to  such  suit,  to  order  the  examination  on  oath 
granted.  on  ;nteiTOgatorjeS|  or  otherwise,  before  the  Master  or  Pro- 

thonotary  of  the  said  Court,  or  other  person  or  persons  to 
be  named  in  such  order,  of  any  witnesses  within  the  juris- 
diction of  the  Court  where  the  action  shall  be  depending, 
or  to  order  a  commission  to  issue  for  the  examination  of 
witnesses  on  oath  at  any  place  or  places  out  of  such  juris- 
diction, by  interrogatories  or  otherwise,  and  by  the  same 
or  any  subsequent  order  or  orders  to  give  all  such  direc- 
tions touching  the  time,  place,  and  manner  of  such  examin- 
ation, as  well  within  the  jurisdiction  of  the  Court  where 
the  action  shall  be  depending  as  without,  and  all  other 
matters  and  circumstances  connected  with  such  examina- 
tions as  may  appear  reasonable  and  just  (a)" 

Taunton,  J. — What  is  the  name  of  the  person  before 
whom  you  move  that  the  examination  should  take  place? 

Thesiger. — There  will  be  no  difficulty  in  agreeing  as  to 
some  gentleman. 

Taunton,  J. — Yes,  that  may  be,  but  the  name  must  be 
mentioned  before  I  can  grant  the  rule. 

(a)  See  2  Dowl.  Stat.  43. 
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On  a  subsequent  day,  in  term,  the  name  of  a  gentleman         1831. 
was  mentioned,  and  the  rule  was  granted  accordingly. 

Rule  granted. 


Prescott  v.  Stevens.  Mgy  m 

JlOGGINS  moved  for  a  rule  to  shew  cause,  why,  in  the  if a plaintiff roet 
case  of  two  actions  depending  for  the  same  cause,  the  p^c^1^1* 
plaintiff  should  not  be  at  liberty  to  discontinue  the  first  without  discon- 

tin  uing,  sues  out 

action  as  of  Hilary  Term  last,  or  why  the  defendant's  bailable  process 
plea  of  the  present  term  should  not  be  taken  off  the  file,  <£^e0niction, 
In  the  first  action,  the  process  was  serviceable;  in  the  se-  the  defendant 

*  may  plead  the 

cond,  it  was  bailable.    We  have  not  discontinued,  and  the  pendency  of  the 
defendant  pleads  the  pendency  of  the  former  action.    In  the  thTcourt  win 
case  of  Bishop  v.  PoweU{a)9  Lord  Kent/on  was  of  opinion,  "j^^T6  tht 
that  where  the  first  process  was  serviceable,  and  the  se- 
cond bailable,  the  proceedings  were  regular  (b). 

Taunton,  J. — The  defendant  has  a  right  to  plead  the 
pendency  of  the  first  action.     I  cannot  assist  you. 

Rule  refused. 


(a)  6  T.  R.  616.  the  Court  held,  that  a  plaintiff 

(6)  See  also  Heber  (an  attorney)  might  discontinue  the  first  action, 

y.  Bishop,  Barnes,  169;  and  Olmius  although  he  had  proceeded  bail- 

t.  Delany,  2  Strange,  1216,  where  ably  in  the  second. 
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May  7th.  KENRICK  V.  NANNEY. 

The  sheriff  it  JL  URNER  shewed  cause  against  a  rule  for  discharging 
executelmiUble  a  ru^e>  calling  on  the  Sheriff  of  Denbighshire  to  return  the 
P™**°*         writ  issued  against  the  defendant.     The  rule  had  been 

which  the  place  ° 

ofabodeandad-  obtained  on  the  ground,  that  the  addition  of  the  defendant 
fendant  are  not   had  not  been  indorsed  on  the  writ  according  to  the  rule 

dC^ttht  2&S  Geo'  4>  H'  1822'  The  question  is>  whether  the 
time  of  receiving  Sheriff  is  to  be  allowed  to  take  advantage  of  this  error 

the  process,  he  •  .  • 

made  no  objee-  now?  He  made  no  objection  to  receiving  the  writ  at  the 
oftadortemaDt!'  ^me  of  *te  delivery  to  him,  on  account  of  the  want  of  ad- 
dition. He  did  not  say  that  he  should  not  be  able  to  exe- 
cute it.  The  only  objection  he  made  to  it  was,  that  under 
the  7&  8  Geo.  4,  c.  71,  s.  7,  a  resident  in  Denbighshire 
could  not  be  arrested  for  a  less  sum  than  50/.,  while  the 
present  writ  was  only  indorsed  for  201.  That  objection  is, 
however,  removed  by  the  1 1  Geo.  4  &  1  Wm.  4,  c.  70, 
s.  13  (a).  Now,  in  the  case  of  Clarke  v.  Palmer  (6),  where 
a  ecu  sa.  was  lodged  with  the  Sheriff,  and  there  was  no  de- 
scription of  the  defendant's  addifess  or  place  of  residence 
indorsed  on  the  writ,  Lord  Tenter  den  said — "  I  by  no 
means  lay  it  down  as  a  general  proposition,  that  in  all 
cases  where  a  writ  has  been  lodged  by  the  plaintiff,  with- 
out the  indorsement  required  by  the  rule  of  Court,  and 
the  Sheriff  has  received  that  writ  without  objection,  the 
Court  will  interpose,  and  set  aside  the  writ/'  Here,  no 
objection  was  made,  and  therefore  it  comes  within  the 
principle  of  Clarke  v.  Palmer. 

Cottingham9  contra,  was  stopped  by  the  Court 

Taunton,  J. — The  Sheriff  is  not  bound  to  go  about  the 
county  to  seek  a  party  who  is  thus  generally  described. 

(<i)  Sec  1  Dowl.  Stat.  378.  (b)  9  B.  &C.  153. 
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The  object  of  the  rale  was  to  prevent  the  mistakes  which  1831. 

Atight  be  made  iti  consequence  of  so  general  a  description.  kenrick 
He  is  not  bound  to  do  any  thing  upon  it,  unleSB  there  is  *• 

a  good  description  of  the  defendant  in  the  writ 

Rule  absolute. 


ANOftYfcfOUS.  May  9th. 

J.  ALPO  VRt)  shewed  Cause  against  a  rule,  calling  on  Where  a  plain- 
the  plaintiff  to  shew  cause  why  the  bail-bond  should  not  Wrviceabie  pro- 
be delivered  up  to  be  cancelled,  and  the  plaintiff  pay  the  ^Vo?^!rt^- 

costd  Of  the  application.    In  this  case  the  plaintiff  had  sued  i*n  "** mBde* 

,  i  a  a  -    i  *nd» two  tenns 

out  serviceable  process.    A  summons  for  particulars  was  after  suing  out 

taken  out,  and  an  order  made  for  them.    This  had  the  p^^hTar- 
effect  of  staying  proceedings.     Two  terms  after  the  writ  2SwSl»« 
Wafc  sued  out,  he  proceeded  by  arrest.     This,  he  submit-  that  the  arrest 
ted,  the  plaintiff  was  perfectly  entitled  to  do.     He  cited  although  the 
Buhopy.Powett  (a),  where  a  plaintiff  sued  out  common  pro-  J^Smope^" 
cess  against  the  defendant,  and,  without  discontinuing,  he  ratef"JJ,tay 
afterwards  sued  out  a  bailable  writ,  and  delivered  a  decla-  in  the  first  ac- 
ration;  and  after  that,  and  before  plea,  he  obtained  a  side 
bar  rule  to  discontinue  the  first  action,  on  payment  of  costs. 
In  that  case  Lord  Keiiyon  said,  that,  as  the  first  was  not 
a  bailable  writ,  the  proceedings  in  that  case  were  regu- 
lar^). 

Taunton,  J. — In  that  case,  the  first  action  was  discon- 
tinued before  the  application  in  the  second,  but  not  before 
the  arrest. 


(a)  6  T.  R.  616.  the  second  action,  before  the  first 

(6)  Olmius  v.  Dtlany,  2  Strange,  was  discontinued,  although  he  had 

121 6,  in  which  the  Court  said,  that,  not  been  holden  to  bail  in  the  first. 

under  certain  circumstances,  the  See  also  Tidd's  Prac.  1/4, 9th  edit. 

defendant  might  be  held  to  bail  in  and  ante,  p.  57. 
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1831.  ,  Piatt,  in  support  of  the  rule,  contended,  that  as  the  pro- 
anonymous.  ceed*ng8  were  stayed  until  the  delivery  of  particulars,  it 
was  a  contempt  of  the  Judge's  order  for  particulars, 
to  issue  this,  bailable  process,  and  arrest  the  defendant. 
It  was  not,  thereforef  so  much  an  irregularity,  as  a  con- 
tempt of  the  process  of  the  Court. 

Taunton,  J. — There  is  no  case  precisely  like  the  pre- 
sent; but  I  have  always  understood  the  difference  to  be 
between  serviceable  and  bailable  process.  The  rule  that 
nemo  debet  bis  vexari  pro  eddem  causd  does  not  here 
apply,  because  the  first  process  was  serviceable.  The  only 
matter  which  arises  in  this  case,  to  bring  it  at  all  within  a 
different  principle,  is  that  which  the  plaintiff*  mentions, 
namely,  that  there  was  a  stay  of  proceedings  in  the  first 
action.  At  the  same  time,  I  doubt  very  much  whether  the 
Court  can  exercise  the  jurisdiction  of  directing  the  bail- 
bond  to  be  delivered  up  to  be  cancelled  on  filing  common 
bail,  merely  on  that  ground.  I  therefore  think,  that,  on 
the  authority  of  the  case  in  6  Term  Reports,  the  justice  of 
this  case  will  be  best  satisfied  by  discharging  this  rule  with- 
out costs,  on  the  terms  of  the  plaintiff*  undertaking  to  dis- 
continue the  first  action,  and  delivering  particulars. 

Rule  discharged. 
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1831. 

Anonymous.  May  23rd. 

ARCHBOLD  objected  to  the  justification  of  a  bail,  who  A  lodger  in  un- 
stated he  was  a  lodger  in  England,  but  was  a  householder  ^^^^ 
in  Scotland,  and  possessed  of  money  at  his  bankers'  in  this  ^w/k**  <»»- 
country  to  double  the  amount  of  the  plaintiff's  cause  of  bail. 
action,  after  the  payment  of  his  debts. 

Patteson,  J.,  rejected  him,  and  refused  time  to  add 
another,  on  the  ground  that  the  defendant  should  have 
been  aware  of  the  fact,  that  the  bail  was  not  a  freeholder 
or  householder  in  this  country. 

Bail  rejected. 


Walker  v.  Arlett.  May  24M. 

JlLATT  shewed  cause  against  a  rule  obtained  by  Rich-  An  attorney  gi?- 
mond,  requiring  Mr.  Henri/  Hamilton,  an  attorney  of  the  taking  for  an- 
Court,  to  shew  cause  why  he  should  not  fulfil  his  un-  jf^^E* 
dertaking  for  the  debt  of  a  person  named  Arlett,  an  attor-  not  concerned 

as  attorney, 

ney  at  Ware,  in  Hertfordshire.     An  action  by  bill  had  will  not  be  fore- 
been  brought  against  Arlett,  for  a  sum  recovered  by  him  fuig""^^  ^e 
for  one  of  his  clients.    Arlett  gave  a  cognovit,  but  the  p*.rty  .to  wbo™ 
money  was  not  paid  under  it.  Arlett,  accompanied  by  Ha-  be  left  to  his  ac- 
mitton,  went  to  the  attorney  for  the  plaintiff,  and  Hamilton 
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1831.  offered  his  undertaking  for  the  debt.  It  was  accepted,  and 
the  object  of  the  present  application  was  summarily  to  en- 
force that  undertaking.  It  was  true  that  Hamilton  was  an  at- 
torney and  the  general  agent  of  Arlett;  but  he  was  neither 
agent  nor  attorney  for  him  in  the  present  instance.  The 
undertaking  was,  therefore,  the  common  guarantie  by  one 
person  for  another,  on  which  he  would  be  liable,  if,  by 
the  Statute  of  Frauds,  the  parties  were  entitled  to  re- 
cover. In  the  case  of  Bur  sell  v.  Jones  and  Another  (a), 
an  action  was  brought,  and  successfully  maintained,  against 
two  attornies,  on  their  undertaking  on  behalf  of  their 
clients.  The  fact  of  Mr.  Hamilton  being  an  attorney 
made  no  difference.  The  party  must  be  left  to  his  ac- 
tion. 

Richmond  appeared  in  support  of  the  rule. 

Patteson,  J. — It  seems  to  me  that  this  is  a  mere  under- 
taking, which  the  Court  ought  not  to  interfere  to  enforce 
summarily.  It  is  one  on  which  an  action  would  lie.  The 
undertaking  was  not  given  professionally,  as  an  attorney 
in  the  cause ;  for  this  was  not  one  in  which  he  was  engaged, 
but  one  in  which  he  acted  merely  as  a  friend.  The  rule 
must,  therefore,  be  discharged,  but  without  costs,  as  the 
undertaking  ought  to  have  been  performed. 

Rule  discharged,  without  costs. 

(a)3B.&A.47. 


TRINITY  TERM,  1  WILL.  IV.  6$ 

1831. 

Doe  t\  Roe.  May  24M. 

wwHITE  moved  for  judgment  against  the  casual  ejector.  By  the  opera- 

The  service  was  on  the  19th  of  May ,  which,  he  submitted,  c.z,%.  i,on  the 

was  the  day  before  the  essoign  day,  according  to  the  pro*  JJ^4^ 

per  construction  of  the  11  Geo  A,  &  1  Wm.  4,  c.  70,  s.  6.  fi«t  day  of  zw- 

rut  -"ii/vi        m  •    •      m  »       11  n*'y  Term  is  the 

That  act  provided  (a),  that  Jrtntty  1  erm  should  commence  22nd  of  May, 
on  the  22nd  of  May,  and  "  that  the  first  essoign  or  general  ™mES^ 
return  day  shall  be  the  fourth  day  before  the  commence-  **"•  °"  a  Su*~ 

*  *  day.    Conse- 

ment  of  the  term,  both  days  being  included  in  the  compu-  quentiy,  the  e§- 
tation;  the  second  essoign  day  shall  be  the  fifth  day  of  the  iTfof  the'for- 
tenn,  the  third  shall  be  the  fifteenth  day  of  the  term,  and  ^  ^  £«£" 
the  fourth  and  last  shall  be  the  nineteenth  day  of  the  term  $ 
the  first  day  of  the  term  being  included  in  the  computa- 
tion, with  the  same  relation  to  the  commencement  of  each 
term  as  they  now  bear,  and  shall  be  distinguished  by  the 
day  of  the  term  on  which  they  respectively  fall,  the  Mon- 
day being  in  all  cases  substituted  for  the  Sunday,  when 
it  shall  happen  that  the  day  would  fall  on  Sunday" 
Now  Trinity  Term  properly  beginning  on  the  22nd,  and 
that  day  being  a  Sunday,  it  must  commence  on  Monday 
the  23rd,  and  then  the  essoign  day  being  the  fourth  day 
before  the  term,  both  days  inclusive,  must  be  Friday  the 
20th;  and,  therefore,  Thursday  the  19th  must  be  the  day 
before  the  essoign  day.  Mr.  Tidd  (b),  in  his  supplement, 
was  of  opinion  that  Monday  was  the  first  day  of  the  term. 
That  opinion  supported  the  view  he  had  taken.  Several 
other  declarations  in  ejectment  bad  been  served  under  the 
impression  that  this  was  the  right  construction  of  the  act. 
It  was  also  the  opinion  prevailing  in  many  of  the  offices. 

Patteson,  J. — Yes,  that  would  be  the  rule  according 
to  the  11  Geo  A  &  1  Wm.  4,  c.  70,  s.  6,  but  since  that 

(a)  See  1  Dowl.  Stat,  371.         (6)  Page  206,  Appendix,  note  (6). 
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1831.  act  the  1  Wm.  4,  c.  3,  has  been  passed.  That  statute,  in 
the  first  section  (a),  proceeds — "  Whereas,  by  an  act  passed 
in  the  last  session  of  Parliament,  intituled  *  An  act  for  the 
more  effectual  administration  of  justice  in  England  and 
Wales,'  it  was,  amongst  other  things,  enacted,  that  the  es- 
soign  and  general  return  days  of  each  term  should,  until 
further  provision  be  made  by  Parliament,  be  as  follows, 
that  is  to  say,  the  first  essoign  or  general  return  day  for 
every  term  shall  be  the  fourth  day  before  the  day  of  com- 
mencement of  the  term,  both  days  being  included  in  the 
computation;  the  second  essoign  day  shall  be  the  fifth  . 
.day  of  the  term;  the  third  shall  be  the  fifteenth  day  of  the 
term;  and  the  fourth  and  last  shall  be  the  nineteenth  day 
of  the  term ;  the  first  day  of  the  term  being  already  includ- 
ed in  the  computation,  with  the  same  relation  to  the  com- 
mencement of  each  term  as  they  now  bear,  shall  be  dis- 
tinguished by  the  day  of  the  term  on  which  they  fall,  the 
Monday  being  in  all  cases  substituted  for  the  Sunday, 
when  it  shall  happen  that  the  day  would  fall  on  Sunday, 
except  always  that  in  Easter  Term  there  shall  be  four  re- 
turns instead  of  five,  the  last  being  omitted."  It  then  pro- 
ceeds to  repeal  the  whole  of  that  portion  of  the  previous 
act  which  it  has  recited,  and  makes  no  provision  for  cases 
in  which  the  day  of  a  term's  commencing  shall  fall  on  a  Sun- 
day. The  provision  of  11  Geo.  4  &  I  Wm.  4,  c.  70,  s.  6, 
directing  Trinity  Term  to  commence  on  the  22nd  of  May, 
remains  in  force.  The  1  Wm.  4,  c.  3,  s.  2,  provides  that  the 
first  essoign  or  general  return  day  shall  be  the  third  day 
exclusive  before  the  commencement  of  each  term.  That 
makes  the  essoign  day  of  the  term  the  nineteenth.  I  am 
myself  of  opinion  that  the  service  is  clearly  bad,  and  such, 
I  believe,  is  the  opinion  of  the  other  Judges.  The  ques- 
tion as  to  which  is  the  essoign  day  is  now  before  the  other 
Courts.    I  shall  meet  the  other  Judges  on  Wednesday, 

(a)  See  2  Dowl.  Stat.  6. 


A  similar  course  was  pursued  in  several  other  cases  of 
ejectment,  in  which  judgment  against  the  casual  ejector 
had  been  moved  for,  which  were  waiting  the  determination 

VOL,  I.  F 
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and  I  will  consult  with  them  on  the  subject,  and  let  you         1831. 
know  the  result  of  my  inquiries  on  Thursday. 

Cur.  ado.  vuli. 

On  Thursday,  in  the  course  of  the  day,  the  opinion  of 
the  Judges  was  communicated  by — 

Patteson,  J. — I  have  spoken  to  the  other  Judges,  and 
we  are  clearly  of  opinion  that  Sunday  was  the  first  day  of 
the  term,  and,  consequently,  the  essoign  day  was  the 
19th.  Declarations  in  ejectment,  therefore,  which  were 
served  on  the  19th,  are  irregular.  But,  as  that  bad  service 
has  arisen  from  a  mistake,  which  has  extended  to  some  of 
the  offices,  the  Court  will  relieve  all  persons  who  have 
served  declarations  on  that  day,  as  the  necessity  for  serv- 
ing declarations  in  ejectment  depends  on  a  rule  of  our  own 
Court.  We  have,  therefore,  determined  that  those  per- 
sons who  have  so  served  their  declarations  shall  have 
judgment  against  the  casual  ejector,  but  shall  not  sign 
their  judgment  until  they  have  served  their  rule  for  judg- 
ment on  the  tenant  in  possession,  in  order  to  enable  him 
to  come  here  if  he  thinks  fit  The  rule  will  be  served  three 
days  before  signing  judgment  in  town  causes,  and  six  days 
in  country  causes.  We,  however,  do  not  do  this  to  enable 
parties  to  come  in  and  shew  cause,  on  the  ground  that  the 
service  Was  on  the  19th  instead  of  the  18th,  and  that  we 
should  discharge  the  rule  on  that  ground ;  quite  the  con- 
trary :  but  we  direct  this  service  of  the  rule  merely  to  pre- 
vent the  tenant  in  possession  from  being  taken  by  surprise. 
In  the  case  in  which  Mr.  White  moved,  therefore,  the  rule 
for  judgment  must  be  served  before  judgment  is  signed.     . 
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1831. 


May  301A. 


of  the  Court  as  to  the  real  essoign  day,  as  also  in  others 
moved  afterwards. 

Patteson,  J.,  at  the  rising  of  the  Court,  intimated  to 
the  bar  that  it  would  be  important  for  them  to  know,  that 
the  Court  had  determined,  that,  in  the  case  of  essoign  decla- 
rations, not  in  ejectment,  which  were  not  delivered  or  filed 
till  the  19th  of  May,  the  essoign  day,  the  defendant  would 
not  be  entitled  to  imparl  to  Michaelmas  Term.  If  the  de- 
fendant imparled,  he  imparled  at  his  own  peril;  but  he, 
for  one,  should  not  make  any  order  for  an  imparlance. 


May  24th. 

The  Court  will 
discharge  a 
debtor  who  has 
lain  in  prison 
for  the  space  of 
twelve  succes- 
sive calendar 
months,  for  a 
debt  not  exceed- 
ing 20JL,  under 
the  48  Geo.  3,  c. 
123,  s.  1,  al- 
though he  has 
been  brought  up 
under  the  com- 
pulsory clauses 
of  the  Lords' 
Act,  and  has  re- 
fused to  deliver 
in  his  schedule. 


Ex  parte  White. 

B.  ANDRE  WS  applied  for  the  discharge  of  a  debtor 
under  the  48  Geo.  3,  c.  123,  s.  1,  who  had  remained  in 
execution  for  the  space  of  twelve  successive  calendar 
months,  for  a  debt  not  exceeding  201.  The  debt  amounted 
to  10/.  for  damages  recovered  in  an  action  against  the  pri- 
soner. -  The  usual  notice  had  been  given,  and,  therefore, 
he  was  entitled  to  his  discharge  as  a  matter  of  course  (a). 

Kelly  shewed  cause. — The  defendant  had  been  brought 
up  under  the  compulsory  clauses  of  the  Lords'  Act  He 
had  demanded  his  sixty  days  to  deliver  in  his  schedule,  but 


.  (a)  It  is  to  be  observed  that  the 
practice  of  the  King's  Bench  and 
Common  Pleas  differs  as  to  whe- 
ther the  rule  for  the  order  of  dis- 
charge under  the  above  act  shall 
be  absolute,  or  nisi,  in  the  first  in- 
stance. In  the  King's  Bench  it  is 
absolute  in  the  first  instance,  after 
giving  due  notice.    Davis  y.  Ro- 


gers, 4  D.  &  R.  361;  2  B.  &  C. 
804,  S.  C.  In  the  Common  Pitas, 
it  is  only  a  rule  nisi  in  the  first  in- 
stance. Ex  parte  Neilson,  7  Taunt. 
7;  Magnayv.  G  #/«»,  7  Taunt.  467. 
No  change  is  effected  on  this  point 
by  the  Rules  of  Hilary  Term,  2 
Will  4. 
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had  not  delivered  it  in.     He  was  therefore  liable  to  trans*         1831. 
portation  for  seven  years.    Until  he  had  complied  with       Ex  parte 
those  provisions  of  the  Lords'  Act  under  which  he  was        White. 
brought  up,  he  could  not  be  entitled  to  his  discharge  under 
this  act. 

B.  Andrews,  in  support  of  the  rule,  cited  Ex  parte  Cu~ 
sac  (a),  in  which  it  was  holden  in  the  Court  of  King's 
Bench,  that  this  clause  is  compulsory  on  the  Court,  and 
that  the  Court  has  no  power  to  compel  the  defendant  to 
make  a  schedule  or  assign  his  property,  he  having  duly  ap- 
plied under  the  provisions  of  this  act,  although  the  credi- 
tor on  the  same  day  duly  brought  up  the  defendant  under 
the  compulsory  clauses  of  the  Lords'  Act.  The  Court  said, 
that,  where  the  original  debt  was  under  20/.,  and  the  defend- 
ant had  been  in  prison  more  than  a  year,  he  is  absolutely  en- 
titled to  his  discharge  without  qualification,  except  under 
the  act  against  the  estate.  He  also  cited  Langdon  v.  Rossi- 
ter  (&),  and  Wood  v.  Kelmerdine  (e),  in  which  the  same  point 
arose.  The  defendant's  whole  property  is  still  liable,  and 
be  may  be  transported.  But  he  is  entitled  to  his  discharge 
now. 

Patt£80n,  J.,  made  the  rule  absolute  for  an  order  for 
his  discharge. 

Rule  absolute.  * 

(a)  1  Chit.  Stat.  589.        (6)  13  Price,  186.        (c)  2  Y.  &  J.  10. 


Doe  v.  Roe.  May  24M. 

ATARKIE  moved  for  judgment  against  the  casual  ejec-  Service  in  eject- 
tor,  the  service  being  on  the  wife  of  the  tenant  in  posses-  ment* 
sion,  in  a  shed  where  the  husband  carried  on  his  business, 


GS  CASES-  IK  THE  PRACTICE  COURT,  K.  B. 

1831.        but  not  forming  a  part  of  the  premises  sought  to  be  reco* 
DoE         vered,  but  closely  adjoining  them* 


Roe. 


Patteson,  J. — That,  under  the  circumstances,  is  suf- 
ficient service. 


May  25th.  ,       ANONYMOUS. 

A  demand  of      \sRESSJVItLL,  C,  moved  for  a  rule  to  shew  cause  why 

plea  cannot  be 

served  on  a  de-    the  demand  of  plea  in  this  case  should  not  be  served  on 
auorney^by811    *be  defendant,  by  sticking  it  up  in  the  King's  Bench  of- 

the^SL^^ in  ^ce»  an<*  'eav*n8  a  coPy  a*  a  PuWic  house,  which  he  was 
Bench  office.  in  the  habit  of  frequenting.  The  defendant  had  been  ar- 
rested. The  declaration  was  served  upon  him  in  custody. 
He  gave  a  cognovit  for  the  debt  and  costs,  which,  being 
executed  without  the  presence  of  an  attorney  on  his  be- 
half, was  void.  He  was  set  at  liberty;  and  when  it  was 
perceived  by  the  party  that  the  cognovit  was  void,  time 
was  given  to  him.  He  kept  out  of  the  way,  and  there  was 
no  possibility  of  serving  him  with  a  demand  of  plea.  The 
application,  therefore,  was,  that  it  might  be  served  by  stick- 
ing up  the  demand  in  the  King's  Bench  office,  and  leav- 
ing a  copy  at  a  public  house,  which  he  was  in  the  habit  of 
frequenting. 

Patteson,  J. — Are  you  aware  of  any  such  application 
as  this  having  been  granted  by  the  Court? 

Cresswell,  C,  admitted  that  he  was  not. 

Patteson,  J. — He  is  not  an  attorney  of  the  Court,  and 
therefore  is  not  bound  to  be  in  Court.  The  defendant 
here  is  allowed  to  go  where  he  pleases,  and,  therefore,  I 
cannot  make  this  good  service. 

Rule  refused. 
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1S31 . 

Doe  v. .  May  25ih 

Jut  VANS 9  JOSHUA,  applied  for  the  discharge  of  an  insol-  A  defendant  re- 
vent  debtor  under  the  48  Geo.  3,  c.  123,  on  the  ground  of  cmicaTwdve"" 
his  having  remained  in  execution  for  the  space  of  twelve  8UC«eitlve  c*- 

°  r  lendar  months, 

months  for  a  sum  not  exceeding  20/.  for  the  nominal 

damages  in 
ejectment,  is  en  - 

Addison  opposed  the  application,  on  the  ground  that  ch^^ISe*"" 
the  case  did  not  come  within  the  meaning  of  the  act.    The  the  48  Geo-  3» 
applicant  had  been  taken  in  execution  for  the  nominal  da-  though  the* pro- 
mages  in  an  action  of  ejectment.    The  damages  were  fnThV^tion  ia 
merely  nominal,  and,  therefore,  below  the  sum  of  201.;  but  °f  considerable 
the  property  recovered  by  the  verdict  was  worth  much 
more,  and,  therefore,  the  defendant  was  not  entitled  to  her 
discharge. 

Patteson,  J. — The  sum  for  which  the  party  is  in  exe- 
cution is  that  to  which  we  are  to  look,  according  to  the 
language  of  the  act.  Now,  the  defendant  has  been  in  cus- 
tody for  more  than  twelve  months,  for  a  sum  less  than  201., 
and  therefore  is  entitled  to  her  discharge  under  the  sta- 
tute. 

Rule  granted. 


Drax  v.  Scroupe.  June  2ndm 

M3ARSTOW  moved  for  a  rule  to  shew  cause  why  cer-  A  special agree- 

tain  bills,  to  the  amount  of  2,500/.,  delivered  by  an  attor-  auoroeywThis 

ney  named  Cory,  to  the  plaintiff,  Mr.  Drax,  by  whom  he  ^SL"  *f  nhe 

had  been  employed,  should  not  be  referred  to  be  taxed  charges  of  the 

by  the  Master.    There  were  five  bills  delivered,  three  biuding  on  the 

were  paid  by  Mr.  Drax  without  being  referred  to  the  au"Tb°"tthe" 

Master  may  ex- 
ercise his  dis- 
cretion under  all  the  circumstances  of  the  case,  and  make  an  allowance  even  to  the  amount  stated 
in  the  special  agreement. 

Senble,  an  attorney  ought  himself  to  peruse  a  title  on  the  part  of  his  client,  before  be  sends  it 
lor  counsel's  opinion*' 


70  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

1831.  Master  for  taxation.  The  objefct  of  the  present  applica- 
tion was,  that  those  bills  should  be  referred  to  the  Master 
for  taxation,  and  that  the  Master  might  review  his  taxa- 
tion of  the  two  last.  His  objections  to  the  Master's  tax- 
ation were  three — First,  the  Master  allowed  to  Mr.  Cory, 
in  respect  of  all  journeys  taken  by  him,  at  the  rate  of  five 
guineas  a-day,  besides  his  expenses.  The  usual  allowance 
was  two  guineas  a-day. 

Taunton,  J. — In  that,  the  Court  cannot  interfere,  be- 
cause, on  the  subject  of  those  charges,  he  is,  for  common 
purposes,  the  sole  judge. 

Barstow. — I  know  that,  in  general,  the  Court  do  not  in* 
terfere  in  matters  of  detail.  But  it  is  to  the  principle  of 
the  Master's  taxation  that  I  object.  It  is  contended,  and 
I  may  admit  it,  that  a  special  agreement  was  made  between 
Mr.  Cory  and  Mr.  Drax,  that  the  former  should  be  al- 
lowed five  guineas  a-day,  besides  his  expenses,  for  all 
journey  8.  But  any  agreement  of  that  kind  cannot  be 
allowed  in  point  of  law.  It  is  laid  down  by  Mr.  Tidd  (a), 
that  "  an  attorney's  bill  may  also  be  taxed,  though  there 
was  a  special  agreement  between  the  attorney  and  his 
client,  that  the  former  should  be  paid  for  his  time  at  a  cer- 
tain rate  by  the  day,  besides  his  expenses." 

Taunton,  J. — Mr.  Tidd  only  says  that  the  bill  may  be 
taxed,  but  he  does  not  shew  what  the  rate  of  allowance  is 
to  be. 

Barstow. — Yes,  but  that  must  be  in  order  to  reduce  it  to 
the  usual  rate.  For  it  would  be  idle  to  send  it  to  be  ta$ed 
by  the  Master,  if  he  was  to  be  bound  by  the  agreement 
Now,  the  difference  here  from  the  usual  rate  of  charge  is 
two  or  three  hundred  pounds  in  the  amount  of  these  bills. 

(a)  1  Tidd's  Practice,  333, '9th  edit. 
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It  would  be  most  mischievous,  if  an  attorney,  when  a  sum-         1831. 
tnons  was  taken  out  to  tax  his  bill,  should  be  able  to  say, 
before  a  Judge  at  chambers,  that  there  was  a  special 
agreement  between  him  and  his  client,  and,  therefore,  the 
Master  could  not  interfere. 

Taunton,  J. — Then  it  would  be  open  for  the  client  to 
say,  that  there  was  no  such  agreement. 

Barstow. — Then  I  must  rest  my  argument  on  the  au- 
thority of  Mr.  Tidd,  that  an  attorney's  bill  may  be  referred 
for  taxation,  although  a  special  agreement  exists  as  to  the 
amount  of  the  attorney's  remuneration ;  and,  as  it  would  be 
of  no  advantage  whatever  that  a  bill  should  be  referred  to 
taxation,  if  the  Master  were  to  be  bound  by  a  special  agree- 
ment, I  submit  it  must  be  reduced  to  the  usual  scale.  My 
second  objection  is,  that  there  was  a  charge  for  perusing 
an  abstract  of  a  title  nearly  to  the  amount  of  50/.,  a  copy 
for  counsel  54&,  and  a  fee  to  counsel  and  clerk  57/.  15*. 
Mr.  Draxs  objection  to  those  charges  is  to  that  for  the 
perusal  by  the  attorney;  as  the  title  was  not  accepted  on 
his  responsibility,  but  on  that  of  the  counsel,  whose  fees 
were  also  charged.  No  responsibility,  therefore,  was  in- 
curred by  the  attorney,  but  he  transferred  his  responsibili- 
ty to  the  counsel.  Mr.  Drax,  therefore,  had  no  advantage 
from  the  consideration  bestowed  by  the  attorney. 

Taunton,  J. — Yes,  he  had,  because  the  attorney  per- 
uses it,  and,  when  he  has  perused  it,  he  thinks  that  he 
ought  to  have  the  opinion  of  counsel.  He  would  have 
been  much  more  to  blame  if  he  had  sent  it  at  once  to 
counsel  for  his  opinion. 

Barstow. — Thirdly,  he  objected  to  the  allowance  by  the 
Master  of  a  copy  of  the  abstract  of  title.  His  objection 
was  twofold — First,  he  contended  that  the  Master  should 
not  have  allowed  for  the  copy  at  all ; — Secondly,  if  a  copy 
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1831.  were  allowed,  he  should  have  allowed  the  fuH  amount  of 
the  copy,  and  not  the  stationer's  charge  for  a  copy  only* 
With  regard  to  the  first  point,  the  non-allowance  of  a 
copy  at  all,  he  should  cite  Sir  E.  Sugdens  book  on  Vendors 
and  Purchasers  (a) ;  Sir  Edward  had  collected  the  cases 
there,  and  the  conclusion  he  had  drawn  from  them  was 
this—1'  As  to  the  general  property  in  the  abstract,  it  is 
hard  to  say  who  may  have  it;  while  the  contract  is  open, 
it  is  neither  in  the  vendor  nor  in  the  vendee  absolutely ; 
but,  if  the  sale  goes  on,  it  is  die  property  of  the  vendee;  if 
the  sale  is  broken  off,  it  is  the  property  of  the  vendor.  In 
the  meantime  the  vendee  has  a  temporary  property,  and  a 
right  to  keep  it,  even  if  the  title  be  rejected,  until  the  dis* 
pute  be  finally  settled,  for  his  own  justification,  in  order  to 
shew  on  what  ground  he  did  reject  the  title."  Sir  Edward 
then  proceeded — "  In  a  case  where  a  purchaser  returned 
the  abstract  to  the  seller,  to  ask  the  queries  and  opinion 
of  counsel,  it  was  held,  that  he  (the  purchaser)  might 
maintain  trover  against  the  seller  for  the  abstract,  although 
the  seller  himself  might  ultimately  be  entitled  to  the  ab- 
stract. The  temporary  property  of  the  purchaser  in  the 
abstract  was  sufficient  to  enable  him  to  maintain  the  ac- 
tion." For  this  dictum  he  cited  the  case  of  Roberts  v* 
Wyatt  (6).  The  property  in  the  original  abstract  being 
in  the  vendee,  his  own  client,  it  was  not  at  all  necessary 
for  him  to  have  a  copy  of  the  abstract.  The  Master 
should  not,  therefore,  have  allowed  for  a  copy  of  it.  But 
the  Master  had  pursued  a  mediunh  course,  and  bad  allow- 
ed a  stationer's  copy  of  the  abstract*  That  brought  him 
to  the  second  branch  of  his  third  objection,  which  was, 
that  he  should  either  have  allowed  all  or  none. 

His  objections  to  the  bill  were*  therefore— -jirst,  that 
the  special  agreement  was  bad,  in  point  of  law; — secondly f 
that  the  charge  for  perusing  by  Mr.  Cory,  previous  to 
sending  it  to  counsel,  ought  not  to  have  been  allowed;— 

(<*)  Page  386  (6)  2  Taunt.  2$8, 
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and  thirdly,  that  the  allowance  of  the  copy  of  abstract        1831* 
was  equally  objectionable.  Djux 


Taunton,  J. — You  may  take  a  rule  to  shew  cause. 


■^ 


This  rule  was  granted  at  the  latter  end  of  Easier  Term, 
and  cause  shewn  against  it  in  Trinity  Term,  before  Mr. 
Justice  Patteson  in  the  Practice  Court.  He  took  time  to 
consider,  and  then  stated  that  he  had  communicated  with 
the  other  Judges  of  the  King's  Bench  on  the  point,  and 
they  were  of  opinion,  that  the  question,  whether  a  special 
agreement  by  a  client  to  pay  at  a  certain  rate  would  bind 
the  Master  on  taxation,  was  of  so  much  importance,  that 
the  case  ought  to  be  argued  before  the  full  Court. 

On  Tuesday,  24th  May-*- 

Follett  shewed  cause  against  the  rule.— He  understood 
that  Mr.  Barstow  had  abandoned  his  objections  to  any 
other  parts  of  the  bill  except  those  which  depended  on  the 
special  agreement  between  Mr.  Drax  and  Mr.  Cory. 

Barstow  admitted  that  the  sole  question  was,  as  to  the 
special  agreement. 

FolieU.-r-He  should  not  contend  that  an  agreement  be- 
tween the  client  and  the  attorney  would  bind  the  Master 
in  the  charges  be  should  allow  on  taxation.  But  he  should 
submit,  that,  under  the  special  circumstances  of  this  case* 
the  allowance  made  by  the  Master  was  perfectly  correct. 
It  was  true,  that  the  Master  generally  allowed  only  two 
guineas  a  day  to  the  attorney  while  engaged  on  journeys. 
That,  however,  did  not  prevent  the  Master  from  making 
any  allowance,  evep  to  the  amount  of  five  guineas  a-day, 
if  be  thought  proper.    The  whole  of  such  matters  were 
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1831.  in  the  Master's  discretion;  and,  as  there  was  no  proof  that 
Drax  his  discretion  had  been  controlled  by  the  special  agree* 
ment  between  the  attorney  and  his  client,  there  was  no 
reason  for  disturbing  the  taxation  of  the  Master. 

Bar  stow,  contra. — Allowing  that  there  was  an  agree- 
ment between  Mr.  Drax  and  Mr.  Cory,  that  the  latter 
should  receive  five  guineas  instead  of  two  guineas  a-day, 
the  case  stands  thus: — A  person,  ignorant  of  law  charges, 
is  a  client  to  an  attorney.  The  client  says — "What  are 
your  charges?  I  do  not  like  to  employ  any  one  unless  I 
know  what  I  have  to  pay."  The  attorney  tells  him  what 
are  his  charges ;  but  he  does  not  inform  the  client  that  he 
charges  at  a  higher  rate  than  others.  Does  he  say — "  Sir, 
I  cannot  give  my  attention  for  the  same  remuneration  as 
others  will :  I  must  have  five  guineas  a-day ;  but  the  regu- 
lar charge  is  two  guineas?"  He  does  not.  Not  a  word 
passes  from  which  the  client  may  not  suppose  that  the 
charges  stated  to  him  are  the  regular  charges.  The  client 
goes  on,  relying  entirely  on  the  honour  of  the  attorney,  not 
knowing  whether  the  charges  are  regular  or  not*  Now,  is 
this  such  a  special  agreement  between  attorney  and  client, 
as  the  Court,  in  favour  of  the  attorney,  will  countenance? 
I  submit  that  no  attorney  can  be  allowed  to  set  up  such  an 
agreement,  to  prevent  the  bill  from  being  taxed.  I  submit 
that  no  attorney  ought  to  make  such  an  agreement.  It  is 
illegal.  I  need  not  remind  the  Court  of  the  very  proper 
jealousy  shewn  by  all  the  Courts,  as  to  contracts  between 
attorney  and  client  for  the  benefit  of  the  former.  In  the 
Courts  of  equity,  the  solicitor  must  not  take  a  gift  from  his 
client,  nor  make  ft  purchase  from  him  (a).  If  this  were  not 
so,  there  would  be  no  bounds  to  the  influence  of  an  attor* 


(a)  Watt  v.  Grove,  2  Sell.  &  Sandys,  18  Ves.  308,  313;  Bellew 
Lef.  503;  Harris  v.  Tremenheere,  v.  Russell,  1  Ba.  &  Bea.  105.  Sec 
15  Ves.  40,  41;  Montesquieu  v.      also  1  Ho vendea  on  Frauds,  28,29. 
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ney.  Could  such  a  contract  be  allowed,  it  would  be  set  1831. 
up  every  day.  When  a  party  came  to  a  Judge's  chambers 
to  apply  for  a  summons  to  tax  costs,  the  attorney  would 
say — "  You  cannot  tax,  because  there  is  a  special  agree- 
ment between  my  client  and  myself."  If  an  attorney  has 
received  money  from  his  client,  he  may  say — "  I  have  a 
bill  to  equal  amount,  by  reason  of  a  special  agreement." 
And  the  Court  can  lay  down  no  rule,  can  fix  no  arbitrary 
sums,  which  shall  be  considered  as  evidence  of  fraud  by  the 
attorney  upon  the  client.  Will  the  Court,  then,  enter  into 
an  inquiry,  in  each  particular  case,  as  to  whether  the  de- 
fendant did  or  did  not  exercise  undue  influence  in  pro- 
curing such  an  agreement?  That  would  be  a  material 
question  in  almost  every  case.  But,  should  the  agreement 
itself  be  disputed,  how  will  its  existence  be  tried?  By  af- 
fidavit, in  the  Master's  Office,  or  by  issue?  These  are 
questions  worthy  of  consideration,  when  so  novel  and 
monstrous  a  doctrine  is  advanced.  But,  how  does  the  act 
of  Parliament,  2  Geo.  2,  c.  23,  admit  of  this?  That  statute 
must  now  have  an  implied  qualification.  The  language  of 
it  must  now  be,  "  shall  deliver  a  bill,"  (if  there  be  no  spe- 
cial agreement  to  the  contrary).  Then,  upon  the  trial  at 
Nisi  Prius,  instead  of  proof  of  a  delivery,  proof  will  be 
given  of  a  special  agreement  It  will,  in  fact,  be  almost  a 
repeal  of  the  act  of  Parliament.  But,  on  what  foundation 
does  this  doctrine  rest?  Mr.  Tidd(b)  lays  it  down,  that 
"  an  attorney's  bill  may  be  taxed,  although  there  was  a 
special  agreement  between  the  attorney  and  his  client,  for 
the  time,  at  a  certain  rate  by  the  day,  besides  his  expenses." 
For  this  dictum  he  cites  Sayer  on  Costs,  p.  321,  and 
4?  Brown's  Chancery  Cases,  p.  350;  and  then  he  adds,  in 
his  note,  a  case  in  Barnardiston,  contra.  That  case  is  to 
be  found  in  2  Barnardiston,  p.  164,  Trinity,  5  Geo*  2, 
J 7 32,  and  is  anonymous.    The  case  was  this : — "  In  an  ac- 

(a)l  Prac.333,  9th  ed. 
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1831.  tion  brought  by  an  attorney,  for  fifty  guineas,  upon  a  spe- 
cial promise  of  die  defendant,  for  business  done  in  his  pro- 
fession, Mr.  Hussy  moved,  that  it  might  be  referred  to  the 
Master,  to  see  what  was  due;  and,  upon  paying  the  same, 
all  proceedings  might  be  stayed.  The  Court  said,  *  As 
this  action  was  founded  upon  a  special  agreement,  they 
could  do  nothing  in  it/  Accordingly,  the  motion  *&*  re- 
fused." In  this  case,  the  bill  might  have  been  incurred 
before  the  act  2  Geo.  2,  c  23,  was  passed ;  for  there  was 
no  date  in  the  case,  to  ascertain  at  what  time  it  wa$  incur- 
red, and  there  is  no  allusion  made  to  the  statute.  But,  in 
the  case  of  fVeUmeslyv.  Booth(a),  Lord  Hardwicks  ob- 
served—*-" Attornies  and  solicitors,  especially  since  the  late 
act  of  Parliament,  2  Geo.  2,  c.  £3,  have  been  considered 
as  officers  of  justice,  and  they  have  stated  fees  allotted  to 
them,  which  they  ought  not  to  exceed;  and  therefore,  in  all 
Courts,  but  more  especially  in  Courts  of  law,  there  are  cer- 
tain rules  regulating  their  behaviour  with  regard  to  their 
eUents."  In  Newman  v.  Payne  (a),  which  was  decided 
while  Lord  Loughborough  was  Chancellor,  the  marginal 
note  is  this : — "  An  attorney  cannot  take  from  his  client  a 
bond  for  unliquidated  costs.  Notwithstanding  such  bond 
and  a  mortgage  has  been  given,  the  bills  may  be  taxed, 
and,  upon  payment,  the  defendant  to  re-convey,  and 
the  bond  declared  void."  Lord  Loughborough  said~ 
"  Bills  of  costs  cannot  be  of  an  arbitrary  amount,  but 
must  be  such  as  are  liable  to  be  ascertained.  They 
cannot  be  so  settled  as  not  to  be  open  to  examination." 
In  the  Anonymous  case  quoted  by  Mr.  Tidd,  from  Mr. 
Serjeant  Sayer's  book  on  Costs,  p.  321,  32  Geo.  2,  it  ap- 
peared, that  an  attorney  agreed  with  his  client  to  be  paid 
at  a  certain  rate  by  the  day,  and  likewise  to  be  allowed 
the  expense  of  a  post-chaise ;  the  question  was,  whether 
the  client  should  be  bound  by  the  agreement.    It  was 

(«)  2  Atk.27, 1741.  (6)  4  Bn>.  C.  C.  360;  2  Ves.  jtin.  199. 
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holden  he  should  not;  and  the  attorney's  bill,  in  which  1831. 
there  were  charges  conformable  to  the  agreement,  was  re- 
ferred to  be  taxed.  In  the  case  of  Balmev.  Paver  (a),  a 
party  under  a  bond  of  indemnity  for  the  costs  of  another t 
had,  on  a  compromise,  paid  what  the  solicitor  stated  to  be 
the  amount  of  them.  He  applied  afterwards,  although  he 
was  not  the  client,  to  have  those  costs  taxed.  Lord  El* 
dan  said — "  There  is  nothing  that  ought  to  be  granted 
with  so  much  jealousy  as  the  right  of  suitors  to  have  these 
bills  of  costs  taxed.  At  the  time  of  the  agreement,  the 
defendant  had  a  right  to  have  the  bills  taxed ;  and  it  is  in* 
terposed  as  one  of  the  terms  upon  which  the  suit  was  to 
be  terminated,  that  they  should  not  be  taxed.  Now,  I  am 
of  opinion  that  such  a  condition  is  good  for  nothing.  The 
Court  will  not  permit  a  party  to  say,  the  suit  shall  not  be 
put  an  end  to,  unless  the  other  agrees  not  to  tax  the  bill 
of  the  solicitor.1'  In  Scougall  v.  Campbell  (6),  the  bills  had 
been  paid,  and,  after  a  delay  of  some  time,  an  application 
was  made  to  tax  them.  Lord  Eldon,  C,  there  observed 
— "  In  reference  to  a  topic  which  has  been  alluded  to  in 
the  argument,  I  will  say,  that,  if  any  solicitor  tells  a  client 
beforehand,  that  he  will  not  undertake  his  business  if  his 
bill  ia  to  be  taxed ;  or,  if  any  solicitor,  in  the  progress  of  a 
Cause,  gives  his  client  to  understand  that  he  will  go  on 
with  it,  or  not  go  on  with  it,  according  as  his  bills  are  to 
be  taxed  or  not  to  be  taxed,  I  think  it  my  duty  to  say, 
that  the  Judges  of  the  land  will  not  permit  him  to  be  a  so* 
licitor  in  any  other  cause.  I  do  not  believe  any  Judge 
would  allow  a  solicitor  who  has  so  acted  to  continue  on 
the  roll;  and  I  will  not  permit  it  to  be  intimated,  that  a  so- 
licitor will  act  if  his  bills  are  not  to  be  taxed,  but  will  not 
act  if  they  are  to  be  taxed."  I  shall  submit,  that  the  agree* 
ment  was  illegal,  as  being  contrary  to  the  act  of  Parlia- 
ment, and  contrary  to  the  authorities.    But  it  requires  no 

(a)  Jacob's  Reports,  305.  (6)  3  Russ.  545. 
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1831.        authority  to  shew,  that  no  attorney  ought  to  make  such  an 

» 

agreement,  or  seek  to  make  it;  for,  every  received  prin- 
ciple of  our  law  is  against  a  state  of  things  which  would 
operate  as  a  strong  temptation  to  an  attorney  to  abandon 
his  duty  in  the  commencement  of  his  office,  by  driving  a 
bargain,  which  he  might  wring  up  to  any  amount,  accord- 
ing to  the  necessity  or  urgency  of  his  client's  situation. 

Lord  Tenterden,  C.  J. — An  agreement  between  an  at- 
torney and  his  client,  on  the  subject  of  costs,  would  not  be 
binding  on  the  Master;  and  if  it  were  sworn  here,  that  the 
Master,  in  taxing  the  bills,  considered  himself  bound  by 
the  agreement,  I  should  have  thought  that  he  ought  to 
have  reviewed  his  taxation.  There  is,  however,  no  affi- 
davit  to  that  effect.  The  Master  has  a  right  to  exercise 
his  discretion  in  matters  of  detail,  under  all  the  circum- 
stances of  each  case;  and,  if  he  has  acted  here  according 
to  his  discretion,  I  see  nothing  in  the  facts  laid  before  the 
Court,  which  should  induce  us  to  interfere,  to  make  him 
review  what  he  has  done. 

Littledale,  J. — As  a  general  principle,  I  do  not  think 
effect  ought  to  be  given  to  these  agreements  between  at- 
torney and  client.  But  it  is  open  to  the  Master  to  inquire 
into  the  particular  circumstances  of  the  case,  and  say  what 
he  ought  to  allow. 

Parke,  J. — It  appears  to  me,  that  agreements  of  this 
sort  ought  to  be  viewed  by  the  Court  with  very  great  jea- 
lousy. As  it  does  not  appear  that  the  Master  thought 
himself  bound  by  the  agreement,  but  that  he  exercised  his 
discretion  as  to  the  amount  of  charges  he  ought  to  allow,  I 
think  we  ought  not  to  interfere. 

Taunton,  J.,  concurred. 

i 

Rule  discharged,  without  costs. 
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1931. 

Doe  t\  Roe.  June  3rd. 

(Before  the  four  Judges. ) 

JfllLNER  moved  for  judgment  against  the  casual  ejector,  Where  a  land- 
under  the  11  Geo.  4  &  1  WiU.  4,  c.  70,  s.  36.     The  words  ^Le^ion  ac- 
of  the  section  are—"  That  in  all  actions  of  ejectment,  here-  X?e™£ 8 
after  to  be  brought  in  any  of  his  Majesty's  Courts  at  West*  of7Wni/yTerm, 

,       „      ,  .         i.  .  he  it  not  entitled 

m$nsterf  by  any  landlord  against  his  tenant,  or  against  any  to  leraadecia- 
person  claiming  through  or  under  such  tenant,  for  the  re-  ^™l*rflhat 
covery  of  any  lands  or  hereditaments,  where  the  tenancy  shall  term,  underi  l 
expire,  or  the  right  of  entry  into  or  upon  lands  or  heredi-  4,  c  70,  i.  36. 
taments  shall  accrue  to  the  landlord,  in  or  after  Hilary  or 
Trinity  Terms  respectively,  it  shall  be  lawful  for  the  lessor 
of  the  plaintiff  in  any  such  action,  at  any  time  within  ten 
days  after  such  tenancy  shall  expire,  or  right  of  tenancy 
accrue  as  aforesaid,  to  serve  a  declaration  in  ejectment, 
intitled  of  the  day  next  after  the  day  of  the  demise  in 
such  declaration,  whether  the  same  shall  be  in  term  or 
in  vacation,  with  a  notice  thereunto  subscribed,  requiring 
the  tenant  or  tenants  in  possession  to  appear  and  plead 
thereto  within  ten  days,  in  the  Court  in  which  such  action 
maybe  brought;  and  proceedings  maybe  had  on  such 
declaration,  and  rules  to  plead  entered  and  given,  in  such 
and  the  same  manner,  as  nearly  as  may  be,  as  if  such  de- 
claration had  been  duly  served  before  the  preceding  term." 
Here,  however,  the  right  of  the  landlord  did  not  accrue 
until  the  20th  of  May,  which  was  the  day  after  the  essoign 
day  of  Trinity  Term ;  now,  the  essoign  day,  and  the  in* 
termediate  days  between  it  and  the  first  day  in  full  term, 
were  for  some  purposes  part  of  the  term.  The  right  of 
the  landlord  must,  therefore,  be  taken  as  having  accrued 
within  Trinity  Term;  and  the  declaration,  which  had  been 
delivered  within  the  term,  complying  with  the  directions 
of  the  above  statute,  was  regular,  and  therefore  the  lessor 
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of  the  plaintiff  was  entitled  to  judgment  of  Trinity  Term 
against  the  casual  ejector. 

Parke,  J. — By  the  6th  section  of  that  act  term  began 
on  the  22nd  of  May;  and  therefore  the  right  of  the  land- 
lord,  in  this  case,  did  not  accrue  during  Trinity  Term ; 
and  therefore  the  statute  does  not  apply. 

Milner. — The  landlord  will,  therefore,  be  driven  over  to 
Michaelmas  Term,  because,  by  the  rule  bf  Court,  all  de- 
clarations in  ejectment  must  be  served  before  the  essoign 
day,  or  the  plaintiff  will  not  be  entitled  to  judgment  of  the 
term  (a). 

Lord  TsKTtttDBN,  C.  J.— Those  three  days  are  a  tttous 
omissus  in  the  statute,  and  therefore  we  Cannot  interfere. 


(a)  ttoe  d.  Bird  v.  Doe,  Barnes, 
172,  2  Tidd,  Prae.  1210,  9th  ed. 
According  to  the  new  rules  of 
Trinity  Term,  1  Wm.  4,  however, 
the  plaintiff  will  not  in  such  a  case 
be  driven  over  to  Michaelmas  Term; 
for,  by  Rule  11,  declarations  in 
ejectment  may  be  served  before 


Rule  refused* 

the  first  day  of  any  term,  and 
thereupon  the  plaintiff  shall  be  en- 
titled to  judgment  against  the  ca- 
sual ejector,  in  like  manner  as  up- 
on declarations  served  before  the 
essoign,  or  first  general  return  day. 
1  Dowl.  Stat.  387,  and  2  Id.  7, 8. 


Paper  Books. 

Junetoh.  JPaTTESON,  J.,  stated,  that  the  Judges  of  the  King's 
Bench  had  agreed,  with  respect  to  the  delivery  of  Paper 
Books,  that  it  would  only  be  necessary*  for  the  future,  to 
deliver  them  to  the  Lord  Chief  Justice  and  the  three 
senior  puisn€  Judges  sitting  in  the  other  Court*  If  the 
fifth  Judge  should  require  them,  he  would  obtain-  then* 
from  one  of  the  other  Judges,  as  might  be  arranged  be* 
tween  them. 
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1831. 

Anonymous.  June  8/A. 

JS A  YLEY  moved  for  a  distringas  against  the  goods  of  Service  of  a 
a  Peer.     The  summons  had  been  left  at  his  house,  when  ™e?r?aThU re- 
the  officer  serving  it  was  informed  by  a  servant  that  his  fidence»  wh*n 

°  *  he  is  absent  in 

Lordship  was  in  France     The  Sheriff  was,  therefore,  in  Franct,  u  suffi- 
some  doubt  as  to  whether  that  was  a  sufficient  service. 

Patteson,  J. — The  service  will  do,  whether  it  be  per- 
sonal, or  by  leaving  the  summons  at  the  Peer  s  dwelling- 
house,  or  at  his  last  place  of  abode.  This  service  being 
at  his  house,  from  which  he  was  temporarily  absent,  must 
suffice  (a). 

Distringas  granted. 

(a)  See  2  Cromp.  138,  3rd  edit.;  I  Tidd,  Prac.  118,  9th  edit. 


Ex  parte  M'Clellan.  june  9^. 

tJEREMY  shewed  cause  against  a  rule  obtained  by  V.  The  Court  win 
Richards,  why  a  habeas  corpus  should  not  issue  to  bring  up  from  thecustody 
'  a  female  infant  of  tender  years,  named  Elixa  Ms  Clellan,  from  ^ofAe&l10 
the  custody  of  her  mother,  in  order  to  her  being  returned  therf  although 
to  the  care  of  a  schoolmistress,  where  she  had  been  placed  gestion  that  the 
by  her  father.  The  application  was  made  at  the  instance  of  edto  a^'Sh" 
the  father.     There  was  no  suggestion,  in  the  affidavits  on  Pr°Pcr  <*>*&**- 

ment  or  re- 

which  the  rule  had  been  obtained,  that  the  child  was  sub-  straint,  nothing 
jected  to  improper  restraint  or  confinement.  The  present  pro4  thatThe* 
application  was  made  under  the  56  Geo.  3,  c.  100,  s.  1,  cuatodyofthc 

rr  .  father  b  unpro- 

which  was  an  extension  of  the  act  of  the  31  Car.  2.    The  per. 
principle  of  the  statute  was  to  give  jurisdiction  to  the 
'Courts  to  relieve  the  subject  from  a  state  of  illegal  or 
vol.  1.  o 
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1831.         improper  restraint.     The  Court,  therefore,  has  only  au- 
T  thority  to  interfere,  in  those  cases  where  it  shall  appear 

M'Clellan.  that  the  party  whom  it  is  sought  to  release  is  in  a  state 
of  illegal  and  improper  restraint.  I  do  not  mean  to  deny 
that  the  father  is  legally  entitled  to  the  custody  of  his  child. 
If  it  shall  appear  that  the  party  is  subjected  to  illegal  and 
improper  restraint,  the  Court  will  relieve;  and,  if  the  party 
has  not  legal  discretion,  the  Court  will  then  determine 
what  custody  is  most  safe,  in  which  he  should  remain. 
This  is  the  principle  to  be  deduced  from  all  the  cases*  In 
the  case  of  JR.  v.  Sir  Francis  Blake  Delaval  and  others  (a), 
which  was  an  application  for  a  habeas  corpus  to  be  direct- 
ed to  him  to  produce  Ann  Catley,  a  girl  of  eighteen  years 
of  age,  Lord  Mansfield  said — "  In  cases  of  writs  of  habeas 
corpus  directed  to  private  persons  to  bring  up  infants,  the 
Court  is  bound,  ex  debito  justituz,  to  set  the  infant  free 
from  an  improper  restraint;  but  they  are  not  bound  to  de- 
liver them  over  to  any  body,  nor  to  give  them  any  privi- 
lege. This  must  be  left  to  their  discretion,  according  to 
the  circumstances  that  shall  appear  before  them."  That 
being  the  result  of  Lord  Mansfield s  judgment  on  all  the 
cases,  if  the  Court  shall  see  that  there  is  no  circumstance 
in  this  case  to  require  the  exercise  of  this  discretion,  to 
remove  the  child  from  its  present  custody,  it  will  not  be 
disposed  to  give  it  over  into  the  care  of  the  father.  Mr. 
Justice  Blackstone.  in  the  third  volume  of  his  Commenta- 
ries,  p.  143,  says,  that,  "  before  the  abolition  of  the  tenures 
in  chivalry,  it  was  a  doubt  whether  an  action  would  lie  for 
taking  and  carrying  away  any  other  child  besides  the 
heir;  some  holding  that  it  would  not,  upon  the  supposi- 
tion that  the  only  ground  or  cause  of  action  was  losing  the 
value  of  the  heir's  marriage ;  and  others  holding  that  an  ac- 
tion would  lie  for  taking  away  any  of  the  children,  for  that 
a  parent  hath  an  interest  in  them  all,  to  provide  for  their 

(a)  3  Burr.  1434. 
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education."  For  that  proposition,  he  cites  Cro.  Eliz.770.  1831. 
Mr.  Justice  Blackstone  then  continues — "If,  therefore,  Ex  parte 
before  the  abolition  of  these  tenures,  it  was  an  injury  to  m*Clellan« 
the  father  to  take  away  the  rest  of  his  children  as  well  as 
his  heir  (as  I  am  inclined  to  think  it  was),  it  still  remains 
an  injury,  and  is  remediable  by  writ  of  ravishment."  If  the 
Court  is  satisfied,  in  the  first  instance,  that  this  child  is 
under  no  illegal  or  improper  restraint,  it  will  not  interfere, 
although  the  father  may  have  this  right  over  his  child;  but 
it  will  exercise  its  own  discretion,  as  to  whether  it  will 
interfere  or  not  I  have  already  observed  that  no  sug- 
gestion is  made  by  the  other  side,  that  the  child  is  sub-  . 
jected  by  its  mother  to  any  improper  restraint;  in  addition 
to  this  negative  proof  of  the  good  conduct  of  the  mother, 
I  have  the  affidavit  of  Dame  Pulleii,  who  states  that  Mary 
M'CleUan,  the  mother  of  the  child,  lived  with  her  for  a 
considerable  time  as  her  housekeeper;  that  the  mother 
came  to  have  possession  of  the  child  in  consequence  of  its 
being  afflicted  with  a  scrofulous  complaint  while  at  a  school, 
at  which  the  father  had  placed  her;  that,  in  consequence 
of  that  complaint,  and  the  fact  of  two  others  of  her  children 
having  died  of  it,  she  had  taken  the  child  from  the  school ; 
that  the  child  is  in  a  very  delicate  state  of  health,  and  re* 
quires  very  great  care  and  attention ;  that  it  has  been  for 
some  time  under  the  mother's  care  at  Dame  Pullen's  house; 
and  that,  during  the  whole  of  that  period,  the  treatment 
by  the  mother  of  her  child  was  most  kind  and  attentive. 
I  hope  the  Court  will,  under  these  circumstances,  think  it 
right  that  the  child  should  not  be  delivered  over  into  the 
care  of  the  father. 

V.  Richards  was  stopped  by  the  Court. 

Cur.  adv.  vult. 
q2 
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1831.  Patteson,  J. — I  understand  Mr.  Jeremy's  argument 

Ex  parte  against  the  restoration  of  the  child  to  its  father  to  be—Jirst9 
M'Clellan.  on  tne  ground  that  this  Court  does  not  interfere,  by  habeas 
corpus,  to  take  an  infant  out  of  the  custody  of  any  one, 
unless  something  like  force  or  improper  restraint  of  the 
person  exists — and,  secondly,  under  the  peculiar  circum- 
stances of  this  case,  the  Court  will  not  be  disposed  to  in- 
terfere* As  to  the  first  ground,  I  think  the  authorities  do 
not  warrant  the  objection.  The  law  is  perfectly  clear  as 
to  the  right  of  the  father  to  the  possession  of  his  legitimate 
children,  of  whatever  age  they  be.  In  the  case  of  JR.  v. 
De  Manneville  (a),  the  Court  held  that  the  father  of  a 
child  is  entitled  to  the  custody  of  it,  though  an  infant  at 
the  breast  of  its  mother,  if  the  Court  see  no  ground  to  im- 
pute any  motive  to  the  father  injurious  to  the  health  or 
liberty  of  such  a  child,  as  by  sending  it  out  of  the  king- 
dom; the  father  being  at  the  time  an  alien  enemy,  domi- 
ciled in  this  kingdom,  and  the  mother  being  an  English 
woman,  and  apprehensive  only  that  he  meant  to  send  the 
child  abroad,  but  assigning  no  sufficient  reason  for  such 
an  apprehension.  With  respect  to  the  argument,  that 
some  force  or  improper  restraint  must  be  used,  in  order  to 
authorize  the  Court  in  removing  an  infant  from  the  custody 
of  any  one,  the  authorities  referred  to  shew  that  it  is  not  ne- 
cessary that  any  force  or  restraint  should  exist  on  the  part  of 
the  person  having  the  custody  of  the  infant  towards  it;  but 
there  must  be  some  force  or  improper  restraint  on  the  part  of 
the  father,  in  order  to  enable  the  Court  to  take  it  from  him. 
It  appears,  in  the  cases,  that  the  Court  of  King's  Bench  has 
no  authority  to  take  the  child  from  the  father,  unless  it 
is  shewn  that  the  child  has  some  improper  restraint  put 
up6n  it.  I  do  not  mean  to  say,  that  the  Court  has  any  power 
in  such  a  case.     It  is  laid  down  in  Blissefs  case  (6),  that 

(a)  5  East,  221.  (6)  Loft,  784. 
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the  Court  has  a  power  to  change  the  custody  of  the  child,  1831. 
and  to  take  it  from  the  father.  That  is  the  strongest  case  Et'faru 
to  be  found,  as  to  the  authority  of  this  Court  in  similar  M'Clbllan. 
instances.  But  that  case  was  doubted  a  good  deal  by  the 
Court  of  Common  Pleas,  in  the  case  of  Ex  parte  Skinner, 
an  infant  (a);  in  which  case  the  Court  doubted  its  autho- 
rity so  to  interfere.  I  do  not  mean  to  say  that  this  Court 
has  not  authority  so  to  do.  It  is  not  necessary  to  say  to 
what  extent  that  case  is  an  authority.  It  is  not  pretend- 
ed that  the  child  has  been  ill  treated  by  the  father.  I  am, 
therefore,  left  here  to  say,  whether  this  Court  can  refuse 
to  restore  to  the  father  the  custody  of  his  child,  to  which 
he  has  a  general  right,  on  the  ground  stated  in  these  affi- 
davits. The  Court  of  Chancery  has  said,  that  the  Court 
of  King's  Bench  has  an  authority  to  restore  a  father  to 
his  rights;  but  that  the  Court  of  King's  Bench  has  no 
power  to  compel  a  father  to  perform  his  duty.  The  Court 
of  Chancery  may  exercise  that  power,  but  we  cannot;  we 
are  bound  to  enforce  the  father's  right.  There  is  no  in- 
stance of  the  King's  Bench  having  taken  the  custody  of 
the  child  from  the  father,  on  the  ground  of  improper  in- 
struction. It  was  the  House  of  Lords  (6)  who  determined, 
that,  for  the  sake  of  the  education  of  the  child,  they  felt 
bound  to  take  the  custody  of  it  from  the  father.  But, 
there,  they  distinguished  the  right  of  the  Lord  Chancellor 
to  interfere  from  that  of  the  Court  of  King's  Bench.  If 
there  is  any  thing  to  shew  that  the  child  will  be  impro- 
perly educated,  an  application  may  be  made  to  the  Court 
of  Chancery. 

Jeremy  begged  to  call  the  attention  of  his  Lordship  to 
the  case  of  JR.  v.  Middle  ton  (c),  where  a  husband  clawed 
the  custody  of  his  wife,  and  the  Court  refused  to  interfere. 

(«r)  9  Moore,  278.  (6)  Wellaky  v.  WeUesley,  2  Bliffh,  124. 

(c)  1  Chit.  Rep.  654. 
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1831.  Patteson,  J. — That  is  a  different  thing.  In  that  case, 
T  '  the  Court  said  that  they  would  leave  the  wife  to  go  where 
M'Clellah.  she  thought  fit,  because  the  husband  has  not  such  a  right 
to  the  custody  of  his  wife's  person,  as  the  father  has  to  that 
of  his  child.  A  wife  may  exercise  some  judgment  and 
discretion,  but  a  child  cannot;  and  the  Court  will  not  in- 
terfere, where,  as  in  the  present  case,  there  is  nothing 
suggested  which  leads  one  to  suppose  that  any  ill  usage 
has  been  exercised  by  the  father,  or  by  the  schoolmistress 
with  whom  he  wishes  his  child  to  be  placed.  I  feel  my* 
self,  therefore,  bound  to  say,  that  the  child  must  be  de- 
livered up  to  Miss ,  whom  the  father  has  named. 

It  might  be  better,  as  the  child  is  in  a  delicate  state  of 
health,  that  it  should  be  with  the  mother;  but  we  cannot 
make  any  order  on  that  point. 

Rule  absolute. 


June  9th.  Kay  v.  Masters. 

Where  a  debtor  mIOLLETT  shewed  cause  why  a  bail  bond  should  not 
the  benefit  of6  be  delivered  up  to  be  cancelled  on  filing  common  bail,  and 
Act  wid^ne^of  w^v  a  ^r*  K.*n8  should  not  deliver  up  certain  notes  drawn 
his  creditor*,  an  by  the  defendant  in  his  favour.     The  facts  of  the  case, 

attorney,  by 

threats  of  op-  as  they  appeared  in  the  affidavit  of  the  party  making  the 
uinedfrom        application,  were  these:  The  defendant  some  time  ago  be- 

him  promissory  ^me  indebted  to  Mr.  King,  who  is  an  attorney,  in  a  con- 
notes for  the  a-  °  •" 

mount  of  his  siderable  sum  for  work  and  labour  as  an  attorney,  and 
creditor  after-  also  for  money  lent.  The  defendant  having  been  arrested, 
wards  indorsed    he  determined  to  take  the  benefit  of  the  Insolvent  Act,  and 

one  oi  tnem  to  a 

bond  fide  holder,  for  that  purpose  gavg  the  necessary  notices.   Mr.  King  inti- 

without  notice 

of  the  circum-  mated  that  he  intended  to  oppose  the  defendant's  discharge. 
wWch^had'  In  order  to  induce  Mr.  King  not  to  oppose  him,  the  de- 
been  obtained;     fendant  gave  him  several  promissory  notes  for  the  debt 

afterwards  ar- 
rested on  the  note,  and  he  gave  a  bail  bond — the  Court  directed  the  bail  bond  to  be  delivered  up  to 
be  cancelled,  on  filing  common  bail ;  but  refused  to  make  the  attorney  deliver  up  the  other  notes, 
though  part  of  the  debt  for  which  they  were  given  was  work  and  labour  done  as  an  attorney,  the 
notes  having  been  obtained  in  his  character  of  creditor  and  not  of  attorney. 


TRINITY  TERM!  1  WILL.  IV. 

due  from  the  defendant  to  him,  and  which  debt  was  in*  1931. 
traduced  into  his  schedule.  Mr.  King  did  not  oppose 
him,  and  the  defendant  was  discharged.  On  one  of  the 
promissory  notes,  which  had  been  so  given  by  the  defend- 
ant to  King  while  in  prison,  the  defendant  was  now  in 
custody  at  the  suit  of  the  plaintiff,  to  whom  King  had  in- 
dorsed it  without  notice,  and  for  a  valuable  consideration. 
He  submitted,  that,  as  the  note  was  not  in  the  schedule  of 
the  defendant,  he  was  not  discharged  from  it  by  the  In- 
solvent Act,  T  Geo.  4,  c.  57,  s.  60.  The  words  of  the 
section  are:  "  That  no  person  who  shall  have  become 
entitled  to  the  benefit  of  this  act  by  any  such  adjudication 
as  aforesaid,  shall  at  any  time  hereafter  be  imprisoned,  by 
reason  of  the  judgment  as  aforesaid  entered  up  against 
him  or  her  according  to  this  act,  or  for  or  by  reason  of  any 
debt  or  sum  of  money  or  costs,  with  respect  to  which  such 
person  shall  have  become  entitled."  The  question  for  the 
determination  of  the  Court,  therefore,  was,  what  meaning 
ought  to  be  attached  to  the  word  "  debt."  The  debt 
here  between  the  plaintiff  and  defendant,  and  which  the 
plaintiff  sought  to  recover,  was  the  promissory  note,  and 
not  the  debt  from  which  the  defendant  had  been  discharg- 
ed under  the  Insolvent  Act.  From  the  debt  on  the  note, 
the  defendant  could  not  have  been  discharged  under  the 
Insolvent  Act,  because,  at  the  time  of  making  out  his 
schedule,  the  note  was  not  in  existence*  In  the  case  of 
Simpson  v.  Pogsdn  and  W\fe  (a),  the  creditor  of  an  insol- 
vent, who  petitioned  to  be  discharged  under  the  Insolvent 
Act,  obtained  from  his  debtor  while  in  prison  a  bill  of  ex- 
change for  his  debt,  and  indorsed  it  to  an  innocent  holder 
for  a  valuable  consideration.  It  was  there  holden,  that, 
although  this  might  be  a  fraudulent  preference  of  the 
creditor,  the  insolvent's  discharge  was  no  bar  to  an  action 
upon  the  bill  by  the  innocent  indorsee.   Here/  the  plaintiff 

(a)  3D.&R.  567. 
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1831.        was  an  innocent  holder  of  the  note,  and  therefore  was 
entitled  to  proceed  upon  it. 

Kelly,  in  support  of  the  rule. — By  the  express  words  of 
the  Insolvent  Debtors9  Act,  the  defendant  cannot  be  kept 
in  custody  "  for  or  by  reason  of  any  debt"  in  respect  of 
which  he  has  been  discharged.  The  question  here  is,  not 
whether  he  shall  be  discharged  from  the  debt  altogether, 
but  whether  he  shall  be  kept  in  custody  for  it  on  mesne 
process.  At  the  time  the  schedule  was  filed,  the  note 
was  not  in  existence;  but  the  debt  for  apart  of  which 
it  was  given  as  security,  was,  and  was  stated  in  the  sche- 
dule. Under  the  threat  of  opposition,  the  defendant  gave 
four  promissory  notes  for  the  amount  of  the  debt;  and 
King,  knowing  that  they  would  be  void  in  his  hands,  paid 
one  of  them  away,  and  the  present  action  was  brought 
upon  it.  Now,  supposing  it  had  been  a  warrant  of  attor- 
ney, there  is  a  clear  authority  to  shew  that  it  would  have 
been  void.  In  the  case  of  Jackson  v.  Davison  (a),  where 
a  debtor  having  petitioned  the  Insolvent  Court  to  be  dis- 
charged under  the  act,  a  creditor  gave  notice  of  his  inten- 
tion to  oppose  him,  on  the  ground  that  the  debt  was  frau- 
dulently contracted.  To  induce  the  latter  to  withdraw 
his  opposition,  the  insolvent  agreed  to  execute  within 
three  days  after  his  discharge  a  warrant  of  attorney  for 
the  debt,  and  in  the  mean  time  gave  a  promissory  note  of  a 
third  person  for  the  amount,  which  was  to  be  delivered  up 
on  the  execution  of  the  warrant  of  attorney.  The  insol- 
vent was  discharged,  and  the  warrant  of  attorney  was 
executed.  The  Court  set  aside  the  warrant  of  attorney,  and 
the  judgment  entered  up  thereon,  on  the  ground  that  the 
agreement  on  which  they  were  founded  was  contrary  to 
the  policy  of  the  Insolvent  Act,  inasmuch  as  it  enabled  the 
creditor  to  take  to  himself  a  large  portion  of  the  future 

(a)  4B.&AM.691. 


TRINITY  TERM,  1  WILL.  IV. 

effects  which  the  Legislature  intended  to  be  distributed         1331* 
amongst  all  the  creditors.   In  that  case,  three  of  the  Judges 
commented  very  strongly  on  the  conduct  of  one  creditor 
thus  effecting  a  fraud  upon  the  others.  Mr.  Justice  Bayley 
observes:  "  It  is  a  part  of  the  policy  of  the  Insolvent 
Debtors'  Act,  that  the  property  of  the  debtor  should  be 
divided  rateably  among  his  creditors.     Now,  if  this  warrant 
of  attorney  were  to  stand  as  a  valid  security,  it  might 
operate  in  fraud  of  the  general  body  of  creditors,  by  en- 
abling the  present  plaintiff  to  take  from  them  a  large  por- 
tion of  the  future  effects  of  the  debtor,  which  the  Legisla- 
ture manifestly  intended  to  be  distributed  among  all  the 
creditors.     Now,  it  has  been  holden,  in  the  case  of  a  com- 
position deed,  that,  if  one  of  the  creditors,  before  executing 
the  deed,  obtain  from  the  insolvent  a  security  for  the  residue 
of  his  demand,  by  refusing  to  execute  until  such  security 
be  given,  that  security  is  void  in  law,  because  it  was  a 
fraud  upon  the  rest  of  the  creditors.     So  too,  by  the  ex- 
press provisions  of  the  bankrupt  laws,  any  security  given 
to  a  creditor  as  a  consideration  to  persuade  himto  sign  a 
certificate,  is  void  (a).   Now,  it  was  manifestly  the  intention 
of  the  Legislature  by  this  act  of  Parliament  to  secure  a 
portion  of  the  future  effects  of  the  debtors  for  the  benefit  of 
those  creditors  whose  names  are  inserted  in  the  schedule." 
This  is  a  clear  authority  to  shew  that  the  Court  would  not 
permit  the  other  creditors  to  be  defrauded  by  the  threat 
of  the  creditor  to  whom  the  warrant  of  attorney  was 
given,  although  the  circumstances  of  that  case  were  not  so 
strong  as  those  of  the  present.     The  question  is,  there- 
fore, whether  the  Court  will  not  carry  into  effect  the  same 
rule  with  respect  to  promissory  notes. 

Then,  as  to  the  delivery  up  of  these  notes  by  King.  As 
between  King  and  the  defendant,  it  being  a  fraud  on  the  cre- 
ditors, the  former  could  not  recover  them;  and  the  question 

(a)  Cochhott  v.  Bennet,  2  T.  It.      166;  Jackson  v.  Duchaire,  3  T.  R. 
763;  Jackson  v.  Lomas,  4  T.  R.      651;  teicestcr  v.  Rose,  4  East,  372. 
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1831.  is,  whether,  this  attorney  having  obtained  possession  of 
these  notes  under  such  aggravated  circumstances,  the  Court 
will  not  interfere,  and  make  him  deliver  them  up.  He  has 
treated  them  as  part  of  the  original  debt,  in  fraud  of  the  other 
creditors ;  and,  part  of  that  debt  being  for  business  done  as 
an  attorney,  I  should  hope  that  the  Court  will  interfere  to 
make  him  deliver  up  those  notes.  On  an  application  to  make 
an  attorney  pay  costs  under  43  Geo.  8,  c.  46,  the  Court 
said,  that  in  other  cases  they  had  no  jurisdiction;  but  that, 
in  the  case  of  an  attorney,  it  had  an  authority  to  make  him 
pay  them,  and  therefore  it  made  the  rule  absolute  for 
that  purpose.  We  might,  it  is  true,  have  a  remedy  in 
equity,  but,  before  we  could  obtain  it,  Mr.  King  might  pay 
away  all  these  notes  for  a  valuable  consideration. 

Then  again,  as  to  the  first  point,  whether  the  Court  will 
discharge  this  defendant  out  of  custody,  on  the  ground  of  his 
having  been  relieved  from  the  debt  under  the  Insolvent  Act. 
The  case  in  Dowling  &  Ryland  I  do  not  dispute.  The 
plaintiff  in  this  case  may,  perhaps,  have  a  good  cause  of 
action  on  this  note  against  the  present  defendant;  and,  if  it 
appears  that  he  took  the  note  without  knowledge,  he  may 
recover.  But,  whatever  may  be  the  defence  at  the  trial, 
this  being  a  note  given  for  a  debt  inserted  in  the  schedule, 
from  which  debt  the  defendant  has  been  discharged  under 
the  act,  he  is  now  "  imprisoned  by  reason"  of  that  debt,  and 
consequently  entitled  to  have  the  bail  bond  delivered  up. 
In  the  case  of  Wilson  and  another  v.  Kemp  (a),  it  was  holden 
that  there  was  no  distinction  between  the  bond  fide  holder 
and  the  original  party,  as  to  the  discharge  of  the  defend- 
ant. The  language  of  the  statute  54  Geo.  3,  c.  28,  under 
which  the  application  was  there  made,  is  somewhat  differ- 
ent from  that  of  the  7  Geo.  4,  c.  57.  The  words  of  the 
former  statute  are  "  by  reason  of  any  debt  contracted,  in- 
curred, occasioned."    I  quote  this  case  to  shew,  first,  that 

(a)  3M.&S.  595. 
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the  Court  will  put  a  liberal  construction  on  the  statute,  in  1S31* 
favour  of  liberty;  and  secondly,  that  it  is  not  necessary,  that 
the  debt  for  which  he  has  been  arrested  should  be  the  same 
as  that  from  which  he  was  discharged  under  the  Insolvent 
Act;  but  merely  that  it  should  be  a  debt  by  reason  of  the 
one  from  which  he  was  so  discharged.  The  language  of 
Lord  EUenborough  is  this :  "  The  word  '  occasioned'  is  of 
very  large  import,  including  both  the  consideration  and 
the  promise.  We  think,  therefore,  in  furtherance  of  the 
clear  object  of  the  act  of  Parliament,  the  defendant  should 
not  be  held  to  bail  on  this  promise,  although  it  may  be  the 
foundation  of  an  action."  I  submit  that  there  is  no  differ- 
ence between  the  words  "  by  reason  of  any  debt,"  and 
"  occasioned  by  any  debt."  The  object  of  the  Legislature 
was,  that  a  party  should  not  be  imprisoned  on  account  of  a 
debt  from  which  he  had  been  discharged. 

Patteson,  J. — You  are  driven  to  argue  that  the  debt 
is  virtually  stated  in  the  schedule.  But  the  bill  is  not 
stated  in  the  schedule. 

Kelly. — It  could  not  be,  because  it  was  not  in  existence. 
The  ground  on  which  I  put  the  case  is  this — that,  if  the 
party  is  arrested  here,  he  is  arrested  "  by  reason  of  a  debt" 
from  which  he  was  discharged.  It  is  no  discharge  of  this 
debt,  if  the  plaintiff  be  a  bond  fide  holder  without  know- 
ledge. But,  though  it  is  no  defence  at  the  trial,  yet  the 
Court  has  always,  under  such  circumstances,  discharged  a 
defendant  out  of  custody.  I  have  not  produced  a  case; 
but  it  is  the  constant  practice  of  the  Court. 

•    Patteson,  J. — But  that  is  where  the  bill  has  been 
scheduled* 

Kelly. — The  ground  of  your  Lordship's  difficulty  ap- 
pears to  be,  that  this  is  not  a  debt  from  which  the  defend- 
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1831.  ant  has  been  discharged  by  the  Insolvent  Debtors'  Act* 
That  may  be.  But  it  is  enough  for  me  to  shew  that  he 
was  discharged  from  the  debt  which  gave  rise  to  this 
debt.  It  seems  to  me  exactly  the  case  of  a  doubtful  ques- 
tion, as  to  whether  the  holder  of  a  bill  of  exchange  had 
notice.  In  the  case  of  Sammon  v.  Miller  (a) ,  the  marginal 
note  is  this: — "  In  January,  1819,  A.  had  been  discharged 
under  the  Insolvent  Debtors'  Act,  53  Geo.  3,  c.  102 ;  in  the 
schedule,  B.  was  described  to  be  a  creditor  in  respect  of 
2000/.,  51.  per  cent.  Navy  Bank  Annuities,  lent  by  B.  to  the 
defendant;  and  to  secure  the  replacing  of  the  stock  on 
the  9th  of  October,  1820,  and  the  payment  of  the  divi- 
dends in  the  mean  time,  B.  held  A.'a  bond,  and  a  warrant 
of  attorney  upon  which  judgment  had  been  entered  up; 
B.  afterwards  held  A.  to  bail  upon  the  judgment;  holden, 
that  A.  was  entitled  to  be  discharged  on  filing  common 
bail,  under  the  29th  section  of  the  53  Geo.  3,  c.  102,  which 
enacts,  '  That  no  prisoner  who  shall  have  obtained  his 
discharge  shall  be  imprisoned  by  reason  of  any  judgment 
or  decree  obtained  for  payment  of  money,  or  for  any  debt 
incurred,  and  with  respect  to  which  such  discharge  shall 
have  been  obtained.'  There  is  also  the  case  of  Gordon 
v.  Wood(b)f  which  took  place  in  Hi  lory  Term  of  last  year. 
There,  a  person  moved  that  a  bail-bond  might  be  deliver- 
ed up  to  be  cancelled,  on  the  ground  of  his  having  been 
discharged  under  the  Insolvent  Debtors'  Act  from  the 
debt  for  which  he  had  been  arrested.  In  answer  to  the 
application,  the  plaintiff  made  an  affidavit  that  he  was  un- 
acquainted with  the  fact.  The  Court  said  that  would  be 
a  proper  question  at  the  trial:  it  would  be  a  defence  if 
he  had  notice;  but  that,  this  being  a  matter  which  was  in 
fact  the  question  to  be  tried  in  the  cause,  they  would  make 
the  rule  absolute  for  giving  up  the  bail  bond  to  be  cancel- 
led.    On  the  authority  of  these  cases,  and  the  language  of 

(a)  2  B.  &  C.  770.  (6)  Not  reported. 
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the  act  of  Parliament,  I  submit  that  the  bail  bond  in  this         1831. 
case  ought  to  be  delivered  up  to  be  cancelled,  on  filing 
common  bail. 

Cur.  adv.  vult. 

Patte80n,  J.,  having  stated  the  facts  of  the  case — It  is 
quite  clear  that  these  notes  could  not  have  been  inserted 
in  the  schedule,  because  at  the  time  of  their  making  the 
schedule  was  given  in  by  the  defendant.  But,  the  consi- 
deration for  these  notes  was  inserted  in  the  schedule,  name- 
ly, the  debt  consisting  of  work  and  labour  and  money  lent. 
It  is  quite  clear  that  these  notes  would  be  void  in  the 
hands  of  King.  They  would  also  be  void  in  the  hands  of 
those  who  took  them  with  knowledge.  But  it  is  said, 
that  the  present  plaintiff  is  an  innocent  holder.  The  ques- 
tion, whether  the  plaintiff  has  a  right  to  recover,  is  a  ques- 
tion for  the  Jury.  It  depends  upon  the  fact  whether  or 
not  he  is  an  innocent  bond  fide  indorsee?  But,  the  act  of 
Parliament  says,  "  that  no  person  who  shall  have  become 
entitled  to  the  benefit  of  this  act  shall  at  any  time  hereaf- 
ter be  imprisoned  by  reason  of  any  debt  or  sum  of  money 
or  costs,  with  respect  to  which  such  person  shall  have  be- 
come so  entitled."  Now,  in  order  to  see  in  respect  of  what 
debts  the  defendant  would  be  entitled  to  his  discharge, 
we  must  have  recourse  to  section  46.  By  that  section,  he 
is  entitled  to  his  discharge  "  as  to  the  several  debts  or 
sums  of  money  due,  or  claimed  to  be  due,  at  the  time  of 
filing  such  prisoner's  petition,  from  such  prisoner  to  the 
several  persons  named  in  his  or  her  schedule  as  creditors, 
or  claiming  to  be  creditors,  for  the  same  respectively."  It 
is  quite  clear,  therefore,  that  this  defendant  was  entitled  to 
the  benefit  of  this  act,  with  respect  to  the  debt  in  consi- 
deration of  which  the  present  notes  were  given.  He  must, 
therefore,  be  said  to  have  been  arrested  by  reason  of  a 
debt  in  respect  of  which  he  was  entitled  to  his  discharge 
under  the  Insolvent  Act.     On  the  authority,  therefore,  of 
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1831.  the  case  stated  by  Mr.  Kelly,  and  as  the  debt  in  respect 
of  which  the  note  was  given  was  one  upon  which  the  de- 
fendant was  entitled  to  his  discharge  under  the  Insolvent 
Act,  I  think  that  this  is  such  a  case  as  calls  on  me  to 
direct  the  bail  bond  to  be  delivered  up  to  be  cancelled, 
on  filing  common  bail.  That  does  not  prevent  the  plain- 
tiff from  recovering,  if  he  goes  before  a  Jury. 

With  respect  to  the  other  part  of  the  application,  which 
requires  that  King  shall  deliver  up  the  promissory  notes 
still  in  his  possession,  it  is  said,  that  Mr.  King  may  indorse 
them  over  to  bond  fide  holders,  and  thus  render  the  defen- 
dant liable  upon  them,  and  that  this  might  be  done  pending 
an  application  to  a  Court  of  equity ;  and  it  is  also  said,  that 
King  is  an  attorney  of  the  Court,  and  that,  therefore,  we  can 
interfere,  though,  if  he  were  not,  we  should  have  no  juris- 
diction so  to  do.  This  is  not,  however,  like  the  case  of  a 
warrant  of  attorney.  But  the  mere  question  here  is,  whe- 
ther the  circumstance  of  King  being  an  attorney,  author- 
izes us  to  interfere?  If  this  had  been  done  in  his  capacity 
,  of  attorney,  we  could  have  interfered;  but  it  was  not 
done  in  his  capacity  of  attorney,  but  as  a  creditor.  I  feel, 
therefore,  that  I  am  bound  to  discharge  the  latter  part 
of  the  rule,  as  to  giving  up  the  notes.  As  they  were 
taken  at  a  time  when  Masters  was  in  custody,  on  the 
ground  of  his  discharge  not  being  opposed,  that  part  of 
the  rule  requiring  the  bail  bond  to  be  delivered  up  to  be 
cancelled  must  be  made  absolute,  though  without  costs,  as 
it  does  not  appear  that  the  plaintiff  had  any  knowledge  of 
the  circumstances  under  which  the  note  which  he  holds 
was  obtained. 

Rule  absolute,  without  costs,  for  the  delivering 
up  of  the  bail  bond  to  be  cancelled ;  and  dis- 
charged for  delivering  up  the  notes  by  King. 
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1831. 

Brown  t\  Wright.  June  nth. 

JOARSTOJV  shewed  cause  why  all  proceedings  should  Where  a  defen- 

.  .  .  dant  Pleads 

not  be  stayed  until  the  plaintiff  had  given  security  for  after  it  has  come 
costs.       The  application  was  made    on  two  grounds —  ledge  that  toe 
first,  that  the  plaintiff  was  residing  abroad,  in  America;  Jjjjj^'lf 
and  secondly,  that  the  attorney  bringing  the  action  had  Court  will  not 
no  proper  authority  for  that  purpose  from  the  plaintiff,  to  give  security1 
It  was  an  action  of  trespass  for  entering  the  plaintiff's  house    or  co,ti# 
and  injuring  his  goods.     The  defendant  had  pleaded. 
With  respect  to  the  first  ground,  the  defendant's  attor- 
ney did  not  deny  that  he  knew  the  plaintiff  was  abroad 
at  the  time  he  pleaded ;  and  it  was  sworn  by  the  plain- 
tiff's attorney,  that  he  must  have  been  acquainted  with 
the  fact,  for  he  had  come  to  the  office,  and  obtained  the 
information  that  the  plaintiff  was  in  America.     It  must 
therefore  be  taken,  that  the   defendant  knew  the  fact. 
Now,  in  Duncan  v.  Stint  (a),  in  which  a  similar  applica- 
tion had  been  made,  the  Court  said,  "  that,  when  a  cause 
is  pending,  a  party,  if  he  means  to  apply  for  security  for 
costs,  must  take  no  step  after  he  knows  the  plaintiff  is 
out  of  England;  for  a  defendant  ought  not  to  wait  until  ex- 
pense has  been  necessarily  incurred,  which  must  frequent- 
ly be  the  case,  particularly  in  actions  of  trespass  and  reple- 
vin." The  first  ground,  therefore,  failed  entirely.  Then,  as 
to  the  second,  namely,  that  the  attorney  bringing  the  action 
had  not  sufficient  authority  for  that  purpose,  the  attorney 
had  received  instructions  from  the  plaintiff's  wife.    The 
plaintiff  being  absent  from  this  country,  his  wife  was  not 
to  be  left  defenceless,  but  the  authority  of  the  wife  was 
sufficient  against  the  consent  of  the  husband.    In  the  case 
of  Chambers  v.  Donaldson  (6),  a  feme  covert  living  apart 
from  her  husband,  under  sentence  of  separation,  with  ali- 

(a)  5  B.  &  Aid.  702.  (a)  9  East,  471. 
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'  having  brought  trespass  in  the  name  of  her  husband  a- 

DROWN 

o.  against  a  wrongdoer,  for  breaking  and  entering  her  house 

Wright 

and  taking  her  goods,  the  Court  refused,  on  the  applica- 
tion of  the  defendant,  to  stay  the  action,  though  sup- 
ported by  an  affidavit  of  the  husband  (who  had  not  re- 
leased the  action,  nor  applied  to  be  indemnified  against 
the  risk  of  costs),  that  the  action  was  brought  without  his 
authority.  Now  here,  there  was  no  pretence  for  saying 
that  the  action  was  brought  against  the  consent  of  the 
husband,  or  that  he  would  repudiate  the  authority  of  the 
attorney.  But,  the  warrant  of  attorney,  Mr.  Tidd  (a) 
laid  it  down,  might  be  filed  at  any  time  before  final  judg- 
ment. So  that,  at  present,  there  did  not  appear  any  rea- 
son for  the  application  on  the  latter  ground.  On  both 
points  he  submitted  that  the  rule  must  be  discharged. 

Cresswell,  in  support  of  the  rule,  contended  that  this 
was  the  common  case  of  a  defendant  applying  for  security 
for  costs,  where  the  plaintiff  was  out  of  the  country;  and 
the  facts  of  the  case  of  Duncan  v.  Stint  were  different. 

Patteson,  J. — On  the  authority  of  Duncan  v.  Stint, 
where  the  Court  laid  it  down  "  that,  when  a  cause  is 
pending,  a  party,  if  he  means  to  apply  for  security  for 
costs,  must  take  no  step  after  he  knows  that  the  plaintiff 
is  out  of  England;  for,  a  defendant  ought  not  to  wait  until 
expense  has  been  necessarily  incurred,  which  must  fre- 
quently be  the  case,  particularly  in  actions  of  trespass  and 
replevin."  I  think  you  are  too  late  in  your  application. 
The  rule  must  therefore  be  discharged. 

Rule  discharged  (6). 

(a)  1  Tidd's  Pr.  95, 9th.  ed. 
(6)  See  I  Re*.  Gen.  H.  T.  2  W.  4,  r.  98,  post. 
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Executors,  V.  — — —  June  \3th. 

ADDISON  shewed  cause  against  a  rule  obtained  by  Where  the  affi- 
White,  for  setting  aside  proceedings  for  irregularity,  on  and  writ  gtated 
the  ground  that  the  declaration  did  not  correspond  with  ^J  t^Wn- 
the  affidavit  and  writ,  the  latter  describing  the  plaintiffs  tifi"execu- 
as  "  executors  of  &c,  and  the  declaration  being  general,  not  "is  execu- 
in  their  own  right.     He  contended,  that,  though  the  pro-  {h^decUmtion 
cess  and  affidavit  stated  that  the  plaintiffs  were  executors,  **ted  lt*°  *? 

*    a  due  to  them  in 

yet,  as  they  did  not  state  that  the  plaintiffs  sued  "  as  execu-  their  own  right: 
tors"  the  declaration  was  correct,  it  being  general  and  not  fiance"'  n° 
stating  the  cause  of  action  to  have  accrued  to  them  "  as 
executors."  This  was  no  variance ;  and  he  cited  the  case 
of  HenshaU  v.  Roberts  (a)  where  error  was  brought  for 
misjoinder  of  counts,  the  first  count  shewing  a  cause  of 
action  which  accrued  to  the  testator  in  his  lifetime,  and 
the  last  stating  a  promise  to  the  plaintiff  "  executor,"  not 
"  as  executor,"  and  it  was  held,  that  there  was  a  misjoin- 
der, for  executor  without  the  word  "as"  was  merely  de- 
scription, and  would  not  prevent  the  plaintiff  proving  a 
cause  of  action  which  accrued  to  him  in  his  own  right  (b); 
and  therefore  he  contended,  that,  in  this  case,  the  words 
"executors  of"  &c,  in  the  affidavit  and  writ,  were  only 
description,  and  did  not  necessarily  import  that  the  cause 
of  action  accrued  to  them  in  their  representative  character. 

White,  in  support  of  the  rule,  submitted  that  it  was 
never  usual  to  state  in  the  writ,  that  the  plaintiffs  sued 
"  as  executors,"  and  it  had  been  always  thought  sufficient 
to  state  them  to  be  "  executors  of,"  to  shew  that  they  were 
suing  in  their  representative  character  (e) :  and  he  cited 

(a)  5  East,  150.  to  answer  the  plaintiff  "  as  execu- 

(6)  See  1  Tidd,  Prac.  328,  9th      tor"  &c.    See  Impey,  C.  P.  91. 

ed. ;  1  Archb.  K.  B.  Prac.  34.  7th  ed.    Tidd's  Forms,  c.  S,  s.  36, 

-  (c)  But,  from  the  forma  in  the      9th  ed. 
books,  the  ac  ctiam  appears  to  be 
VOL.  I,  H 
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Tiddy  450,  9th  ed.  where  the  rule  is  laid  down  in  general 
terms,  that,  though,  where  the  process  is  general,  the  de- 
claration may  be  particular,  as  well  in  bailable  as  in  ser- 
viceable process,  yet  that,  where  the  process  is  particular, 
as  by  executors  or  assignees,  as  such,  the  declaration  must 
correspond  with  it,  or  it  will  be  a  variance. 

Patteson,  J. — I  am  not  aware,  that  the  rule  has  been 
ever  carried  to  the  extent  Mr.  Addison  contends  for,  but 
I  see  no  reason  why  it  should  not.  The  proceedings  are 
therefore  .regular,  and  the  rule  must  be  discharged,  but 
without  costs,  as  the  point  is  new. 

Rule  discharged,  without  costs  (a). 


(a)  There  are  numerous  cases 
in  the  books  upon  the  effect  of  a 
variance  between  the  process  and 
declaration  in  the  description  of 
the  parties  suing.  The  result  of 
them  appears  to  be — 1st,  That 
all  process  is  considered  general, 
unless  it  is  stated  in  the  writ  that 
the  plaintiff  sues  "as  executor," 
&c,  and  does  not  merely  describe 
himself  "  executor."  The  above 
reported  case  is  an  authority  upon 
this  point ;  and  from  the  notes  to 
Rogers  v.  Jenkins,  1  Bos.  &  Pull. 
.383,  it  appears  to  have  been  al- 
ways so  considered.  In  Lloyd,  qui 
tarn,  v.  Williams,  2  Sir  W.  Bl.  722, 
it  is  said  that  Yates,  J.,  in  Canning 
v.  Davis,  4  Burr.  2417,  made  this 
distinction,  "  that,  though  a  plain- 
tiff style  himself  executor,  or  give 
himself  any  other  superfluous  de- 
scription in  the  process,  it  will  not 
hurt."  The  title  of  executor  or 
administrator  was  considered  in  9 
Hen.  5,  c.  3,  as  a  superfluous  ad- 
dition by  those  who  thought  the 


writ  was  good,  for  they  compared 
it  to  the  addition  of  Carpen- 
ter, &c. 

2nd,  That,  upon  general  pro- 
cess, the  plaintiff  may  declare,  in 
a  particular  character,  as  qui  tarn, 
or  in  auter  droit,  &c.  (Harvey  v. 
Sparing,  Imp.  C.  B.  233, 1  Bos.  & 
Pul.  383;  Weavers*  Company  v. 
Forrest,  2  Str.  1232 ;  Ashworth  v. 
Ryall,  1  Barn.  &  Aid.  19).  And 
this  last  case  overruled  a  dictum  in 
Turing  v.  Jones,  5  T.  R.  402,  and 
other  cases  to  the  contrary.  There- 
fore, in  the  King's  Bench,  the  vari- 
ance is  no  ground  either  for  setting 
aside  proceedings,  or  discharging 
bail ;  but,  though  in  the  Common 
Pleas,  the  proceedings  will  not  be 
set  aside  (3  Wils.  61, 2  Sir  W.  Bl. 
722),  yet  the  bail  are  discharged. 
Lloyd  v.  Williams,  3  Wils.  61. 

3rd,  If  the  writ  is  special,  to  an- 
swer the  plaintiff  "  as  executor," 
&c,  the  declaration  must  corre- 
spond with  it.  Both  in  K.  B.  and  C. 
P.  it  will  be  a  ground,  not  only  for 
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discharging  bail,  but  for  setting  spect  to  defendants;  and  it  has  \$3\. 
aside  proceedings.  (Douglas  and  been  decided  that  a  defendant 
others  v.  Irhtm,  8  T.  R.  416,  2  may  be  declared  against  "as  ad- 
Strange,  1232,  4  Burr.  2417;  &>-  ministrator,"  though  the  process 
gers  v.  Jenkins,  1  Bos.  &  Pull.  383 >  describes  him  generally.  Watson 
Mttrrdl  v.  Sowett,  MS.  Archb.  v.  PUling,  3  Brod.  &  B.  446;  6 
K.  B.  68,  2nd  ed.)  Moore,  66,  S.  C. 
The  same  rules  hold  with  re- 


ADAMS  V.  DrUMMOND.  June  13M. 

(Before  the  Jour  Judges). 

JljLUTCHINSON  shewed  cause  against  a  rule  obtained  Where  an  order 
by  &  Hughes,  on  a  previous  day,  to  set  aside  an  interlocu-  anVan^orde™ 
tory  judgment  for  irregularity,  in  being  signed  too  soon.  [or  uTLt0  ^^ 
Before  the  time  for  pleading  had  expired,  a  summons  for  tained,  the  time 
time  to  plead,  and  another  summons  for  particulars  of  runf although 
plaintiff's  demand,  were  taken  out  by  the  plaintiff's  attor-  ~  1gJ^™ 
ney.     At  the  end  of  the  printed  form  of  the  summons  for  lewitisexpreM- 

_.  ed  in  the  order 

time,  the  Judges  clerk  added  the  words  "  after  delivery  for  time  to  plead, 
of  particulars."  These  words  were  scratched  out;  and  it  ^gin'to  nmtiii 
was  sworn  by  the  plaintiff's  attorney,  in  answer  to  the  rule,  a?crtied£!l*ry 
that  he  erased  them  because  be  would  not  consent  to  an 
order  for  a  week's  time  after  delivery  of  particulars.  But, 
on  the  back  of  the  summons  there  were  the  words — "  Take 
a  week,  on  the  usual  terms;"  and  on  the  back  of  the  sum- 
mons for  particulars — "  Take  an  order."  The  orders  were 
accordingly  drawn  up  in  the  usual  form.  The  order  for 
time  was  dated  May  24th ;  the  order  for  particulars,  May 
25th;  particulars  delivered,  May  28th;  judgment  signed, 
June  1st.  The  order  had  been  drawn  up  contrary  to  the 
terms  of  the  plaintiff's  consent.  The  words  "  after  the  de- 
livery of  particulars"  expressly  appeared  to  have  been 
struck  out  of  the  form  of  the  summons;  and  when  orders 
for  time  dnd  particulars  were  given  together,  the  order  for 
particulars  bad  no  effect  on  the  order  for  time. 
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S.  Hughes,  in  support  of  the  rule, — The  orders  were 
drawn  up  in  the  usual  form;  and,  in  the  order  for  particu- 
lars, it  was  expressly  stated,  that,  in  the  mean  time,  all  pro- 
ceedings should  be  stayed.  He  referred  to  1  TidcTs  Prac. 
p.  598, 9th  ed.,  where  it  is  laid  down,  that,  "after  a  delivery 
of  a  bill  of  particulars,  the  defendant  in  the  King's  Bench 
has  the  same  time  to  plead  as  he  had  when  the  summons 
for  it  was  returnable;"  and  no  distinction  is  taken  where 
the  summons  and  order  for  time  to  plead  state  that  it  is  to 
be  after  delivery  of  particulars,  or  without  these  words,  as 
is  most  frequently  the  case.  If  the  order  for  particulars 
were  drawn  up  improperly,  and  contrary  to  the  consent 
given  by  the  plaintiff's  attorney,  he  ought,  when  he  was 
served  with  the  order,  to  have  returned  it,  or  got  it  dis- 
charged. 


Lord  Tenterden,  C.  J. — The  order  for  time  ought  to 
have  stated,  on  the  face  of  it,  that  it  was  to  be  "  after  de- 
livery of  particulars."  I  have  frequently  put  in  these  words 
with  my  own  hand. 

Parke,  J.— I  have  great  doubt  on  this  point. 

Rule  discharged  (<*). 


(a)  The  practice  of  requiring 
particulars  of  demand  is  of  modern 
origin.  Per  Bayley,  J.,  Somen  v. 
King,  6  D.  &  R.  125.  Indeed,  no 
trace  of  it  can  be  found  in  Cromp- 
ton  &  Richardson,  and  the  earlier 
books  of  practice. 

The  above  case  must  be  consi- 
dered as  laying  down  a  new  rule 
on  this  subject,  or  at  least  modify- 
ing and  explaining  the  rule  which 
is  laid  down  in  the  books  of  prac- 
tice; and  therefore,  where  an  or- 
der for  time  is  obtained,  and,  more 


especially,  where  summonses  for 
time  and  for  particulars  are  taken 
out  together,  care  should  be  used 
to  express,  in  the  order  for  time, 
that  the  time  obtained,  whether  by 
consent  or  othefwise,  is  to  be  "  af- 
ter delivery  of  particulars,"  or  else 
the  time  for  pleading  will  be  con- 
sidered as  running  on,  and  will  ex- 
pire at  the  end  of  the  time  grant- 
ed, if  the  particulars  have  been  de- 
livered within  that  time;  for,  it  is 
conceived  that  the  rule  mufit  be 
taken  with  that  qualification,  and 
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that  the  plaintiff  would  not  be  at 
liberty  to  sign  judgment  until  he 
has  complied  with  the  order,  by 
delivering  particulars.  This  was 
laid  down  in  Hifferman  v.  Langelle, 
2B.&P.365;  and  it  was  there 
decided,  that,  though  a  plaintiff 
cannot  sign  judgment  until  an  or- 
der for  a  particular  has  been  com- 
plied with,  yet  he  may  do  so  after 
haying  delivered  the  particular, 
provided  the  time  for  pleading  be 
then  elapsed.  Judgment  cannot, 
however,  be  signed  till  twenty-four 
hours  have  expired  after  the  de- 
livery of  the  particular,  though 
the  time  for  pleading  is  out,  and 
a  demand  of  plea  made  twenty- 
four  hours  before  judgment  sign- 
ed. Ramsay  v.  Lord  Reay,  2  N. 
R.  361.  The  same  rule  was  ad- 
hered to  in  Decker  v.  Thompson, 
3B.  &  P.  319;  where  it  was  held, 
that,  if  defendant  get  an  order  for 
security  for  costs,  though  the  plain- 
tiff gives  it  immediately,  still,  he 
must  wait  till  the  opening  of  the 
office  on  the  next  day,  before  he 
can  sign  judgment.  The  effect 
of  an  order  for  particulars  is  dif- 
ferent in  the  Kings  Bench  from 
what  it  is  in  the  Common  Pleas. 
In  the  latter  Court  it  was  held,  in 
Hifferman  v.  Langelle,  2  B.  &  P. 
363,  that  an  order  for  a  bill  of 
particulars  does  not  suspend  the 
time  for  pleading;  and  therefore, 
where  a  declaration  was  delivered 
dc  bene  esse,  indorsed  to  plead  in 
— -  days,  the  Court  said  that  the 
indorsement  amounted  to  a  notice 
to  plead  according  to  the  rules  of 
Court,™'*,  in  four  days;  add,  as 
the  declaration  was  delivered  on 
the  1 7th,  and  the  order  for  parti- 


culars, which  was  obtained  on  the 
19th,  was  complied  with  on  the 
20th,  a  judgment  signed  on  the 
21st,  for  want  of  a  plea,  was  holden 
to  be  regular.  In  Mowbray  v. 
Schuberth,  13  East,  508,  it  was  ex- 
pressly decided  by  the  Court  of 
King's  Bench,  on  reference  to  the 
Master,  that  the  defendant  has  the 
same  time  to  plead  after  the  de- 
livery of  particulars,  as  he  had 
when  the  summons  for  it  was  re- 
turnable. It  should  seem,  how- 
ever, that  this  case  was  rather 
broken  in  upon  by  Hughes  v.  WaU 
den,  5B.  &  C.  771,  where  Abbott, 
C.  J.,  says — '•  When  a  defendant 
obtains  a  rule  which  stays  the 
plaintiff's  proceedings,  he  is  not 
entitled  (as  contended  for)  to  the 
same  time  for  the  purpose  of  tak- 
ing the  next  step,  as  he  had  when 
he  obtained  a  rule.  But  I  think 
that  a  defendant  in  such  a  case 
should  have  a  reasonable  time  al- 
lowed him,  for  the  purpose  of  tak- 
ing his  next  proceeding."  In  Glo- 
ver v.  Wutmore,  5  B.  &  C.  769, 
where  a  summons  for  better  par- 
ticulars was  obtained  by  the  de- 
fendant four  days  before  the  time 
for  pleading  had  expired,  but  the 
plaintiff '8  attorney  did  not  attend 
till  the  third  summons,  when  the 
order  was  refused,  and  immediate- 
ly afterwards  signed  judgment 
(the  time  for  pleading  being  ex- 
pired), the  Court  set  aside  the 
judgment,  as  having  been  signed 
too  soon;  for,  that  the  principal 
delay  was  created  by  the  plaintiff, 
1*/,  in  not  delivering  any  particu- 
lar until  the  2nd  of  May,  although 
the  order  for  it  was  obtained 
on  the  21st  of  April;  and,  2ndly, 
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in  not  attending  the  first  or  se- 
cond summons  for  better  particu- 
lars. From  all  these  cases,  it 
should  seem  that  the  Court  exer- 
cises a  discretion  according  to  the 
circumstances  of  the  case.  In  the 
case  of  Adams  v.  Drummond,  above 
reported,  there  certainly  was  ample 
time  for  the  defendant  to  have 
pleaded  between  the  28th  May, 
when  the  particulars  were  deli- 
vered, and  the  1st  of  June,  when 
judgment  was  signed;  and  this, 
coupled  with  the  absence  of  the 
words  "  after  delivery  of  particu- 
lars," in  the  order,  they  appearing 
expressly  to  have  been  erased  from 
the  summons,  induced  the  Court 
not  to  set  aside  the  judgment ;  for, 


it  is  conceived,  that  the  fact  which 
the  plaintiff's  attorney  stated  in 
his  affidavit,  that  he  only  consent- 
ed to  give  a  week's  time  from  the 
28th,  without  reference  to  the  or- 
der for  particulars,  could  not  pro- 
perly be  taken  notice  of  by  the 

Court.  In  Joddreh. ,  4  Taunt. 

253,  the  Court  held  that  they  must 
look  to  the  order,  and  that  it  should 
be  always  properly  drawn  up  and 
served;  and  the  Court  would  take 
no  notice  of  a  summons  with  a  con- 
sent indorsed  on  it,  to  give  relief 
to  the  plaintiff,  though  the  defend- 
ant had  proceeded  in  direct  breach 
of  good  faith.  See  1  Reg.  Gen. 
H.  T.  2  W.  4,  r.  47,  post. 


REGULiE  GENERALES  (a). 


PRACTICE. 

Bail  may  be  put  It  IS  ORDERED,  That  a  defendant  may  justify  bail 

the^me'time**  at  ^e  8ame  ^me  at  which  they  are  put  in,  upon  giving  four 

days'  notice  for  that  purpose,  before  eleven  o'clock  in  the 
morning,  and  exclusive  of  Sunday.  That,  if  the  plaintiff 
is  desirous  of  time  to  inquire  after  the  bail,  and  shall  give 
one  day's  notice  thereof  as  aforesaid  to  the  defendant,  his 
attorney,  or  agent,  as  the  case  may  be,  before  the  time  ap- 
pointed for  justification,  stating  therein  what  further  time 
is  required,  such  time  not  to  exceed  three  days  in  the  case 
of  town  bail,  and  six  days  in  the  case  of  country  bail,  then 


after  four  days' 
notice. 

Time  to  inquire, 
how  obtained. 


(a)  For  the  alterations  effected 
by  these  rules  in  the  Practice  of 
the  King's  Bench,  Common  Pleas, 


and  Exchequer,  Vide  Jervis's  Rules 
&  Orders,  pp.  30—50;  and  Cbit- 
ty's  Practice,  p.  333. 
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(unless  the  Court  or  a  Judge  shall  otherwise  order)  the         1831. 
time  for  putting  in  and  justifying  bail  shall  be  postponed  T 

accordingly,  and  all  proceedings  shall  be  stayed  in  the 
mean  time. 

2.  And  it  is  further  ordered,  That  every  notice  of  bail  Form  of  the  no- 
shall,  in  addition  to  the  descriptions  of  the  bail,  mention  Uce  of  baiL 
the  street  or  place,  and  number  (if  any),  where  each  of  the 

bail  resides,  and  all  the  streets  or  places,  and  numbers  (if 
any),  in  which  each  of  them  has  been  resident  at  any  time 
within  the  last  six  months,  and  whether  he  is  a  house- 
keeper or  freeholder. 

3.  And  it  is  further  ordered,  That,  if  the  notice  of  bail  if  an  affidavit 
shall  be  accompanied  by  an  affidavit  of  each  of  the  bail,  ac-  a^^y^he 
cording  to  the  form  hereto  subjoined  (a),  and  if  the  plaintiff  "^^  ^JJJjJ 
afterwards  except  to  such  bail,  he  shall,  if  such  bail  are  are  to  be  paid 
allowed,  pay  the  costs  of  justification;  and,  if  such  bail  are  bail  justify!  and 
rejected,  the  defendant  shall  pay  the  costs  of  opposition,  fi^^^jf 
unless  the  Court  or  a  Judge  thereof  shall  otherwise  or- 
der. 

4.  And  it  is  further  ordered,  That,  if  the  plaintiff  shall  Ifoneday'tno- 
not  give  one  day's  notice  of  exception  to  the  bail  by  whom  „ot  gira^bali 
such  affidavit  shall  have  been  made,  the  recognizance  of  coraPlete- 
such  bail  may  be  taken  out  of  Court  without  other  justi- 
fication than  such  affidavit 

5.  And  it  is  further  ordered,  That  the  bail  of  whom  no-  Bail  not  to  be 
tice  shall  be  given,  shall  not  be  changed  without  leave  of  leave. 

the  Court  or  a  Judge. 

6.  And  it  is  further  ordered,  That,  with  every  decla-  Particulars  of 
ration,  if  delivered,  or  with  the  notice  of  declaration,  if  indebitatus 
filed,  containing  counts  in  indebitatus  assumpsit  >  or  debt  ^Sre^irhh 
on  simple  contract,  the  plaintiff  shall  deliver  full  particu-  declaration. 
lars  of  his  demand  under  those  counts,  where  such  par- 
ticulars can  be  comprised  within  three  folios;  and,  where 

the  same  cannot  be  comprised  within  three  folios,  he 
shall  deliver  such  a  statement  of  the  nature  of  his  claim, 

(a)  Post,  p.  106. 


104*  REGUTJE  GENERATES, 

1831.        and  the  amount  of  the  sum  or  balance  which  he  claims  to 
x  be  due,  as  may  be  comprised  within  that  number  of  folios. 

And,  to  secure  the  delivery  of  particulars  in  all  such  cases, 
it  is  further  ordered,  That,  if  any  declaration  or  notice 
shall  be  delivered  without  such  particulars,  or  such  state- 
ment as  aforesaid,  and  a  Judge  shall  afterwards  order  a 
delivery  of  particulars,  the  plaintiff  shall  not  be  allowed 
any  costs  in  respect  of  any  summons  for  the  purpose  of  ob- 
taining such  order,  or  of  the  particulars  he  may  afterwards 
Which,  together  deliver.    And  that  a  copy  of  the  particulars  of  the  de- 
set-off,  to  be  an-  mand,  and  also  particulars  (if  any)  of  the  defendant's  set 
wrd? to  ** ""  off>  sha11  be  anne"d  by  the  plaintiff's  attorney  to  every 

record,  at  the  time  it  is  entered  with  the  Judge's  Marshal. 
No  imparlance  7.  And  it  is  further  ordered,  That,  upon  every  decla- 
ration is  deliver-  ration  delivered  or  filed  on  or  before  the  last  day  of  any 
^on?rd^efo™  term,  the  defendant,  whether  in  or  out  of  any  prison,  shall 
term.  be  compilable  to  plead  as  of  such  term,  without  being  en- 

titled to  any  imparlance.     - 
There  must  be        8.  And  it  is  further  ordered,  That  no  judgment  of  non- 

four  days'  de-  .  i. 

mandofdecia-  pros  shall  be  signed  for  want  of  a  declaration,  replication, 
non  mi?  or  °^er  subsequent  pleading,  until  four  days  next  after  a 

demand  thereof  shall  have  been  made  in  writing,  upon  the 
plaintiff,  his  attorney,  or  agent,  as  the  case  may  be. 
Only  two  sum-        9.  And  it  is  further  ordered,  That,  hereafter,  it  shall  not 

mouses  before  . 

an  order.  .be  necessary  to  issue  more  than  two  summonses  for  attend- 

ance before  a  Judge  upon  the  same  matter;  and  the  party 
taking  out  such  summonses  shall  be  entitled  to  an  order  on 
the  return  of  the  second  summons,  unless  cause  is  shewn 
to  the  contrary. 

No  declaration        10.  And  it  is  further  ordered,  That  no  declaration  de 

de  bene  esse,  till 

six  days  after  bene  esse  shall  be  delivered  until  the  expiration  of  six  days 
servicTof  pro-  ^rom  ^e  service  of  the  process,  in  the  case  of  process 
ces8a  which  is  not  bailable,  or  until  the  expiration  of  six  days 

from  the  time  of  the  arrest,  in  case  of  bailable  process; 

and  such  six  days  shall  be  reckoned  inclusive  of  the  day 

of  such  service  or  arrest. 
Ejectments  may       1 1  •  And  it  is  further  ordered,  That  declarations  in  eject- 


TRINITY  TERM,  1  WILL.  IV.  105 

merit  may  be  served  before  the  first  day  of  any  term,  and  be  served  before 
thereupon  the  plaintiff  shall  be  entitled  to  judgment  against  /«#  Term. 
the  casual  ejector,  in  like  manner  as  upon  declarations 
served  before  the  essoign,  or  first  general  return-day. 

12.  And  it  is  further  ordered,  That,  before  taxation  of  Notice  to  tax 
costs,  one  day's  notice  shall  be  given  to  the  opposite 

party. 

13.  And  it  is  further  ordered,  That  no  rule  to  shew  Rule  to  plead 
cause,  or  motion,  shall  be  required,  in  order  to  obtain  a  virion ■"»-" 
rule  to  plead  several  matters,  or  to  make  several  avowries  monSa 

or  cognizances;  but  that  such  rules  shall  be  drawn  up  up- 
on a  Judge's  order,  to  be  made  upon  a  summons,  accom- 
panied by  a  short  abstract  or  statement  of  the  intended 
pleas,  avowries,  or  cognizances.  Provided,  that  no  sum-  in  certain  ewe*, 
toons  or  order  shall  be  necessary  in  the  following  cases,  ™  J#  w  nece," 
that  is  to  say,  where  the  plea  of  non  assumpsit,  or  nil  de- 
bet, or  non  detinet,  with  or  without  a  plea  of  tender  as  to 
part,  a  plea  of  the  statute  of  limitations,  set-off,  bankrupt- 
cy of  the  defendant,  discharge  under  an  insolvent  act,  plene 
admimstravit,  plene  administravit  prater,  infancy,  and 
coverture,  or  any  two  or  more  of  such  pleas,  shall  be 
pleaded  together;  but,  in  all  such  cases,  a  rule  shall  be 
drawn  up  by  the  proper  officer,  upon  the  production  of 
the  engrossment  of  the  pleas,  or  a  draft  or  copy  thereof. 

14.  And  it  is  further  ordered,  that  these  rules  shall  take  Commencement 
effect  on  the  first  day  of  next  Michaelmas  Term,  except        ete     *** 
the  rule  as  to  the  service  of  declarations  in  ejectment,  which 

shall  take  effect  from  the  25th  day  of  October  next. 

Tenterden,  J.  Vaughan, 

N.  C.  Tindal,  J.  Parke, 

Lyndhurst,  W.  Bolland, 

J.  BAYLEY,  J.  B.  BOSANQUET, 

J.  A.  Park,  W.  E.  Taunton, 

J.  Littledale,  E.  H.  Alderson, 

S.  Gaselee,  J.  Patteson. 
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1831. 

FORM  OF  AFFIDAVIT  [OF  BAIL], 

In  the  (  ). 

Between  §c. 

Formoftheaffi-  A.  B.,  one  of  the  bail  for  the  above-named  defendant, 
cation  referred  maketh  oath  and  saith,  that  he  is  a  housekeeper  [or  free- 
to  ante,  p.  103.  h0|der>  as  (%e  case  ^^y  g^  residing  at  [describing  parti- 
cularly the  street  or  place,  and  number,  if  any]  ;  that  he 
is  possessed  of  property  to  the  amount  of  £  »  [the 
amount  required  by  the  practice  of  the  Courts]  over  and 
above  all  his  just  debts;  [if  bail  in  any  other  action,  add 
"  and  every  other  sum  for  which  he  is  now  bail;"]  that  he 
is  not  bail  for  any  defendant  except  in  this  action,  [or  if 
bail  in  any  other  action  or  actions,  add,  "  except  for  C. 
D.,  at  the  suit  of  E.  F.,  in  the  Court  of  ,  in  the  sum 

of  £  ;  for  G.  H.,  at  the  suit  of/.  K.,  in  the  Court  of 

,  in  the  sum  of  £  ;'*  specifying  the  several  ac- 

tions, with  the  Courts  in  which  they  are  brought,  and  the 
sums  in  which  the  deponent  is  bail];  that  the  deponent's 
property,  to  the  amount  of  the  said  sum  of  £  ,  ["  and,** 
if  bail  in  any  other  action  or  actions,  "  of  all  other  sums  for 
which  he  is  now  bail  as  aforesaid/']  consists  of  [here  spe- 
cify the  nature  and  value  of  the  property  in  respect  of 
which  the  bail  proposes  to  justify,  as  follows: — "  stock  in 
trade,  in  his  business  of  ,  carried  on  by  him  at  , 

of  the  value  of  £  ;  of  good  book  debts  owing  to  him 

to  the  amount  of  £  ;  of  furniture  in  his  house  at  , 
of  the  value  of  £  ;  of  a  freehold  or  leasehold  farm,  of 

the  value  of  £  ,  situate  at  ,  occupied  by  ,  or 

of  a  dwelling-house  of  the  value  of  £  ,  situate  at  , 
occupied  by  ,"  or  of  other  property,  particularizing 

each  description  of  property,  with  the  value  thereof];  and 
that  the  deponent  hath,  for  the  last  six  months,  resided  at 
,  [describing  the  place  or  places  of  such  residence]* 

Sworn,  &c. 
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1831. 
PLEADING. 

Whereas  declarations  in  actions  upon  bills  of  exchange, 
promissory  notes,  and  the  counts  usually  called  the  com- 
mon counts,  occasion  unnecessary  expense  to  parties,  by 
reason  of  their  length,  and  the  same  may  be  drawn  in  a 
more  concise  form:  Now,  for  the  prevention  of  such  ex- 
pense, It  is  ordered,  That,  if  any  declaration  in  assump- 
sit hereafter  filed  or  delivered,  and  to  which  the  plaintiff 
shall  not  he  entitled  to  a  plea  as  of  this  term,  being  for 
any  of  the  demands  mentioned  in  the  schedule  of  forms 
and  directions  annexed  to  this  order,  or  demands  of  a  like 
nature,  shall  exceed  in  length  such  of  the  said  forms  set 
forth  or  directed  in  the  said  schedule  as  may  be  applicable 
to  the  case;  or,  if  any  declaration  in  debt  to  be  so  filed  or 
delivered  for  similar  causes  of  action,  and  for  which  the 
action  of  assumpsit  would  lie,  shall  exceed  such  length,  no 
costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if  he 
succeeds  in  the  cause ;  and  such  costs  of  the  excess  as 
have  been  incurred  by  the  defendant  shall  be  taxed  and 
allowed  to  the  defendant,  and  be  deducted  from  the  costs 
allowed  to  the  plaintiff.  And  it  is  further  ordered, 
That,  on  the  taxation  of  costs  as  between  attorney  and 
client,  no  costs  shall  be  allowed  to  the  attorney  in  respect 
of  any  such  excess  of  length ;  and,  in  case  any  costs  shall 
be  payable  by  the  plaintiff  to  the  defendant,  on  account  of 
such  excess,  the  amount  thereof  shall  be  deducted  from 
the  amount  of  the  attorney's  bill. 

Tenterden,  J.  Vaughan, 

N.  C.  Tindal,  J.  Parke, 

Lyndhurst,  W.  Bolland, 

J.  Bayley,  J.  B.  Bosanquet, 

J.  A.  Park,  W.  E.  Taunton, 

J.  Littledale,  £•  H.  Alderson, 

S.  Gaselee,  J.  Patteson. 
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1831. 
-  SCHEDULE  OF  FORMS  AND  DIRECTIONS; 

Count  on  a  pro-       For  that  whereas  the  defendant,  on  the  day  of 

missory  note  .  * 

againttthemak-  ,  in  the  year  of  our  Lord  ,  at  London,  [or,  in 

fniorM^asthe    '**  county  °f  ]»  made  his  promissory  note  in  writing, 

case  may  be.  g^  j  delivered  the  same  to  the  plaintiff,  and  thereby  pro- 
mised to  pay  to  the  plaintiff  £  ,  days  [weeks  or 
months]  after  the  date  thereof,  [or  as  the  fact  may  be], 
which  period  has  now  elapsed,  [or,  if  the  note  be  pat/able 
to  A.  B.],  and  then  and  there  delivered  the  same  to  A.  B., 
and  thereby  promised  to  pay  to  the  said  A.  2?.,  or  order, 
£  ,  days  [weeks  or  months']  after  the  date  thereof, 
[or  as  the  fact  may  be],  which  period  has  now  elapsed ; 
and  the  said  A.  B.  then  and  there  indorsed  the  same  to 
the  plaintiff,  whereof  the  defendant  then  and  there  had 
notice,  and  then  and  there,  in  consideration  of  the  pre- 
mises, promised  to  pay  the  amount  of  the  said  note  to  the 
plaintiff,  according  to  the  tenor  and  effect  thereof. 


Count  on  a  pro-       Whereas  one  C.  D.,  on  the  day  of  ,  in  the 

a^fpaywby  year  of  our  !*>*&      >  at  London,  [or,  in  the  county  of       ], 
indorsee.  made  his  promissory  note  in  writing,  and  thereby  promised 

to  pay  the  defendant,  or  order,  £  ,  days  [weeks  or 
months'],  after  the  date  thereof  [or  as  the  fact  may  be], 
which  period  has  now  elapsed;  and  the  defendant  then  and 
there  indorsed  the  same  to  the  plaintiff,  [or,  and  the  de- 
fendant then  and  there  indorsed  the  same  to  X.  Y.,  and  the 
said  X.  Y.  then  and  there  indorsed  the  same  to  the  plain- 
tiff] 5  and  the  sa*d  C.  D.  did  not  pay  the  amount  thereof, 
although  the  same  was  there  presented  to  him  on  the  day 
when  it  became  due:  of  all  which  the  defendant  then  and 
there  had  due  notice. 


Count  on  a  pro-       Whereas  one  C  2).,  on  ,  at  London,  [or,  in  the 

a«a^indorser   couniy  °f       ]>  made  his  promissory  note  in  writing,  and 
by  indorsee.        thereby  promised  to  pay  X.  I',  or  order,  £        ,  days 
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[weeks  or  months],  after  the  date  thereof,  [or  as  the  fact  ^  1831» 
*w*y  be\%  which  period  has  now  elapsed,  and  then  and 
there  delivered  the  said  note  to  the  said  X.  Y.f  and  the 
said  X  Y.  then  and  there  indorsed  the  same  to  the  de- 
fendant, and  the  defendant  then  and  there  indorsed  the 
same  to  the  plaintiff,  [or,  and  the  defendant  then  and  there 
indorsed  the  same  to  Q.  R.f  and  the  said  Q.  R.  then  and 
there  indorsed  the  same  to  the  plaintiff],  and  the  said  C. 
D.  did  not  pay  the  amount  thereof,  although  the  same  was 
there  presented  to  him  on  the  day  when  it  became  due ; 
of  all  which  the  defendant  then  and  there  had  due  notice. 
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Whereas  the  plaintiff,  on  ,  at  London,  [or,  in  the  Count  on  an  in- 

county  of         ],  made  his  bill  of  exchange  in  writing,  and  chnang^  ^J^t 
directed  the  same  to  the  defendant,  and  thereby  required  !}|e^££rlj*. 
the  defendant  to  pay  to  the  plaintiff  £  ,  days  fag  alio  payee. 

[weeks  or  months']  after  the  date  [or  sight]  thereof,  which  > 

period  has  now  elapsed,  and  the  defendant  then  and  there 
accepted  the  said  bill,  and  promised  the  plaintiff  to  pay  the 
tame  according  to  the  tenor  and  effect  thereof,  and  of  his 
said  acceptance  thereof,  but  did  not  pay  the  same  when  due. 


Whereas  the  plaintiff,  on  ,  at  London,  [or,  in  the  Count  on  an  in- 

county  of        ],  made  his  bill  of  exchange  in  writing,  and  ^^Ua^iCnx8i 
directed  the  same  to  the  defendant,  and  thereby  required  *!"•  *<»eptor  °y 

*        *  the  drawer,  not 

the  defendant  to  pay  to  O.  P.,  or  order,  £         ,         days  being  the  payee. 

[weeks  or  months]  after  the  date  [or  sight]  thereof,  which. 

period  has  now  elapsed,  and  then  and  there  delivered  the 

same  to  the  said  O.  P. ;  and  the  said  defendant  then  and 

there  accepted  the  same,  and  promised  the  plaintiff  to  pay 

the  same  according  to  the  tenor  and  effect  thereof,  and  of 

his  acceptance  thereof;  yet  he  did  not  pay  the  amount 

thereof,  although  the  said  bill  was  there  presented  to  him 

on  the  day  when  it  became  due ;  and  thereupon  the  same 

was  then  and  there  returned  to  the  plaintiff:  of  all  of 

which  the  defendant  then  and  there  had  notice. 
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1831.  Whereas  one  E.  F.,  on        ,  at  London,  [or,  in  the 

Co^uTlTin-  twniy  °f  ]»  made  his  biU  of  exchange  in  writing, 

UndbUiofex-    and  directed  the  8ame  to  the  defendant,  and  thereby  re- 
change  against 
the  acceptor,  by   quired  the  defendant  to  pay  to  the  said  E.  F.  [or,  to  H.  <?.] 

in  onee.  Qr  order,  £  ,  days  [weeks  or  months]  after  sight 

[or  date]  thereof,  which  period  is  now  elapsed,  and  the  de- 
fendant then  and  there  accepted  the  said  bill,  and  the  said 
E.  F.  [or,  the  said  H.  G.]  then  and  there  indorsed  the  same 
to  the  plaintiff,  [or,  and  the  said  E.  F.  or  the  said  H.  G. 
then  and  there  indorsed  the  same  to  K.  J.,  and  the  said 
K.  J.  then  and  there  indorsed  the  same  to  the  plaintiff]: 
of  all  which  the  defendant  then  and  there  had  due  notice, 
and  then  and  there  promised  the  plaintiff  to  pay  the  amount 
thereof,  according  to  the  tenor  and  effect  thereof,  and  of 
his  acceptance  thereof. 

Count  on  an  in-       Whereas  one  E.  F.,  on        ,  at  London,  [or,  in  the 

land  bill  of  ex*  *  -,  ,      ,  .     ,.,,      «  . 

change  against     county  of  J,  made  his  bill  of  exchange  in  writing, 

the  acceptor  by    an<j  (}irected  the  same  to  the  defendant,  and  thereby  re- 

cne  payee.  ■ 

quired  the  defendant  to  pay  to  the  plaintiff  £  , 
days  [weeks  or  months]  after  the  sight  [or  date]  thereof, 
which  period  has  now  elapsed;  and  the  defendant  then 
and  there  accepted  the  same,  and  promised  the  plaintiff  to 
pay  the  same  according  to  the  tenor  and  effect  thereof, 
and  of  his  acceptance  thereof. 


Count  on  an  in-       Whereas  the  defendant,  on  ,  at  London,  [or,  in 

land  bill  of  ex- 

change  against  the  county  of  ],  made  his  bill  of  exchange  in  writing, 
payee, onnon^  an(*  directed  the  same  to  J.  K.,  and  thereby  required  the 
accepunce.         saa  j%  j£  to  pay  to  the  plaintiff  £  ,  days  [weeks 

or  months]  after  the  sight  [or  date]  thereof,  and  then  and 
there  delivered  the  same  to  the  said  plaintiff;  and  the 
same  was  then  and  there  presented  to  the  said  J.  K.  for 
acceptance,  and  the  said  J.  K.  then  and  there  refused  to 
accept  the  same;  of  all  which  the  defendant  then  and  there 
had  due  notice. 
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Whereas  the  defendant,  on  ,  at  London,  [or,  in  Count  on  an  in- 

the  county  of         ],  made  his  bill  of  exchange  in  writing,  change,  against 
and  directed  the  same  to  J.  K.9  and  thereby  required  the  drawer  by  m- 

'  ^i  donee,  on  non» 

said  J.  K.  to  pay  to  the  order  of  the  said  defendant  £         ,  acceptance. 

days  [weeks  or  months]  after  the  sight  [or  date]  there- 
of, and  the  said  defendant  then  and  there  indorsed  the 
same  to  the  plaintiff  [or,  and  the  said  defendant  then  and 
there  indorsed  the  same  to  L.  M.,  and  the  said  L.  M.  then 
and  there  indorsed  the  same  to  the  plaintiff],  and  the  same 
was  then  and  there  presented  to  the  said  J.  K.  for  accept- 
ance, and  the  said  J.  K.  then  and  there  refused  to  accept 
the  same;  of  all  which  the  defendant  then  and  there  had 
due  notice*  

And  whlreas  one  N.  O.,  on  ,  at  London,  [or,  in  Count  on  an  in- 

the  county  of  ],  made  his  bill  of  exchange  in  writing,  cringe,  against 

and  directed  the  same  to  P.  Q.,  and  thereby  required  the  Wonerby  in- 

J       ^  donee,  on  non- 

said  P.  Q.  to  pay  to  his  order  £         ,  days  [weeks  acceptance. 

or  months]  after  the  date  [or  sight]  thereof,  and  the  said 
N.  O.  then  and  there  indorsed  the  said  bill  to  the  defen- 
dant [or,  to  R.  S.,  and  the  said  R.  S.  then  and  there  in- 
dorsed the  same  to  the  defendant],  and  the  defendant 
then  and  there  indorsed  the  same  to  the  plaintiff,  and  the 
same  was  then  and  there  presented  to  the  said  P.  Q.  for 
acceptance,  and  the  said  P.  Q.  then  and  there  refused  to 
accept  the  same;  of  all  which  the  defendant  then  and  there 
had  due  notice.  ___. 

Whereas  one  N.  O.,  on  ,  at  London,  [or,  in  the  Count  on  an  in- 

county  of  ],  made  his  bill  of  exchange  in  writing,  Sjj^jjjj^ 

and  directed  the  same  to  P.  Q.,  and  thereby  required  the  Payw  by in* 

donee,  on  non- 

said  P.  Q.  to  pay  to  the  defendant,  or  order,  £        ,  acceptance. 

days  [weeks  or  months]  after  the  sight  [or  date]  thereof, 
and  then  and  there  delivered  the  same  to  the  defendant, 
and  the  defendant  then  and  there  indorsed  the  said  bill 
to  the  plaintiff  [or,  to  R.  S.f  and  the  said  R.  S.  then  and 
there  indorsed  the  same  to  the  plaintiff],  and  the  same  was 
then  and  there  presented  to  the  said  P.  Q.  for  acceptance, 
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1831.        and  the  said  P.  Q.  then  and  there  refused  to  accept  the 
same ;  of  all  which  the  defendant  then  and  there  had  due 


notice. 


Directions  for 
declarations  on 
bills,  where  ac- 
tion brought 
after  time  of 
payment  ex- 
pired. 


Directions  for 
declarations  on 
bills  or  notes 
payable  at  sight. 

On  foreign  bills. 


1st.  On  Bills  payable  after  Date. — If  the  declaration 
be  against  any  party  to  the  bill  except  the  drawee  or  ac- 
ceptor, and  the  bill  be  payable  at  any  time  after  date,  and 
the  action  not  brought  till  the  time  is  expired,  it  will  be 
necessary  to  insert,  as  in  declarations  on  promissory  notes, 
immediately  after  the  words  denoting  the  time  appointed 
for  payment,  the  following  words,  viz.  which  period  has 
now  elapsed/  and,  instead  of  averring  that  the  bill  was 
presented  to  the  drawee  for  acceptance,  and  that  he  re- 
fused to  accept  the  same,  to  allege  that  the  drawee  [nam- 
ing him]  did  not  pay  the  said  bill,  although  the  same  was 
there  presented  to  him  on  the  day  when  it  became  due. 

2nd.  On  Bills  payable  after  Sight. — And  if  the  decla- 
ration be  against  any  party  except  the  drawee  or  acceptor, 
and  the  bill  be  payable  at  any  time  after  sight,  it  will  be 
necessary  to  insert,  after  the  words  denoting  the  time  ap- 
pointed for  payment,  the  following  words,  viz.  and  the 
said  drawee  [naming  him]  then  and  there  saw  and  accepted 
the  same,  and  the  said  period  has  now  elapsed;  and,  in- 
•  stead  of  alleging  that  the  bill  was  presented  for  accept- 
ance and  refused,  to  allege  that  the  drawee  [naming  him} 
did  not  pay  the  said  bill,  although  the  same  was  presented 
to  him  on  the  day  when  it  became  due. 

If  a  note  or  bill  be  payable  at  sight,  the  form  of  the  de- 
claration must  be  varied  so  as  to  suit  the  case,  which  may 
be  easily  done. 

Declarations  on  foreign  bills  may  be  drawn  according 
to  the  principle  of  these  forms,  with  the  necessary  vari- 
ations. 


Goods. 


COMMON  COUNTS. 

Whereas  the  defendant,  on  ,  at  London,  [or, 

in  the  county  of  ],  was  indebted  to  the  plaintiff  in 


TRINITY  TERM,   I  WILL.  IV,  113 

£  ,  for  the  price  and  value  of  goods  then  and  there         1831. 

bargained  and  sold,  [or  sold  and  delivered]  by  the  plain- 
tiff to  the  defendant,  at  his  request : 


And  in  £        ,  for  the  price  and  value  of  work  then  Work. 
and  there  done,  and  materials  for  the  same  provided  by 
the  plaintiff  for  the  defendant,  at  his  request: 


And  in  £        ,  for  money  then  and  there  lent  by  the  Money  lent 
plaintiff  to  the  defendant,  at  his  request : 


And  in  £  ,  for  money  then  and  there  paid  by  the   Money  paid. 

plaintiff  for  the  use  of  the  defendant,  at  his  request : 


And  in  £        ,  for  money  then  and  there  received  by  Moneyreceived. 
the  defendant,  for  the  use  of  the  plaintiff: 


And  in  £         ,  for  money  found  to  be  due  from  the  de-  Account  stated. 
fendant  to  the  plaintiff,  on  an  account  then  and  there  stated 
between  them.  __ 

And  whereas  the  defendant  afterwards,  on  &c,  in  con-  General  con- 
sideration of  the  premises  respectively,  then  and  there 
promised  to  pay  the  said  several  monies  respectively  to 
tbe  plaintiff,  on  request;  Yet  he  hath  disregarded  his 
promises,  and  hath  not  paid  any  of  the  said  monies,  or 
any  part  thereof,  To  the  plaintiff's  damage  of  £  , 

and  thereupon  he  brings  suit,  &c. 


If  the  declaration  contains  one  or  more  counts  against  Directions  as  to 
the  maker  of  a  note,  or  acceptor  of  a  bill  of  exchange,  it  ciualon"*  C°n" 
will  be  proper  to  place  them  first  in  the  declaration ;  and 
then  in  the  general  conclusion  to  say — promised  to  pay  the 
said  last-mentioned  several  monies  respectively. 

END  OF  TRINITY  TERM, 
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IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1831. 

Nov.  3rd.  Gray  v.  Harvey. 

where  a  defen-    JL  URNER  moved  for  a  rule  to  shew  cause  why  an  exon 
^^"fo^goeda  ereiur  should  not  be  entered  on  the  bail-piece,  on  the 
sold  and  deliver-  ground  that  the  defendant  had  been  arrested  for  a  debt 

ed,  and  money     ° 

lent  and  ad-  alleged  to  be  due  for  goods  sold  and  delivered,  and  money 
the  declaration  ^ent  an^  advanced ;  but  the  declaration  contained  no  count 
contains  no        for  g00(js  sold  and  delivered.     On  the  plaintiffs  own  shew- 

count  for  goods  °  r 

sold  and  deli-     ins  consequently,  he  arrested  the  defendant  for  a  demand 

vered,  the  Court  .  ^  J 

will  not  enter  which  had  no  existence.  The  Court,  therefore,  ought  to 
on  foeX*\iUr  interfere  to  relieve  the  bail,  who  were  thus  deceived  by  the 
piece.  plaintiff's  mistatement,  and  had,  consequently,  become 

bound  for  a  debt  acknowledged  by  him  not  to  be  owing. 

Littledale,  J. — I  cannot  relieve  you  in  this  case.  The 
plaintiff  might  recover  on  the  count  for  money  lent  and 
advanced,  as  far  as  he  could  prove.  If  he  should  be  un- 
able to  prove  the  whole  of  his  demand,  the  liability  of  the 
bail  is  to  a  less  amount. 

Rule  refused. 
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Anonymous.  Nqv  m 

t^HANNELL  opposed  country  bail,  on  the  ground  that  Though  the 
the  affidavit  of  sufficiency,  which  purported  to  be  accord-  da™  tob^made 
ing  to  the  new  rules  of  last  Trinity  Term,  was  joint,  *f  t>^»  accord- 
whereas  the  form  prescribed  by  them  was  several  (a).  rules  of  Trinity 

Term,  1  WilL 
4,  is  several,  it 
LlTTLEDALE,  J. — I  think   that  will  do.      Although    the    may  be  made 

affidavit  is  joint,  it  is  the  affidavit  of  each.     It  was  joint  in      Anaffidavit 
the  case  of  country  bail,  under  the  former  rules,  of  sufficiency  by 

J  '  country  bail, 

purporting  to  be 

Channell  then  objected,  that,  although  the  affidavit  pur-  rules  of  Trinity 
ported  to  be  made  according  to  the  form  prescribed  by  the  J^Jl^udn- 
new  rules,  after  alleging  that  the  bail  had  sufficient  pro-  ingaUiurequi- 

°     B       .  r  sites,  is  good,  if 

perty  to  pay  the  sum  for  which  they  became  bound,  "  over  it  be  sufficient 

and  above  all  their  just  debts,"  stated,  that  one  of  them  IJidnUe^ t0 '  * 

had  become  bail  for  a  particular  person,  but  did  not  state 

the  amount  of  the  debt.     By  the  new  form,  he  ought  to 

state  the  amount  of  the  sum  for  which  he  had  become 

bail. 

Littledale,  J. — He  is  not  bound  to  adopt  the  new 
form.  If  he  swears  sufficient,  according  to  the  old  rule, 
that  is  enough.  But,  as  he  has  chosen  to  go  on,  and  state 
the  circumstance  of  his  having  become  bail  in  another  ac- 
tion, time  had  better  be  taken,  till  the  particulars  of  that 
statement  shall  be  given  by  him. 

(a)  See  ante,  p.  106. 
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Rex  v.  The  Justices  of  Middlesex. 
Nov.  10th.  (Before  the  four  Judges.) 

Where  two  acts  A  RULE  nisi  for  a  mandamus  to  the  Justices  of  Mid- 

of  Parliament         ,,  t        ,i  .  •    . 

come  into  oper-  dieseXf  commanding  them  to  appoint  a  surveyor  or  survey- 
ation  on  the        or8  0f  tne  highways,  in  the  parish  of  Clerkenwell,  under 

same  day,  and  °  J    '  r  ' 

are  repugnant,     the  provisions  of  the  General  Highway  Act  (a),  had  been 
last  received  the  obtained  by  Bodkin.     This  application  was  made  to  obtain 

Mi^tb  the  °Pinion  of  the  Court  as  t0  the  construction  of  two  acts 
the  other.  of  Parliament  passed  in  the  10th  year  of  his  late  Majesty, 

George  the  Fourth,  relating  to  the  repair  of  certain  roads 
in  the  parish  of  Clerkenwell.  By  several  local  acts  of  Par- 
liament, the  highways  of  that  parish  were  placed  under  the 
management  of  a  local  board  of  commissioners.  The  10 
Geo.  4,  c.  59,  which  was  a  local  act  introduced  to  amend 
those  acts,  directed  that  the  roads  in  question,  (which  un- 
til then  had  been  turnpike  roads),  should,  from  the  com- 
mencement of  that  act,  be  repaired  by  the  local  board  of 
commissioners.  This  act  received  the  royal  assent  on  the 
1st  of  June,  1829,  and  was  directed  to  commence  on  the 
1st  of  January,  1830.  In  the  same  session  of  Parliament, 
an  act  to  regulate  the  management  of  certain  turnpike 
roads  near  London,  (10  Geo.  4,  c.  1),  also  passed,  by  which 
it  was  directed,  that,  from  and  after  the  1st  day  of  Janu- 
ary, 1830,  the  roads  in  question,  amongst  others,  should 
be  repaired  and  managed  by  a  surveyor  or  surveyors,  to 
be  appointed  under  the  provisions  of  the  General  Highway 
Act.  The  latter  received  the  royal  assent  on  the  19th  of 
June,  1829. 

French  shewed  cause. — No  act  can  be  altered  during 
the  same  session  in  which  it  passes,  unless  it  contain  a 

(a)  13  Geo.  3,  c.  78. 
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clause  authorizing  such  alteration.  The  10  Geo.  4,  c.  59,         1831. 

is  the  earlier  chapter  of  the  two.  That  act  must  there-          Rex 

fore  be  taken  aB  now  in  operation.  The  local  board  are            v. 

most  competent  to  the  task.  Middlesex. 

Bodkin,  contra. — The  rule  as  to  the  alteration  of  the  sta- 
tute during  the  same  session  in  which  it  may  pass,  is  mere- 
ly a  parliamentary  regulation.  The  two  provisions  being 
manifestly  repugnant,  that  which  last  received  the  royal 
assent  must  be  considered  as  virtually  repealing  the  other. 
In  the  case  of  The  King  v.  The  Chelsea  Water  Works 
Company  (a),  it  was  decided,  that,  where  two  provisions  in 
the  same  statute  are  repugnant,  the  last  shall  control  the 
former,  on  the  presumption  that  it  was  last  under  the  con- 
sideration of  the  Legislature.  Here,  the  statute  directing 
the  appointment  of  a  surveyor  received  the  royal  assent, 
and  thereby  became  law,  several  days  after  that  which  gave 
the  management  of  the  roads  in  question  to  the  local  com- 
missioners;  and  the  statute  33  Geo.  3,  c.  13,  directs  that 
the  indorsement  of  the  day  on  which  an  act  receives  the 
royal  assent,  shall  be  deemed  as  part  of  the  act  itself.  In 
the  case  in  Fitzgibbon,  the  Court  held,  that  one  part  of 
the  same  statute  may  virtually  repeal  another;  therefore, 
a  fortiori  is  that  doctrine  applicable  to  provisions  of  dis- 
tinct statutes,  although  passed  in  the  same  session;  the 
priority  of  chapter  is  unimportant,  and  it  may  be  explain- 
ed by  the  local  and  general  statutes  being  arranged  in  dif- 
ferent classes*  Here,  the  one  is  a  local  and  the  other  a 
general  act.  The  date  of  the  royal  assent  is  therefore  the 
only  legal  criterion ;  and,  in  contemplation  of  law,  as  much 
deliberation  is  presumed  to  be  given  by  the  highest  branch 
of  the  Legislature  as  by  either  of  the  others.  The  act  of 
the  19th  of  June  was  therefore  last  under  the  consid era- 


fa)  Fitzgibbon,  195;  Bac.  Ab.  tit.  "Statute;"  Dwarris  on  Statutes, 
Part  ii.  p.  661. 
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Rex 

v. 

The  Justices  of 

Middlesex, 


tion  of  the  Legislature,  and,  being  inconsistent  with  the 
other,  virtually  repeals  it. 

Cur.  adv.  vult. 

.  Tenterden,  C.  J.,  delivered  the  judgment  of  the  Court. 
—We  have  considered  the  question  arising  upon  the  two 
statutes  brought  before  our  notice,  and  we  are  of  opinion, 
that  the  case  in  Fitzgibbon  is  an  authority  sufficiently  ana- 
logous to  warrant  us  in  saying,  that  the  act  which  last  re- 
ceived the  royal  assent,  as  far  as  it  is  inconsistent  with  the 
former  one,  must  be  held  virtually  to  repeal  it.  The  rule 
for  a  mandamus  must  therefore  be  made  absolute. 

Rule  absolute. 


Nov.  10th. 

After  the  lapse 
of  seven  years, 
it  is  too  late  to 
take  the  objec- 
tion, that  a  rule 
for  a  set.  feu  on 
a  judgment 
more  than  ten 
years  old  has 
not  been  obtain- 
ed. 

Though  a  judg- 
ment is  against 
several,  a  hab. 
corp.  adsatisfa. 
ought  only  to  be 
issued  against 
those  who  are 
in  custody. 


Wilson  *•  Bacon,  Hetherington,  and  Another. 

x^RESSWELL  shewed  cause  against  a  rule  obtained  by 
C.  Clarke,  to  set  aside  the  execution  issued  against  Hethe- 
rington, one  of  the  defendants,  and  for  his  discharge  out 
of  custody.  The  first  objection  was,  that,  though  a  judg- 
ment was  signed  in  1811,  and  execution  was  not  issued  till 
1824,  it  does  not  appear  that  any  set.  fa.  had  been  sued 
out  on  the  judgment.  But  this  is  a  mere  irregularity;  and 
the  defendant,  after  lying  by  seven  years,  is  now  too  late 
to  make  the  objection.  The  other  objection  is,  that  the 
habeas  corpus  ad  satisfaciendum  was  against  only  two  of 
the  defendants,  when  the  action  and  judgment  were  against 
three;  and  it  was  said,  that  it  was  like  a  ca.  sa.,  which  is 
bad  if  sued  out  against  two  only  of  three  defendants,  when 
the  judgment  is  against  three ;  for  it  ought  to  follow  the 
judgment.  Upon  the  face  of  the  writ,  however,  the  suit 
and  parties  to  it  are  correctly  stated,  and  the  writ  was  is- 
sued against  two,  because  two  only  of  them  were  in  cus- 
tody.    If  damages  are  recovered  against  two,  and  upon  a 
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set.  fa.  against  them,  one  is  returned  '  summoned/  and 
makes  default,  and  that  the  other  has  nothing,  the  execu- 
tion of  the  whole  may  be  against  him  who  is  returned  sum- 
moned (a);  but  a  hab.  corp.  does  not  require  so  much 
strictness  as  a  ecu  sa.  (b). 
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C  Clarke,  in  support  of  the  rule,  said  it  was  sworn  that 
the  books  had  been  searched,  and  no  rule  was  found  to  war- 
rant the  issuing  of  a  set.  fa.;  and,  according  to  the  prac- 
tice, the  judgment  being  above  ten  years  old,  a  rule  was 
necessary  before  a  set.  fa.  could  issue;  and  therefore,  it 
must  be  presumed  that  there  was  no  set.  fa.  to  warrant  the 
execution.  He  cited  2  Tidd,  1105,  9th  ed.  to  that  effect. 
He  contended  that  there  was  no  material  distinction  be- 
tween a  set.  fa.  and  a  hab.  corp.,  and  that  the  latter  was  a 
species  of  execution  of  full  as  high  authority  as  the  former. 
He  contended,  that  the  execution  was  clearly  irregular,  as 
it  ought  to  have  been  against  all  three;  and  he  relied  on 
the  cases  of  Davis  v.  Norton  (c),  Clarke  v.  Clement  (d)9  and 
Buxton  v.  Martin  (e). 

Littledale,  J. — The  two  writs  of  sci.fa.  certainly  can-, 
not  be  supported,  for  there  ought  to  have  been  a  rule;  but 
the  defendant  Hetherington  is  not  in  a  condition  to  take 
the  objection,  for,  after  the  lapse  of  seven  years,  he  is  much 
too.  late.  As  to  the  other  objection,  every  execution 
ought  to  follow  the  judgment;  but  a  habeas  corpus  is  a 


(a)  Rol.  Abr.  tit.  «  Execution" 
(D). 

(*)  But  in  Rol.  Ab.  tit.  "  £r- 
eculion?'  (£)  5,  it  is  expressly  said, 
that  an  execution  ought  to  pur- 
sue the  original,  and  that,  if  it  was 
against .  several,  the  execution 
ought  to  be  against  them  all  joint- 
ly, and  not  against  one  only ;  and 


therefore,  in  an  assize  against 
three,  if  one  is  taken  by  capias 
for  the  King's  fine,  the  plaintiff 
cannot  issue  against  him  a  sepa- 
rate execution  for  damages. 

(c)  1  Bing.  133 ;  7  J.  B.  Moore, 
499, 5.  C. 

(</)  6  Term  Rep.  525. 

(c)  1  Term  Rep.  fc-U 
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1831.  very  different  writ  from  a  ca.  sa.,  which  must  include  all 
the  defendants;  but,  from  the  form  of  the  habeas  corpus, 
which  directs  the  Marshal  to  bring  up  the  bodies  of  the 
persons  in  his  custody,  it  is  clear  that  it  cannot  apply  to 
those  who  are  at  large.  The  writ  here  ought  not  to  have 
issued  against  three,  when  two  only  of  the  defendants  were 
in  the  custody  of  the  Marshal. 

Rule  discharged,  with  costs  (a), 
(a)  See  1  Reg.  Gen.  Hilary  Term,  2  Will.  4,  r.  39,  post. 


Nov  lQth.  Gray  v.  Pennell. 

The  word  «pe-  HuTCHINS ON  shewed  cause  against  a  rule  for  setting 

remptonly,    in  ° 

a  rule  to  declare,  aside  a  judgment  of  non  pros.  The  defendant  had  been 
vent Tpulntiff  arrested  in  June,  1830.  The  plaintiff  had  taken  out  se- 
from  taking  out  verai  rules  for  time  to  declare,  but  was  at  last  ruled  "  pe- 

more  rules  for  '  * 

time  to  declare;  remptorily"  to  declare,  on  the  13th  June,  1831,  that 
if  the  defendant  being  the  last  day  of  Trinity  Term.  On  that  day,  the 
ofwnpro^lter  Pontiff  did  not  declare;  but  at  about  twenty  minutes  after 
the  rule  to  de-     nine  o'clock  on  the  morning  of  the  14th,  a  declaration  was 

cla  e  has  run  # 

out,  but  the  delivered:  that  was  too  late,  and  was  refused  acceptance; 
dared,  thejudgl  an(*  on  the  morning  of  the  14th,  after  eleven  o'clock,  the 
ment  is  wrong,    defendant  signed  judgment  of  non  pros.     The  declaration 

should  have  been  delivered  on  the  13th,  as  the  plaintiff 
was  ruled  to  declare  "  peremptorily"  on  that  day.  In 
Thompson  v.  Ryall(a),  where,  to  a  plea  of  judgment  re- 
covered, the  plaintiff  replied  nul  iiel  record,  which  he  de- 
livered with  a  rule  to  return  the  paper-book  in  four  days; 
the  rule  expired  on  the  Saturday,  but  the  defendants 
did  not  offer  to  return  the  paper-book  till  the  Monday 
morning  following,  before  the  opening  of  the  Judgment 

(n)  4  Term  Rep.  195. 


Rule  absolute* 
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Office,  when  the  plaintiff  refused  to  receive  it,  and  imme-        1881. 
diately  signed  judgment.     The  Court  held  the  judgment 
regular,  on  the  authority  of  Haselar  v.  Ansell  (a). 

Littledale,  J. — If  the  party  deliver  the  pleading  re* 
quired,  after  the  expiration  of  the  rule,  but  before  the  op- 
posite party  signs  judgment,  that  is  sufficient  The  case 
of  a  paper-book  is  an  exception.  It  must  be  returned  in 
four  days:  if  it  is  not,  you  may  sign  judgment. 

Hutchinson. — Then  the  word  "  peremptorily"  means 
nothing. 

Littledale,  J. — It  only  means,  that  the  party  can  take 
out  no  more  rules  for  time  to  do  the  particular  act  re- 
quired; and  the  party  giving  the  rule  may  sign  judgment 
when  the  peremptory  rule  has  expired,  if  the  opposite 
party  has  not  taken  the  necessary  step. 

Piatt,  contra,  was  stopped  by  the  Court. 

Littledale,  J. — The  judgment  is  irregular;  the  rule 
must  therefore  be  made  absolute* 


{a)  1  Douff.  197. 
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Nov.  12/A.  Cross  v.  Morgan. 

hoWtoSu^an  DoWLINGhhewel  cause  against  a  rule  for  cancelling 
indorsee  against  the  bail  bond,  on  filing  common  bail.  The  affidavit  to  hold 
default  of  the  ac-  to  bail  stated — "  William  Stewart  Morgan  is  justly  and 
Sewn.mU8t  *  truly  indebted  unto  this  deponent,  in  the  sum  of  50/.  and 

upwards,  upon  and  by  virtue  of  a  certain  bill  of  exchange 
drawn  by  the  said  William  Stewart  Morgan,  upon  and  ac-. 
cepted  by  one  George  Dunman,  and  payable  to  the  order 
of  the  said  William  Stewart  Morgan,  and  now  over-due 
and  unpaid."  The  objection  to  this  affidavit  was,  that  no. 
default  by  the  acceptor  was  alleged.  But  it  was  submitted, 
that  such  a  default  need  not  be  shewn.  For,  in  BradsJuiw 
v.  Saddington  (a),  an  affidavit  to  hold  bail  stating  that 
the  defendant  was  "  justly  indebted  to  the  plaintiff  in 
100/.,  upon  and  by  virtue  of  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  long  since  due  and  unpaid/' 
was  holden  to  be  sufficient,  without  stating  in  what  char- 
acter the  bill  was.  due  to  the  plaintiff.  Now,  if  it  was  not 
necessary  to  state  in  what  character  the  plaintiff  sued, 
whether  as  a  payee  or  indorsee,  he  might  have  been  suing 
in  the  character  of  indorsee,  as  in  the  present  case.  If  it 
were  so,  then  there  was  no  default  of  the  acceptor  stated  in 
that  case,  yet  the  Court  held  the  affidavit  sufficient.  The 
Court  there  observed — "  The  affidavit  stated  the  ground 
on  which  the  plaintiff  had  holden  the  defendant  to  bail, 
that  it  was  upon  a  bill  of  exchange  drawn  by  the  defen- 
dant, on  which  he  was  justly  indebted  to  the  plaintiff.  It 
was  not  necessary  for  the  plaintiff  to  specify  in  what  parti- 
cular character,  whether  as  payee  or  indorsee,  he  claimed. 
If  he  had  not  an  interest  in  the  bill  on  which  he  could  sue  the 
defendant,  he  would  be  guilty  of  perjury,  and  would  be  lia- 
ble to  an  action  for  maliciously  holding  the  defendant  to 

(«)  7  East,  94. 
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bail."    In  the  present  case,  if  the  plaintiff  had  no  interest         1831. 
in  the  bill  which  would  enable  him  to  sue,  he  would  be         c 
liable  to  an  indictment  for  perjury,  and  an  action  for  ma-  *• 

liciously  holding  the  defendant  to  bail.  But  in  the  case  of 
Elstone  v.  Mortlake  (a),  where  the  affidavit  to  hold  to  bail 
stated  that  the  defendant  was  indebted  to  the  plaintiff  on  a 
bill  of  exchange,  payable  to  a  third  person  at  a  day  now  past, 
it  was  holden  sufficient,  without  stating  on  what  day  the  bill 
was  payable,  and  without  shewing  the  connection  between 
the  plaintiff  and  the  payee.  There,  Mr.  Justice  Best  ob« 
senred — "  It  sufficed,  if  the  plaintiff  swore  that  the  de- 
fendant was  indebted  to  him ;  for,  if  he  were  not  so,  the  de- 
fendant might  indict  him  for  perjury/*  On  these  grounds 
he  submitted  that  the  affidavit  was  sufficient. 

Channelly  in  support  of  the  rule,  cited  Buckworth  v. 
Levy  (b),  in  which  it  was  holden,  that,  in  an  action  by  the 
indorsee  against  the  acceptor,  the  affidavit  to  hold  to  bail 
must  allege  the  default  of  the  acceptor.  This  case  had 
since  been  acted  on  by  the  Court  of  Kings  Bench  ;  and, 
therefore,  although  it  was^decided  in  the  Court  of  Common 
Pleas,  it  must  now  be  considered  as  an  authority  in  this 
Court.  Unless  the  acceptor's  default  were  alleged  in  the 
affidavit,  it  did  not  disclose  any  cause  of  action. 

Littledale,  J. — The  case  in  the  Common  Pleas  accords 
with  my  own  opinion  on  the  subject;  and,  therefore,  the 
present  rule  must  be  made  absolute. 

Rule  absolute  (c). 

(a)  1  Chit.  Rep.  648.  (b)  7  Bing.  251 

(c)  Sec  Reg.  Gen.  T.  T.  1  W.  4,  r.  8,  ante,  p.  104. 
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Nov.  14M. 

It  is  sufficient, 
under  the  rules 
of  Trinity  Term, 
1  Wm.  4,  to  sute 
the  residence  of 
the  bail  for  the 
last  six  months 
in  the  notice  of 
bail,  without  re- 
peating it  in  the 
notice  of  justifi- 
cation. 


Higgs's  Bail. 

iSTEER  opposed  bail,  on  the  ground,  that  the  notice  of 
justification  did  not  state  the  residence  of  the  bail  during 
the  last  six  months,  which  he  contended  was  necessary 
under  the  new  rules  of  Trinity  Term,  1  Wm.  4  (a). 

Littledale,  J. — It  is  not  necessary  where  the  residence 
for  six  months  has  been  stated  in  the  notice  of  bail. 

Bail  justified. 
{a)  See  Reg.  Gen.  Trinity  Term,  1  Wm.  4,  r.  2,  ante,  p.  103. 


Nov.  Wh. 

The  domestic 
servant  of  a  fo- 
reign ambassa- 
dor cannot  be- 
come bail. 


Lock's  Bail. 

\^OMYN  opposed  bail,  on  the  ground  of  his  being  a  do- 
mestic servant  of  the  Swedish  ambassador.  In  case  it 
should  become  necessary  to  resort  to  process  against  the 
person  to  enforce  the  liquidation  of  the  debt,  he  was  pri- 
vileged from  arrest.  The  plaintiff  would  thus  be  deprived 
of  his  remedy  (a). 

Littledale,  J.,  rejected  the  bail,  but  allowed  time  to 
add  another,  on  producing  an  affidavit,  that  the  defen- 
dant's attorney  was  not  aware  of  the  fact  at  the  time  of  put- 
ting him  in. 

Bail  rejected. 


(a)  7  Ann.  c.  12,  8.3;  1, Chit.  Stat.  13. 
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Ogdrn  v.  Barker.  Nov.  14M. 

J.  ALFO  URD  shewed  cause  against  a  rule  for  cancelling  if  a  defendant, 
the  bail  bond  in  this  case,  on  the  ground  that  the  defen-  christian*0 
dant  had  been  improperly  described  in  the  writ.     He  was  name,»  ««"**- 

*       *•       y  ed  on  process 

there  described  as  "  William  A.  Turnbull"  and  his  affida-  describing  him 
vit  states  that  he  was  christened  "  William  Archibald"  and  length  and  the 
that  he  was  always  called  and  known  by  those  names.  Now,  JjjJJjJ1  ?tf .*h* 
he  certainly  was  not  "  always  "  called  and  known  by  those  g«>und  for  ^n- 

J  »  .i  celling  the  bail- 

names;  for,  he  executed  the  bail  bond  by  the  names  of  bond. 
"  William  A.  Turnbull."  No  case  has  gone  the  length  of 
deciding,  that,  in  such  a  case  as  this,  he  would  be  entitled 
to  his  discharge.  In  the  case  of  Rolph  v.  Peckham  («), 
a  party  had  been  served  with  process  in  which  his  initials 
only  were  introduced,  and  there  the  Court  in  giving  judg- 
ment observed,  that,  "  where  the  Christian  name  of  a  de- 
fendant is  omitted  in  a  bailable  latitat,  the  Court  on  mo- 
tion will  set  it  aside  for  irregularity ;  but,  where  it  is  omit- 
ted in  serviceable  process,  they  will  leave  the  party  to  his 
plea  in  abatement."  Now,  that  was  a  case  in  which  the 
defendant  was  arrested  by  his  initials  only.  But,  here  the 
defendant  was  arrested  by  one  Christian  name,  and  the 
initial  of  another.  In  the  case  of  Reynolds  v.  Hankin{b) 
also,  the  Court  held  that  a  person  arrested  by  his  initials 
only,  was  entitled  to  have  the  bail  bond  delivered  up  to  be 
cancelled.  That  case  was  different,  therefore,  from  the 
present,  one  of  the  names  being  here  given  at  length. 
But,  although  the  defendant  here  swears  that  he  has  always 
been  Called  and  known  by  the  name  of  "  William  Archi- 
bald? it  certainly  is  not  usual,  where  a  person  has  two 
Christian  names,  for  his  friends  and  acquaintance  to  em- 
ploy both  of  them  in  addressing  him.  The  only  way, 
therefore,  in  which   a  man  can  be  known  by  any  two 

(a)  6  B.  &  C.  164.  {b)  4  B.  &  A.  536. 
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names,  is  by  his  signature.  Here,  he  has  signed  the  bail 
bond  by  the  names  of  "  William  A."  and  he  is  so  describ- 
ed in  the  process.  He  is  therefore  described  by  the  only 
names  by  which  he  can  become  usually  known. 

Thesiger,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Littledale,  J. — Upon  principle,  it  makes  no  differ- 
ence whether  both  the  Christian  names  are  given  by  ini- 
tials, or  one  name  at  full  length  and  one  by  initial.  The 
objection  equally  applies.  He  is  described  as  "  William 
A."  and  his  name  is  "  William  Archibald"  The  bail 
bond  must  therefore  be  delivered  up  to  be  cancelled,  the 
defendant  undertaking  to  bring  no  action. 

Rule  absolute. 


Nov.  15th. 

Where  tfcere  is 
a  defect  in  the 
notice  of  bail, 
and  further  time 
it  given  to  in- 
quire at  to 
them,  and  they 
ultimately  jus- 
tify, the  de- 
fendant is  not 
entitled  to  the 
costs  of  justifi- 
cation. 


Anonymous. 

1>AIL  was  opposed,  on  the  ground  that  the  notice  of  bail 
did  not  state  that  the  bail  were  housekeepers  or  freehold- 
ers. Time  was  given  to  make  further  inquiries  as  tolthem, 
and  the  bail  afterwards  justified. 

Busby  now  applied  for  the  costs  of  justification,  under 
Reg.  Gen.,  T.  T.  1  Will.  4,  r.  3  (a). 

Littledale,  J. — You  had  not  complied  with  the  rule  in 
the  first  instance,  and,  therefore,  there  was  ground  of  ex- 
ception then.  The  plaintiff  was  therefore  right  in  except- 
ing to  them,  and,  consequently,  you  are  not  entitled  to 
costs. 


(a)  See  ante,  p.  103. 
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Anonymous.  n°»'  16^- 

JjAIL  was  opposed,  on  the  ground  that  the  affidavit  of  Bail  "JJ* 8Wear 
sufficiency  under  Reg.  Gen*,  T.  T.  1  Witt.  4,  r.  3  (a),  did  not  "  housekeep- 
state  them  to  be  "  housekeepers/'  but  "  householders."       themseWesnng 

"householders," 

Littledale,  J. — That  must  be  amended,  and  a  fresh 
notice  given. 

(a)  Ante,  $A03. 


is  not  sufficient. 


Johnson  and  Another  v.  Driver.  2Vw.  nth. 

rrlGHTMAN  shewed  cause  against  a  rule  for  dis-  The  Court  win 
charging  the  defendant  out  of  custody,  and  setting  aside  outlawry,  mere- 
the  proceedings  in  outlawry.  The  ground  of  the  appli-  Sf ^^gSJi* 
cation  was,  that  the  defendant  had  been  outlawed,  al-  havingconstant- 
though  he  appeared  constantly  during  the  period  that  public  during 
proceedings  were  going  on  against  him  in  various  public  ^nsTwm!11^ 
places,  so  that  there  could   be  no  difficulty  in  finding  cJ^^S*^ 

him.  it  aside,  if  it 

appeared  that 
the  party  had 

Littledale,  J.— Is  there  any  instance  of  the  Court  set-  nodce  of  them- 
ting  aside  proceedings  on  this  ground? 

Piatt,  in  support  of  the  rule. — There  was  the  case  of 
Biscoe  v.  Kennedy  and  Wife  (a).  The  report  is  this — 
"  In  debt  on  a  bond  entered  into  by  the  wife  dum  sola, 
the  husband  is  gone  abroad  and  outlawed,  and  the  wife, 
although  she  appears  publicly,  is  waived;  and  now  it  was 
moved  to  set  aside  the  outlawry  against  the  wife,  and  re- 
store her  the  goods  taken  upon  the  capias  ullagatum, 

(«)  2  Wils.  127. 
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1881.        which  are  sworn  to  be  her  separate  goods;  but,  per  cu- 
riam, we  must  take  her  goods  to  be  her  husband's  in  point 

Johnson  '  . 

t>.  of  law;  and  if  she  has  any  equitable  right  to  them,  she 

Driver 

must  go  to  a  Court  of  equity*  As  she  appears  publicly, 
she  has  been  wrongfully  outlawed ;  therefore,  let  the  rule 
be  made  absolute  for  setting  aside  the  outlawry  against 
the  wife,  and  be  discharged  as  to  restoring  the  goods." 
Unless  the  Court  will  interfere  in  such  a  case,  its  process 
may  be  made  an  instrument  of  malignity  by  any  plaintiff. 

Littledale,  J. — There  is  only  one  case  cited  in  sup- 
port  of  this  rule.  I  never  heard  of  such  an  application 
being  favourably  received.  I  should  hesitate  before  I 
granted  it.  It  is  quite  contrary  to  my  notion*  But,  sup- 
posing it  might  be  done,  this  does  not  appear  to  me  a  case 
wherein  I  should  think  it  right  so  to  do*  The  party  had 
notice  of  the  proceedings  in  outlawry.  The  rule  must, 
therefore,  be  discharged,  each  party  paying  his  own  costs. 

Rule  discharged,  without  costs. 


Nov.  ink.  Goodman  v. 

After  nine  terms  JL  HESIGER  shewed  cause  against  a  rule  for  discharge 

is&toVi&te*to  ob-  ing  a  defendant  out  of  the  custody  of  the  Marshal.     The 

inCcus?odaPfory  ^davit  on  which  the  application  was  founded,  stated, 

nonpayment  of  that  the  defendant  was  in  custody  of  the  gaoler  of  the 

poor  rates,  has 

been  charged  county  of  Sussex,  on  a  commitment  for  non-payment  of 

aStttachmentrf  P<><>r  rates.     On  the  4th  May ,  1 829,  the  plaintiff  issued  an 

privilege,  with-  attachment  of  privilege  against  him  for  20/.     Upon  this 

out  leave  of  the  r  &        e  r  ^ 

Court  or  a  attachment  the  defendant  was  charged  and  detained  in 

UWhere  a  de-  custody,  without  leave  of  the  Court  or  of  a  Judge.     The 

fendant  is  com- 
mitted, under  a 

habeas  corpus,  to  the  custody  of  the  Marshal,  it  is  not  necessary  to  enter  a  committitur  piece  on  the 

judgment  roll. 
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plaintiff  then  proceeded  to  judgment.  On  the  6th  of  1831. 
November,  1830,  he  caused  the  defendant  to  be  brought 
up  on  a  habeas  corpus,  and  committed  to  the  custody  of 
the  Marshal,  without  a  committitur  piece  being  entered 
on  the  judgment  roll.  To  these  proceedings  two  objec- 
tions were  made:  first,  that  he  had  been  originally  charg- 
ed in  execution  on  an  attachment  of  privilege  without  leave 
of  the  Court,  or  of  a  Judge;  and,  secondly,  that  he  was  af- 
terwards committed  to  the  custody  of  the  Marshal  without 
ny  committitur  piece  being  entered  on  the  judgment  roll. 
As  to  the  first  irregularity,  the  objection  comes  too  late. 

Littledale,  J. — Yes,  they  are  too  late  to  make  that 
objection.    Go  to  the  second. 

Thesiger. — It  is  not  necessary  that  any  committitur  piece 
should  appear  on  the  judgment  roll.  Mr.  Tidd(a),  after 
stating  the  rule  which  requires  such  an  entry  to  be  made 
iii  the  case  of  prisoners  already  in  custody  of  the  Marshal, 
says — "  But  the  rule  does  not  extend  to  the  case  of  a  pri- 
soner committed  under  a  habeas  corpus,  in  which  no  com- 
mittitur piece  was  ever  necessary."  For  this  statement  he 
cites  Pitcher  v.  Faucett(b),  and  1  Chittys  Reports  (c). 
The  rule  requiring  the  committitur  piece  to  be  entered  on 
the  judgment  roll  applies  only  to  cases  where  the  defen- 
dant is  already  in  custody  of  the  Marshal  at  the  suit  of  the 
creditor. 

Archbold,  contrd,  cited  Purdom  v.  Brokbridge  (d)9  as 
shewing  the  necessity  of  a  committitur  being  entered  in  all 
cases.    Unless  it  was  entered,  the  Marshal  had  no  autho- 
rity to  keep  a  party  in  custody. 

Cur  adv.  vult. 

(«)  1  Tidd's  Prac.  364,  9th  ed.         (<*)  2  B.  &  C.  342;  1  D.  &  R. 
(*)  T.  43  Geo.  3,  K.  B.  597,  8.  C. 

(c)  Page  3G5. 
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1831.  Littledale,  J.,  directed  the  Clerk  of  the  Treasury, 

Goodman      an(*  *^e  Bag-bearer,  to  attend  him  in  Court*     They  both 
j^         appeared  accordingly. 

New.  19th.  Mr.  Edge,  the  Clerk  of  the  Treasury,  said  he  had  held 
his  office  fifty  years,  and  it  was  his  invariable  practice  to 
enter  a  commUtitur  at  the  foot  of  the  judgment  roll.  It 
was  the  practice  so  to  do  before  the  rule  of  43  Geo.  8 
was  made.  The  case  which  gave  rise  to  the  rule  was  an 
application  to  discharge  a  defendant  out  of  custody,  on 
the  ground  of  a  commUtitur  not  having  been  entered  dur- 
ing term.  The  rule,  therefore,  gave  the  officers  four 
days,  as  a  reasonable  time,  beyond  the  term,  to  make  the 
entry. 

Mr.  Curtain,  the  Bag-bearer  of  the  Treasury,  the  suc- 
cessor of  Mr.  Mitchell,  who  had  held  the  same  office  for 
forty-one  years,  stated,  that  it  was  always  his  practice  to 
enter  a  committitur  piece,  if  a  detaining  creditor  proceed- 
ed to  judgment,  and  afterwards  charged  the  defendant  in 
execution.  But,  if  he  was  detained  at  the  suit  of  another 
party,  a  committitur  was  not  entered.  He  did  not  know 
why  this  distinction  was  made.  If  a  defendant  were  in  the 
custody  of  the  Warden  of  the  Fleet,  and  he  was  charged 
in  execution  in  the  custody  of  the  Marshal,  a  committitur 
would  not  be  entered.  What  he  did  was  according  to  the 
directions  of  Mr.  Mitchell. 

Littledale,  J. — The  terms  of  the  rule  are,  that  "  the 
committitur  on  every  judgment  obtained  against  a  prisoner 
in  this  Court,  shall  be  filed  with  the  clerk  of  the  dockets, 
on  or  before  the  last  day  of  the  term  in  which  the  prison- 
er is  charged  in  execution,  and  the  said  clerk  shall  enter 
such  committitur  on  the  judgment  roll,  within  four  days 
after  the  end  of  such  term,  exclusive  of  the  last  day  of  such 
term,  unless  the  last  day  of  the  four  shall  be  a  Sunday, 
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and,  in  that  case,  within  five  days  next  after  the  end  of  1831. 
such  term;  and  in  default  thereof,  the  prisoner  shall  be  en- 
titled to  be  discharged.*'  It  appears  to  me,  from  the  terms 
of  this  rule,  that  it  is  confined  to  cases  within  the  rule  of 
96  Geo.  S  (a),  which  requires,  that  "  where  a  prisoner  is  in 
the  custody  of  the  Marshal,  the  plaintiff  in  the  King's 
Bench  shall  proceed  to  trial  or  final  judgment  within  three 
terms  after  the  declaration  delivered,  and  cause  the  de- 
fendant to  be  charged  in  execution  within  two  terms  af- 
ter such  trial  or  judgment."  This  view  is  confirmed  by 
what  Mr.  Edge  and  Mr.  Curtain  say.  Consequently,  it 
does  not  apply  to  those  cases,  where  the  party  is  not  in 
the  custody  of  the  Marshal  at  the  time  judgment  is  obtain- 
ed against  him.  Mr.  Tidd  (b)  lays  it  down — "  but  this  rule 
does  not  extend  to  the  case  of  a  prisoner  committed  under 
a  habeas  corpus,  in  which  no  committitur  piece  was  ever  ne- 
cessary." He  cites  Mr.  Justice  Bat/leys  judgment  in  Rex 
v.  The  Sheriffs  of  Middlesex  (c),  in  which  he  says — 
"  Where  the  party  is  not  in  the  custody  of  the  Marshal, 
but  is  in  the  custody  of  the  Warden  of  the  Fleet,  and  is 
brought  up  by  habeas  corpus,  for  the  purpose  of  being  re- 
moved from  the  Fleet,  in  order  to  be  charged  in  execution 
in  the  King's  Bench,  the  course  of  proceeding  is,  that  the 
party  is  brought  to  the  Judge's  chambers,  and  the  Judge 
makes  out  the  committitur  by  habeas  corpus.  He  is  then 
carried  with  the  habeas  corpus  to  the  King's  Bench  Pri- 
son, and  then  it  is  not  necessary  to  make  any  entry  of  the 
committitur"  Taking  the  whole  together,  I  think  it  only 
applies  to  those  cases  where  a  party  is  detained  in  the  cus- 
tody of  the  Marshal,  at  the  suit  of  the  judgment  creditor, 
when  the  judgment  is  obtained :  a  committitur  was  therefore 
not  necessary  to  be  entered  here.  The  rule  must  there- 
fore be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 

(a)  1  TkkT*  Pract.  360,  9th  ed.        (c)  1  ChhtyVRep.  359. 
(6)  Id.  364,  9th  ed. 

k2 
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1831. 

Nov.  18/A.  Ferrall  v.  Alexander  and  Isaacson. 

if  money  has      JilELL  Y  shewed  cause  against  a  rule  requiring  the 

been  paid  into         -   .     .  .     .  ^, 

Court  to  abide     plaintiff  to  shew  cause  why  a  sum  of  70/.  paid  into  Couit 

luitVX^he36  in  lieu  of  bail> under  the  7  &  8  Geo.  4,  c.  71,  s.  2,  should  not 
7  &  8  Geo.  4,     ke  paij  over  i0  fae  assignees  of  the  defendant,  Alexander, 

c  71,  8. 2,  and  r  &  / 

the  defendant  under  his  bankruptcy.  The  facts  are  these : — the  action  was 
it  oiuon  per-  brought  in  the  present  year  by  the  plaintiff  against  the  de- 
b^und^Tlfa  fendant8>  wh°  were  proprietors  of  the  Morning  Journal 
hemustdosobe-  newspaper,  for  work  and  labour  in  reporting  for  that  pub- 
Money  so  paid  lication.  Special  bail  was  put  in  on  the  8th  of  May.  It  was 
menMo^cre^"  excepted  to,  and  notice  of  justification  given  for  the  4th  of 
ditor  within  the  June%  Counsel  was  instructed  to  oppose,  but  the  bail  did  not 

protection  of  #  m  . 

the  6  Geo.  4,  c  appear  to  justify.  The  time  for  rendering  the  defendant 
If  paid  in  after  expired  on  the  4th  of  June.  But,  in  the  afternoon  of  that 
an  act  of  bank-    jay  foe  defendant  obtained  permission  to  pay  50/.  for  the 

raptcy,  and  less         J'  r  r  J 

than  two  months  debt,  and  20/.  for  costs,  into  Court,  to  abide  the  event 
mission  issued,    of  the  suit.     After  that,  the  general  issue  was  pleaded, 

the  pro^tiSn11  and  Usue  Joined  in  Trinity  Term.  Five  weeks'  notice  of 
of  6  Geo.  4,  c     trial  was  given,  and  the  cause  came  on  at  the  last  Summer 

Assizes  for  the  county  of  Surrey.  The  plaintiff  obtained  a 
verdict  for  46/.  8*.;  and  but  for  this  application  would 
have  had  final  judgment  on  the  fourth  day  of  this  term.  On 
the  13th.  of  July,  a  commission  of  bankrupt  issued  against 
the  defendant,  and  on  the  6th  of  August  assignees  were 
appointed.  On  the  28th  of  October,  he  obtained  his  cer- 
tificate. The  bankruptcy  took  place  after  issue  joined, 
and  before  trial.  The  application  is  on  this  ground,  that, 
as  after  the  certificate  the  bail  might  apply  to  enter  an  ex- 
oneretur  on  the  bail  piece,  this  money,  which  was  paid  into 
Court  in  lieu  of  bail,  ought  to  be  paid  out.  Whether  the 
Court  will  order  it  to  be  paid  out,  depends  on  the  con- 
struction of  sections  2  and  3  of  the  7  &  8  Geo.  4,  c.  71. 
By  s.  2,  it  is  enacted,  that  "  in  all  cases,  where  the  defen- 
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dant  shall  have  been  arrested,  and  given  bail  to  the  sheriff,         1831. 
or  shall  have  been  arrested  and  remain  in  custody,  it  shall       ferrall 
be  lawful  for  such  last-mentioned  defendant,  instead  of  «• 

putting  in  and  perfecting  special  bail,  to  deposit  and  pay 
into  the  said  Court  the  sum  indorsed  on  the  writ,  together 
with  the  amount  of  the  King's  fine,  if  any,  upon  the  origin- 
al writ,  and  the  further  sum  of  20/.  as  a  security  for  the 
costs  of  the  action,  there  to  remain  to  abide  the  event  of 
the  suit."    There  is  then  a  condition  in  sect.  3,  on  which  it 
may  be  taken  out  of  Court.   By  that  section  it  is  provided 
"  that  it  shall  and  may  be  lawful  for  the  said  defendant, 
who  hath  made  his  election  to  make  such  deposit  and 
payment  as  aforesaid,  at  any  time  in  the  progress  of  the 
cause  before  issue  joined  in  law  or  fact,  or  final  or  interlo- 
cutory judgment  signed,  to  receive  the  same  out  of  Court, 
by  order  of  the  said  Court,  upon  putting  in  and  perfecting 
special  bail  in  the  cause,  and  payment  of  such  costs  to  the 
plaintiff  as  the  said  Court  shall  direct."     Now,  I  admit 
that  though  there  is  no  provision  of  this  act  relating  to  as- 
signees, or  the  case  of  bankruptcy ;  yet,  by  analogy,  an  ap- 
plication may  be  made  to  the  equity  of  this  Court  to  place 
the  bankrupt  and  his  assignees  in  the  same  situation  as  if 
special  bail  had  been  put  in  and  perfected.     But  if  this  be 
fL  case  in  which  special  bail  could  not  have  been  put  in 
and  perfected,  and  so  the  money,  could  not  have  been  tak- 
en out,  the  assignees  are  not  entitled  to  take  this  money 
out  of  Court.    Now,  by  the  terms  of  this  statute,  it  would 
be.  too  late  to  put  in  and  perfect  special  bail  after  issue 
bad  been  joined.     Here,  issue  had  been  joined  before  the 
bankruptcy  of  the  defendant,  and  therefore  it  would  be  too 
late  to  make  such  an  application  on  the  part  of  the  assig- 
nees, who  can  only  have  the  same  rights  as  the  bail,  if  put 
in.   The  statute,  by  using  the  words  "  made  his  election/ 
clearly  contemplates  a  party  being  bound  by  his  election, 
unless,  before  certain  steps  in  the  cause  have  been  taken, 
he  puts  in  and  perfects  special  bail;  for,  he  gains  great 
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1831 .         advantages  by  paying  in  this  money  in  lieu  of  bail,  he  saves 
Ferrall      *he  expense  of  that  proceeding,  and  risks  only  2(M.  for 
*•  costs,    whereas  they  generally  amount  to  much  more. 

Could  bail  have  been  put  in  on  the  Srd  of  November? 
Certainly  not.  The  words  "  final  or  interlocutory  judg- 
ment signed,"  do  not  here  apply.  I  submit,  the  passage 
means,  that  where  issue  is  joined,  the  party  must  make  his 
election  before  issue  is  joined ;  but  where  no  issue  is  join- 
ed, it  must  then  be  before  final  or  interlocutory  judgment 
•eddendo  singula  singulis* 


Littledale,  J. — Supposing  there  was  a  declaration 
merely,  how  then? 

Kelly. — It  is  then  perfectly  clear  that  he  may  come  in, 
because  it  does  not  there  appear  whether  issue  is  joined  or 
not.  The  assignees  therefore  having  no  right,  unless  the 
bail  had  been  put  in  before  issue  joined ;  and  bail  not  hav- 
ing been  so  put  in,  they  have  now  no  right  to  have  this 
money  paid  over  to  them.  Then,  on  the  subject  of  costs, 
the  3rd  section  provides  that  the  defendant  shall  be  allow- 
ed to  make  this  election  only  on  the  "  payment  of  such 
costs  to  the  plaintiff  as  the  said  Court  shall  direct."  These 
should  be  all  the  costs  to  which  the  plaintiff  has  been  put 
in  making  the  application. 

Thesiger  and  Humfrey,  in  support  of  the  rule. — The 
words  of  the  latter  part  of  s.  2  of  7  &  8  Geo.  4,  c.  71, 
are — "  if  judgment  be  given  in  the  said  action  for  the  de- 
fendant, or  the  plaintiff  discontinue  his  suit,  or  be  other- 
wise barred,"  "  the  said  money,"  "  so  paid  into  Court  shall, 
by  order  of  the  Court  by  motion  to  be  made  for  that  pur- 
pose, be  repaid  to  such  defendant."  Here  the  plaintiff  is 
clearly  "  barred."  The  defendant's  having  obtained  hiscer^ 
tificate  is  a  bar.  The  plaintiff,  if  he  had  chosen,  might 
have  come  in  and  proved  his  debt.    But,  by  looking  at  the 
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bankrupt  act,  6  Geo.  4,  c.  16,  s.  63,  there  cannot  be  the         1831. 
slightest  doubt  on  the  subject.    Under  that  act,  by  the       pBRRAI^ 
assignment  of  the  26th  of  July,  the  assignees  became  abso-  v. 

lutely  entitled  to  the  bankrupt's  personal  estate.  Now, 
was  this  70L  ever  part  of  the  personal  estate  of  the  bank- 
rupt? Undoubtedly  it  was,  and  was  merely  in  Court  to 
abide  the  event  of  the  suit  Until  the  suit  was  deter- 
mined, it  was  uncertain  whether  it  was  to  be  paid  over  to 
the  bankrupt  or  to  the  plaintiff.  Now,  it  would  be  very 
remarkable,  if  the  plaintiff  here  were  to  be  in  a  better  si- 
tuation than  a  person  having  a  security  for  his  debt.  By 
the  6  Geo*  4,  c  16,  s.  108,  it  is  provided,  "  that  no  credi- 
tor having  security  for  his  debt,  or  having  made  any  at- 
tachment in  London,  or  any  other  place,  by  virtue  of  any 
custom  there  used,  of  the  goods  and  chattels  of  the  bank- 
rupt, shall  receive,  upon  any  such  security  or  attachment, 
more  than  a  rateable  part  of  such  debt."  He  therefore 
was  only  entitled  to  receive,  like  other  creditors,  a  rateable 
part  of  his  debt,  if  he  had  thought  proper  to  prove  it. 
He  cannot  contend  that  he  has  any  hen  on  this  money : 
it  is  a  mere  security ;  and  he  must  stand  in  precisely  the 
same  situation  as  any  person  who  has  a  security.  This 
money  was  paid  into  Court  in  place  of  bail,  and  therefore 
subject  to  all  the  liabilities  and  possessing  all  the  equities 
of  bail.  Now,  undoubtedly,  if  bail  had  been  put  in,  they 
would  have  been  entitled  to  be  discharged.  This  money, 
possessing  the  same  equities  as  bail,  ought  to  be  paid  out 
of  Court  to  the  assignees,  and  the  plaintiff  ought  not  to 
be  allowed  to  receive  it,  to  the  prejudice  of  the  other  cre- 
ditors. 

Cur.  adv.  vuti. 

Littlbdale,  J. — This  was  a  rule  obtained  by  the  as-     2Vbv.  25th. 
signees  of  Alexander,  calling  on  the  plaintiff  to  shew  cause 
why  a  sum  of  70/.,  paid  into  Court  in  lieu  of  bail,  should 
not  be  paid  out  to  them.     The  facts,  as  they  relate  to  the 
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1831.        question  before  the  Court,  are  these: — The  writ  was  re- 
Perrall      turnable  in  Trinity  Term.     The  time  for  perfecting  bail 
v.  expired  on  the  4th  of  June.    Bail  did  not  justify;  and  on 

*  the  same  day  the  defendant  obtained  a  rule  to  pay  money 
into  Court  in  lieu  of  bail,  under  7  &  8  Geo,  4,  c.  71,  s.  2. 
Notice  of  trial  was  afterwards  given.  On  the  13th  of  July, 
a  commission  of  bankrupt  issued  on  an  act  of  bankruptcy 
committed  before  the  money  was  paid  into  Court.  On  the 
26th  the  assignment  was  made.  On  the  27th,  notice  was 
given  to  the  plaintiff  that  an  application  would  be  made  to 
this  Court,  to  have  this  money  paid  out  to  the  assignees. 
On  the  28th,  notice  was  given  to  the  plaintiff  that  he  might 
come  in  and  prove  his  debt.  On  the  4th  of  August,  the 
trial  took  place;  and  on  the  20th  October,  the  defen- 
dant obtained  his  certificate.  On  the  2nd  November,  the 
present  application  was  made  to  this  Court  by  the  as- 
signees, to  have  this  money  paid  out  to  them,  under  the  7 
&  8  Geo  A,  c.  71,  ss.  2, 3.  The  words  of  sect.  2  are,  that, 
"  in  all  cases  where  a  defendant  shall  have  been  arrested 
and  shall  have  given  bail  to  the  Sheriff,  or  shall  have  been 
arrested  and  remain  in  custody,  it  shall  be  lawful  for 
such"  "defendant,  instead  of  putting  in  and  perfecting 
special  bail,  to  deposit  and  pay  into  the  said  Court  the  sum 
indorsed  upon  the  writ,  together  with  the  amount  of  the 
King's  fine,  if  any,  upon  the  original  writ,  and  the  fur- 
ther sum  of  20/.,  as  a  security  for  the  costs  of  the  action, 
there  to  remain  and  abide  the  event  of  the  suit."  By  sec- 
tion 3  it  is  provided,  "  that  it  shall  and  may  be  lawful  for 
the  defendant  who  hath  made  his  election,  to  make  such 
deposit  and  payment  as  aforesaid,  at  any  time  in  the  pro- 
gress of  the  cause,  before  issue  joined  in  law  or  fact,  or 
final  or  interlocutory  judgment  signed,  to  receive  the  same 
out  of  Court,  by  order  of  the  said  Court,  upon  putting  in 
and  perfecting  special  bail  in  the  cause,  and  payment  of 
such  costs  to  the  plaintiff  as  the  said  Court  shall  direct." 
The  first  question  on  the  construction  of  this  statute  is, 
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whether,  if  no  bankruptcy  had  taken  place,  the  defendant        1931. 
would  be  entitled  to  take  the  money  out  of  Court.     I  think      Ferrall 
he  would  not.    He  applies  before  final  j  udgment.    But  the  *• 

ALEXANDER* 

act  did  not  mean  that  the  defendant  should  have  power  to 
come  in  just  before  final  judgment  had  been  signed.  I 
think  the  application  should  have  been  made  before  any 
one  of  the  events  mentioned  in  the  statute  had  taken  place. 
It  should  have  been  made  before  issue  joined.  The  de- 
fendant is  therefore  concluded!  and  too  late  to  make  this 
application. 

Then  the  question  is,  whether  the  bankruptcy  makes 
any  difference.  The  assignees  say,  that,  as  the  money 
here  was  paid  into  Court  in  lieu  of  bail,  it  must  be  in  the 
same  situation  as  bail;  and  as  bail  would  be  relieved,  this 
money  ought  to  be  paid  out  of  Court.  But  the  cases  are 
not  on  the  same  footing.  The  bail  could  have  rendered 
their  principal  at  any  time  before  they  were  fixed.  The 
Court,  to  prevent  the  circuity  of  proceeding,  relieve  the 
bail  in  such  cases;  but  it  cannot  relieve  money.  The  rea- 
soning does  not  apply*  If  the  money  is  bound,  the  as- 
signees are  bound.  On  the  construction  of  the  2nd  and 
3rd  sections  of  this  act,  therefore,  I  think  the  assignees 
are  not  entitled  to  have  this  money  out  of  Court. 

But,  if  the  assignees  are  driven  from  this  point,  they 
put  their  claim  on  another  ground,  namely,  that  the  money 
was  paid  into  Court  after  an  act  of  bankruptcy ;  and  there- 
fore, as  a  commission  issued  within  two  months  after  the 
payment,  it  is  not  protected  by  sect.  8 1  of  the  6  Geo.  4,  c.  1 6, 
nor  can  it  be  considered  as  a  payment  to  a  creditor,  so  as 
to  be  protected  by  sect.  82  of  that  act.  I  think  it  cannot 
be  considered  as  a  payment  to  a  creditor;  and,  as  a  com- 
mission issued  within  two  months  after  the  transaction,  the 
plaintiff  cannot  avail  himself  of  sect.  8 1 .  The  plaintiff,  then, 
is  not  entitled  to  have  this  money  out  of  Court,  nor  are 
the  assignees  entitled  to  have  it  out,  under  sect  3  of  the  7 
&  8  Geo.  4,  c.  7 1 .  But  the  money  is  in  Court.  If  the  Court 
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1831.        sees  clearly,  that,  under  the  6  Geo.  4,  c.  1C#  s,  63,  the  a$- 
"    T  signees  are  entitled  to  this  money,  it  may  exercise  its 

1*  ERR  ALL 

«*  equitable  discretion,  and  order  it  to  be  paid  over  to  the  a$- 

Alexander. 

signees. 

As  to  the  costs,  since  the  assignees  do  not  obtain  this, 
money  directly  under  the  7  &  8  Geo.  4,  c.  71,  but  through 
the  equitable  jurisdiction  of  the  Court,  I  think  there 
was  fair  ground,  on  the  part  of  the  plaintiff,  to.  object 
to  this  money  being  paid  over  to  the  assignees,  without  the 
discretion  of  this  Court  being  exercised.  The  assignees, 
therefore,  ought  to  pay  the  costs  of  this  application. 

This  rule  was  moved  in  the  other  Court.  I  have  spoken 
to  the  other  Judges  on  the  point,  and  they  take  the  same 
view  of  it  that  I  have  taken* 

Ketty  informed  the  Court,  it  was  not  admitted  that  the, 
payment  had  taken  place  after  the  act  of  bankruptcy* 

Littledale,  J. — Let  it,  then,  be  referred  to  the  Mas- 
ter to  ascertain  that  fact,  apd  the  rule  enlarged  till  the 
first  day  of  next  term* 

Rule  enlarged. 

Qn  the  first  day  of  Bfilary  Term,  it  having  been  ascer- 
tained that  the  payment  had  been  made  after  the  a,ct  of 
bankruptcy,  the  rule  was  made  absolute* 

Rule  absolute,  the  assignees  paying  the  posts  of 
the  application. 
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1831. 

Chambers  v.  Ward.  No*.  19M. 

AsROWDER  shewed  cause  against  a  rule  for  discharge  TheaffldtTitof 
ing  a  defendant  out  of  the  custody  of  the  Sheriff  of  York,  must  shew  that 
on  the  ground  of  a  defect  in  the  affidavit  to  hold  to  bail.  ^^{^1. 
The  affidavit  stated,  that  the  defendant  was  indebted  to  ^^  amounts 

to  20/. 

deponent  in  the  sum  of  20/.  on  articles  of  agreement  in 
a  bond  or.  writing  obligatory,  whereby  the  defendant, 
George  Ward,  bound  himself  in  the  sum  of  20/.,  to  be 
recovered  "as  liquidated  damages,"  and  that  the  said 
GeorgeWard  had  broken  the  same  by  neglecting  to  make 
certain  weekly  payments.  In  the  case  of  Wildey  v.  Thorn- 
ton (a)  it  was  holden,  that  an  affidavit  to  hold  to  bail  for 
a  certain  sum  for  the  breach  of  an  agreement,  must  shew* 
that  the  sum  is  stipulated  damages,  and  not  a  mere  penalty. 
Lord  EUenborough  there  said,  "  the  rule  is  clear,  that,  for 
stipulated  damages,  a  defendant  may  be  holden  to  bail" 
Now  here  the  201.  was  stated  to  be  stipulated  damages, 
and  therefore  the  affidavit  was  sufficient. 

Taunton,  J. — There  is  no  pretence  for  holding  a  man 
to  bail  on  such  an  affidavit.  The  plaintiff  has  thought 
proper  to  call  these  liquidated  damages,  which  are  not  so 
in  point  of  law,  unless  you  shew  that  the  defaults  in  pay- 
ment amount  to  SO/.,  and  that  must  appear  on  the  affi- 
davit. His  merely  calling  them  liquidated  damages  does 
not  make  them  so  in  point  of  law. 

Rule  absolute. 

(a)  2  East,  409. 
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Nov,  i$M.  In  the  matter  of  Millard. 

The  Court  win    j£j#  ANDRE  WS  shewed  cause  against  a  rule  requiring: 

not,  on  a  aum-  w»n 

rotry  appMca-  Mr.  Millard,  an  attorney  of  the  Court,  to  shew  cause  why 
attora^to**4**  he  should  not  deliver  up  certain  title  deeds  belonging  to  a 
B«[tof  whatu"  ^r*  ^aw^erf  deceased,  on  payment  of  all  costs  that  might 
due  to  him,  be  found  due  on  taxation.  Mr.  Millard  had  been  em- 
hare  been  in-  ployed  by  the  trustees  of  Mr.  Candler's  estate  to  raise 
^Oiepurpoae  monev  uP<>n  H.  The  deeds  were  laid  before  a  convey- 
of raising  money  ancer,  and  the  title  not  appearing  satisfactory,  the  money 

was  not  advanced.  It  was  contended,  on  the  other  side, 
that  he  was  solicitor  to  the  mortgagee;  hut  Mr.  Millard 
had  never  acted  on  his  part,  but  on  the  part  of  the  trus- 
tees. The  latter,  therefore,  were  bound  to  pay  him.  He 
had  a  lien  on  the  deeds  for  what  was  due  to  him  as  a 
solicitor,  and  the  Court  would  not  interfere  to  make  him 
deliver  them  up.  He  cited  Ex  parte  Lowe  (a),  where  it 
was  decided,  that  the  Court  will  not  eompel  an  attorney 
upon  a  summary  application  to  deliver  up,  upon  payment 
of  his  demand,  a  lease  put  into  his  hands  for  the  purpose 
"  of  making  an  assignment  of  it. 

•  Campbell,  contra,  contended,  that  the  deeds  had  come 
tortiously  into  the  possession  of  Mr.  Millard,  and  there- 
fore the  Court  should  interfere. 

Taunton,  J. — I  do  not  see  that  he  came  into  the  pos- 
session of  them  tortiously.  He  says,  you  are  bound  to  pay 
him,  and  that  he  has  a  lien  on  these  deeds.  That  can 
only  be  determined  by  a  jury.  The  Court  cannot  inter- 
fere to  try  the  question  of  lien. 

Rule  discharged,  without  costs. 
(«)  8  East,  237. 
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Fraser  v.  Miller.  Nov.  21**. 

Mr L ATT  shewed  cause  against  a  rule  for  setting  aside  a  a  *cu fa. should 
scire  facias  against  bail,  on  the  ground,  that  it  had  not  (by^ntheShe- 
lain  four  juridical  days  in  the  Sheriff's  office.     The  sci.  ^'office. 
fa.  had  lain  five  days,  including  the  return-day,  in  the  She- 
riff's office.     A  Sunday,  however,  intervened.     The  ques- 
tion was,  whether  the  Sunday  was  to  be  reckoned  one  day. 
He  submitted  that  it  was.     In  the  case  of  a  capias  ad  sa- 
tisfaciendum against  bail,  the  four  days  were  to  be  reckon- 
ed exclusive  of  Sunday;  but  it  was  not  so  in  the  case  of  a 
sci.  fa.,  no  search  being  necessary,  the  return  being  scire 
feci,  and  not  nihil.    No  case  decided,  that,  in  the  instance 
of  a  sci.  fa. ,  Sunday  was  to  be  considered  exclusive.    In 
the  case  of  a  ca.  sa.,  there  was  some  reason  why  the  four 
days  should  be  exclusive  of  Sunday f  namely,  to  give  an 
opportunity  to  serve  notice  of  bail  within  four  days. . 

Littledale,  J. — It  would  seem  that  they  should  be  ex- 
clusive of  Sunday,  by  analogy  to  the  cases  mentioned  in 
Ttdd. 

Plait. — Those  cases  do  not  apply  to  a  set.  fa. 

Kelly  in  support  of  the  rule. — The  sci.fa.  must  lie  four 
days  exclusive  of  Sunday  in  the  Sheriff's  office  (a).  In  a 
note  to  the  case  of  Clark  v.  Bradshaw  (b),  it  was  laid  down 
on  the  authority  of  a  case  of  the  name  of  Williams  v.  Ma- 
son, M.  4  Geo  2;  that  it  was  settled  that  the  scire  facias 
must  lie  four  days  in  the  office,  as  well  where  scire  feci  is 
returned,  as  nihil.  What  those  days  must  be,  was  decid- 
ed in  Scott  v.  Larkin  (c).  There,  Holy  Thursday  was  an 
intervening  day,  and  the  Court  held  that  it  ought  not  to 

(a)  1  Chit.  Prac.  207-  (()  1  East,  89. 

(c)  7  Bing.  109 ;  S.  C.  4  Moore  &  Payne,  748. 
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be  reckoned  one  of  the  four  days.    All  the  days  ought  to 
be  searching  days,  but  a  Sunday  was  not  such  a  day. 

Cur.  adv.  vuli. 


LittledalEj  J. — I  have  looked  into  the  cases  on  this 
subject,  and  I  am  of  opinion  that  the  four  days  ought  to 
be  reckoned  exclusive  of  Sunday. 

Rule  absolute,  without  costs. 


Nov.  22nd. 

In  all  proceed- 
ings by  scire 
facias,  Sunday 
is  not  to  be 
reckoned. 


Anonymous. 

\JTEORGE,  on  a  former  day,  had  obtained  a  rule  nisi,  to 
set  aside  a  judgment  in  scire  facias  for  irregularity,  on  the 
ground,  that,  in  the  rule  for  judgment,  an  intervening  Sun- 
day was  reckoned  as  one  of  the  four  days. 

Addison  now  shewed  cause,  and  contended,  that  there 
was  a  distinction  between  this  case  and  the  one  previously 
decided  by  the  learned  Judge,  of  Fraser  v.  Miller  (a),  in- 
asmuch as  that  was  a  sci.fa.  against  bail,  and  this  was  not 
against  bail;  that  all  the  cases  in  which  Sunday  was  ex- 
cluded, were  cases  in  which  bail  were  charged ;  that  the 
Courts  were  always  more  strict,  where  the  proceedings 
were  against  bail,  than  in  common  cases.  He  cited  Wa- 
then  v.  Beaumont  (6),  where  the  distinction  is  drawn.  He 
contended,  that,  in  rules  of  this  sort,  Sunday  is  reckoned 
as  one  of  the  days,  unless  it  happens  to  be  the  last. 

George,  in  support  of  the  rule,  cited  Wathen  v.  Beau- 
mont (6),   and  Goodwin  v.  Lugar  (c),  where  it  was  held, 


(a)  Ante,  p.  141. 

(6)  11  East,  272,  n.  (b). 


(c)  6M.&S.135;  2  Chit.  Rep. 
192. 
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that  in  set.  fa.  an  intervening  Sunday  was  not  to  be  reck-         1831. 
oned,  and  that  the  rule  had  been  no  where  held  to  apply    AnonJ^s. 
specifically  to  cases  of  bail. 

Littledale,  J. — I  am  of  opinion  that  Sunday ,  though 
an  intervening  day,  cannot  be  reckoned  as  one  of  the  four 
days.  The  rule  of  5  Geo.  2,  was  general,  and  all  proceed- 
ings by  set.  fa.,  whether  against  bail  or  for  other  purposes, 
ought  to  be  governed  by  the  same  principle:  and  the 
judgment  must  therefore  be  set  aside.  But,  as  it  is  a 
doubtful  point,  without  costs. 

Addison  wished  to  add  the  condition  of  bringing  no  ac- 
tion, execution  appearing  to  have  been  issued. 

Littledale,  J.,  imposed  this  condition,  but  said,  that 
the  plaintiff  must  then  pay  the  costs  of  the  rule. 

Rule  absolute  without  costs,  the  defen- 
dant bringing  no  action. 


Doe  d.  Sir  Nicholas  Conyngham  Tindal  v.  Roe.  ^ov.  23rd. 

(Before  the  four  Judges). 

JL  HIS  was  an  ejectment  brought  to  recover  possession  of  The  l  Geo.  4,  c. 
a  farm  in  Essex.    Amory  Pratt,  the  tenant  in  posses-  naiiuhddhfg 
sion,  held  it  under  a  lease  from  the  lessor  of  the  plain-  0Te' t0  *j.ve  8f~ 

r  cunty  and  enter 

tiff  for  a  term  which  had  not  expired,  but  which  had  been  into  recogni- 
surrendered  by  a  trustee,  to  whom  Pratt  had  assigned  the  piie8  to  cases 
lease  for  the  benefit  of  creditors.    Upon  this  surrender  JjJjjjJ*  ^der 
being  made,  the  lessor  of  the  plaintiff  demanded  posses-  lea*e> and  has 

.  expired  by  ef- 

8ion  in  writing,  according  to  the  terms  of  1  Geo*  4,  c.  87.  fluxion  of  time; 
The  tenant  refused  to  give  up  possession,  on  which  the  agwmentfrom 
present  ejectment  was  brought.    The  lessor  of  the  plain-  y_ear  to  year» if 

*  J  °  r  the  tenancy  has 

tiff  caused  to  be  given  the  usual  notice  of  motion,  under  been  determin- 
ed by  a  regular 
notice  to  quit. 


144  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

1831.  the  above  statute,  to  compel  the  tenant,  in  case  he  should 
seek  to  defend,  to  enter  into  the  usual  recognizances  pro- 
vided  by  the  act.  A  rule  to  shew  cause  to  that  effect  hav- 
ing been  obtained  by  Campbell — 

Barstow  shewed  cause. — The  present  case  is  not  within 
the  terms  of  the  statute  in  question.  That  statute  has 
given  to  the  landlord  the  extraordinary  remedy  now  sought; 
in  only  two  cases:  the  one  where  the  lease  is  for  a  term  of 
years,  and  has  expired,  the  word  "  expired"  evidently  mean- 
ing an  expiration  by  effluxion  of  time ;  the  other,  where 
the  tenancy  is  from  year  to  year,  and  determined  by  a  re- 
gular notice  to  quit  The  Legislature  throughout  has 
used  the  term  "  expired "  as  applicable  to  leases,  and 
"  determined "  as  applicable  to  a  yearly  tenancy.  The 
distinctive  use,  therefore,  of"  expired  "  and  "  determined  " 
shews  most  clearly,  that  where  the  tenancy  is  by  lease  for  a 
term  certain,  a  determination  of  the  lease,  either  by  land- 
lord or  tenant,  would  not  be  a  case  in  which  the  Legisla- 
ture intended  to  provide  a  remedy.  This  also  appears 
about  the  middle  of  the  section,  where  it  is  provided,  that 
the  Court,  upon  production  of  the  lease,  shall,  under  the  cir- 
cumstances there  directed,  cause  the  security  to  be  given. 
Now,  if  it  had  been  intended  that  it  should  be  done  under 
any  other  circumstances  than  those  of  the  expiration  of  the 
lease  by  effluxion  of  time,  as,  for  instance,  in  the  present 
case,  by  surrender,  it  is  reasonable  to  infer  that  the  pro- 
vision would  have  been  upon  the  production  not  only  of 
the  lease,  but  of  any  instrument  by  which  the  same  was 
determined.  As  the  present  rule  is  drawn  up  on  the  mere 
production  of  the  lease,  nothing  would  appear  but  a  sub- 
sisting lease.  It  may  also  be  reasonably  concluded,  that 
this  extraordinary  remedy  was  not  intended  to  be  given 
where  the  matter  in  dispute  between  the  landlord  and  the 
tenant  was  of  any  thing  but  the  simplest  nature,  because 
it  could  not  be  expected  that  the  Court  would  try  any  real 
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matter  in  difference  upon  affidavit.  The  statute  should  1831. 
be  construed  strictly  as  to  calling  on  any  man  to  give  se- 
curity before  he  is  allowed  to  defend  his  own  possession. 
That  appears  by  every  case  which  has  been  decided  on 
the  act.  In  the  case  of  Doe  d.  Pemberton  and  Others  v. 
Roe  (a),  in  which  a  similar  application  to  the  present  was 
made,  it  appeared,  that  the  tenant  held  under  a  lease  for 
ninety-nine  years,  if  certain  persons  should  so  long  live. 
There,  Lord  Tenterden  said — "  The  statute  only  applies 
to  cases  where  the  holding  is  for  any  term  or  number  of 
years  certain,  or  from  year  to  year.  I  think  that,  under 
the  lease  in  question,  there  was  not  a  holding  for  any  term 
or  number  of  years  certain.  The  case,  therefore,  does 
not  come  within  the  operation  of  the  act  of  Parliament, 
and  we  cannot  call  upon  the  tenants  to  give  security." 
Yet,  in  that  case  there  was  less  difficulty  than  there  could 
be  in  the  present,  inasmuch  as  the  determination  of  the 
term  in  that  case  by  the  dropping  of  the  lives,  was  a  part 
of  the  compact  between  the  parties  when  the  lease  was 
made.  The  mere  fact  of  the  lives  having  dropped  can 
scarcely  be  a  subject  seriously  in  dispute.  But  the  case 
of  Doe  d.  Cardigan  v.  Roe  (b)  seems  to  be  expressly  in 
point.  There,  the  tenant  held  the  premises  in  question 
of  his  landlord  on  a  lease  for  fourteen  years,  determinable 
at  the  end  of  seven  years;  the  tenant  had  given  notice  to 
his  landlord  of  his  intention  to  quit,  which  was  accepted 
by  the  landlord ;  but  when  the  notice  had  expired  he  re- 
fused to  give  up  possession,  and  the  question  was,  whe- 
ther the  case  came  within  the  statute.  The  Court  were 
of  opinion,  "  that  the  statute  clearly  applied  only  to  cases 
where  the  lease  or  term  had  expired  by  mere  effluxion  of 
time,  and  not  to  a  tenancy  determinable  by  notice  to  quit, 
either  from  or  to  the  landlord,  where  there  was  a  subsist- 
ing lease,  and  therefore  refused  the  rule.'*  But,  suppos- 
es 7  B.  &  C.  2.  (6)  5  D.  &  R.  540.    See  Chit.  Prac  228. 

VOL.  I.  L 
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1831.  ing  that  this  should  be  a  case  in  which  the  Court  conceiv- 
ed that  it  has  this  discretion,  the  present  is  one  in  which 
it  would  not  think  it  right  to  exercise  that  discretion. 


Rob. 


The  Court  here  stopped  Barstow. 

Campbell,  in  support  of  the  rule. — This  is  a  case  clear- 
ly within  the  mischief  of  the  act  and  the  terms  of  the  pre- 
amble. It  states,  that  "  the  laws  heretofore  made  for  pre- 
venting the  losses  to  which  landlords  are  exposed  by  the 
unlawful  holding  over  of  lands  and  tenements  by  tenants 
or  persons  claiming  under  them,  after  the  expiration  or  le- 
gal determination  of  their  terms  or  interest,  having  been 
found  by  experience  to  be  insufficient;"  and  then  it  goes  on 
to  provide  a  remedy  for  those  mischiefs.  Now,  it  is  most 
clear,  that  the  interest  of  this  man  has  been  determined, 
and  the  fact  is  not  pretended  to  be  denied.  Undoubted- 
ly, in  the  subsequent  part  of  the  section,  the  word  "  inter- 
est*' is  omitted,  but  the  Court  will  deal  with  the  section  as 
one  entire  sentence,  and  see  the  mischief  intended  to  be 
remedied.  It  will  not  abridge  the  remedy  of  the  landlord 
merely  on  account  of  the  omission  of  a  word.  Besides, 
the  construction  put  by  the  other  side  on  the  word  "  ex- 
pired," is  not  a  proper  one.  For  this  purpose,  "  expira- 
tion "  and  "  determination,"  may  fairly  be  considered  as  sy- 
nonymous. The  difficulty  is  on  account  of  the  case  of  Doe 
d.  Cardigan  v.  Roe.  But  if  the  Court  should  be  of  opin- 
ion, that  the  present  case  is  really  within  the  act  of  Par- 
liament, and  substantially  though  not  critically  within  the 
words  of  the  statute,  they  will  reconsider  the  case,  and 
give  to  the  landlord  that  remedy  to  which  he  is  fairly  en- 
titled. 

Lord  Tenterden,  C.  J. — I  am  of  opinion,  that  the  sta- 
tute empowering  the  Court  to  give  the  landlord  the  extra- 
ordinary remedy  now  desired,  applies  only  to  cases  where 
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the  tenancy,  if  by  lease,  has  expired  by  effluxion  of  time,  or  1831 . 
if  by  a  yearly  tenancy,  where  it  has  been  determined  by  a 
regular  notice  to  quit.  The  present  may  be  a  case  within 
the  hardship  intended  to  be  remedied  by  this  statute,  but 
the  words  used  to  give  the  remedy  do  not  extend  to  this 
case.  The  words  used  by  it  are  clear  and  unambiguous, 
and  I  see  no  reason  to  disapprove  of  the  determination  to 
which  it  is  admitted  the  Court  came,  in  a  case  precisely 
the  same  as  the  present. 

Parke,  J. — I  own,  that  if  it  were  not  for  the  case  of 
Doe  d.  Cardigan  v.  Roe,  I  should  be  of  opinion,  that  this 
was  a  case  not  only  within  the  mischief,  but  within  the 
fair  meaning  of  the  terms  of  this  act.  But  after  the  deci- 
sion in  that  case,  which  decision  has  been  acquiesced  in 
for  some  time,  I  think  it  better  to  observe  uniformity  in 
the  practice,  and  not  overrule  that  determination  by  going 
out  of  the  words  into  that  which  we  may  conceive  to  be 
the  substantial  meaning  of  the  act.  I  concur,  therefore, 
with  my  Lord  Chief  Justice,  that  this  rule  should  be  dis- 
charged. 

Taunton,  J. — I  think,  with  my  Lord  Chief  Justice,  that, 
independently  of  the  case  of  Doe  d.  Cardigan  v.  Roe,  the 
act  of  Parliament  very  clearly  refers  to  only  two  cases;  one, 
where,  the  tenancy  being  by  lease,  the  lease  has  expired 
by  effluxion  of  time;  the  other,  where  the  tenancy  is  from 
year  to  year,  and  has  been  determined  by  a  regular  notice 
to  quit 

Patteson,  J. — I  am  of  the  same  opinion.  It  appears 
to  me  that  the  words  of  the  act  are  very  clear,  and  there  is 
no  reason  whatever  to  dissent  from  the  construction  put 
upon  them  by  the  Court  in  the  case  of  Doe  d.  Cardigan 
v.  Roe. 

Rule  discharged,  without  costs. 

l2 
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Nov.  2ith.  Anonymous. 

Where  an  ap-     Jtf  USB  Y  moved  under  48  Geo.  3,  c.  123,  to  discharge  a 
charge  a  debtor   debtor  who  had  lain  in  prison  twelve  months,  for  a  sum  not 

Geo.  3,  c  123,  is 

pocedon notice,       ^a^ appeared  on  notice  to  oppose  the  application.    He 
lowS*  "rC  **"   Produced  an  affidavit,  which  shewed  that  the  defendant 

was  in  custody  for  a  debt  exceeding  201. 

Littledale,  J.,  refused  the  rule  accordingly. 

Rule  refused. 


Ball  then  applied  for  costs. 

Littledale,  J. — Costs  are  never  allowed  on  shewing 
cause  on  notice  (a). 

(a)  So,  also,  costs  are  not  allowed  where  cause  is  shewn  in  the  first 
instance.  y 


NoVr24lh.  SULSH  V.  CRANBROOK. 

in  all  cases  of     Jl  U TC HI N SON  shewed  cause  against  a  rule  for  dis- 
dertaking  to  try,  charging  a  rule  for  judgment  as  in  case  of  a  nonsuit  abso- 

truf  dsSknL*  lute-     A  notice  of  trial  had  been  8iven  for  the  third  Sit" 
given,  though     ting  in  Trinity  Term.     On  the  1st  of  June,  a  rule  nisi  for 

the  cause  re-  • 

mains  in  the       judgment  as  in  case  of  a  nonsuit  was  obtained,  and,  on  the 
paper.  gt^  Q^  june^  a  peremptory  undertaking  was  given  to  try  at 

.  the  Sittings  after  Trinity  Term.  No  new  notice  of  trial 
for  the  Sittings  after  Trinity  Term  was  given.  The  cause 
was  not  tried  but  still  remained  in  the  cause  paper.  On 
the  8th  of  November  the  rule  for  judgment  as  in  case  of  a 
nonsuit  after  a  peremptory  undertaking  was  obtained. 
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Littledale,  J. — If  there  has  been  an  existing  notice         1831. 
of  trial,  is  it  necessary  to  give  a  new  notice  of  trial?  Solsh 


v. 

Cranbrook. 


Hutchinson. — That  was  at  a  former  Sittings.  The  per- 
emptory undertaking  was  a  waiver  of  that  notice. 

Ball,  in  support  of  the  rule,  contended  that  the  per- 
emptory undertaking  was  a  continuation  of  the  notice 
of  trial.  He  cited  Shepherd  v.  Butler  (a),  Ham  v. 
Greg(b). 

Cur.  adv.  vult. 

Littledale,  J. — The  question  here  is,  whether  it  is  Nov.  25th. 
necessary  to  give  a  fresh  notice  of  trial,  where  a  peremptory 
undertaking  has  been  given.  I  have  examined  the  cases 
and  the  books  of  practice,  and  I  think  it  is  much  more 
convenient,  that,  in  all  cases  of  peremptory  undertakings, 
the  plaintiff  should  be  bound  to  give  a  fresh  notice  of  trial, 
though  the  cause  is  in  the  paper*. 

Rule  discharged. 


Ball  then  applied  for  and  obtained  a  rule  for  dis- 
charging the  rule  for  judgment  as  in  case  of  a  nonsuit,  on 
payment  of  costs,  and  giving  a  peremptory  undertaking  to 
try  at  the  next  Sittings. 

(a)  1  D.  &  R.  15.  (b)  6  B.  &  C.  126. 
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1831. 

Nov.  25th.  Anonymous. 

Where  a  de-  JL  HESIGER  moved  to  discharge  a  defendant  out  of 
charged  in  exe-  custody,  under  the  48  Geo.  8,  c.  123,  who  had  lain  in  pri- 
26 th nNw.  uTso  son  twe've  successive  calendar  months,  for  a  debt  not  ex- 
for  a  debt  not  ceeding  20/.  The  defendant  had  been  taken  in  execution 
and  has  con-  '  on  the  26th  November,  1830;  and  the  day  on  which  he 
unUHhl%P5Aonf  moved  was  the  25th  November,  1831.  He  submitted,  on 
£?£  entiUed^to  the  authority  of  Glassing  ton  v.  Rawlins  (a),  that  the  de- 
als discharge  fendant  was  entitled  to  his  discharge.  There  the  Court 
Geo.  3,  c  123,  held,  that,  where  time  is  to  be  computed  from  an  act  done, 
on  that  day.  ^e  jay  on  whjch  gu^  act  is  done  is  to  be  included  in  the 

computation.  Therefore,  where  the  statute  of  21  Jac.  1, 
c.  19,  8.  2,  enacts,  that  a  trader  lying  in  prison  two  months, 
that  is,  lunar  months,  after  an  arrest  for  debt,  shall  be  ad- 
judged a  bankrupt,  that  includes  the  day  of  arrest. 

Mr.  Robinson,  the  Master  of  the  Crown  Office,  stated 
to  the  Court,  that,  if  a  man  were  sentenced  to  be  impri- 
soned on  the  26th  November,  for  twelve  months,  he  would 
be  entitled  to  his  discharge  on  the  25th  of  November  fol- 
lowing. 

Littledale,  J. — He  is  entitled  to  his  discharge. 

Rule  granted. 

(a)  3  East,  407.   See  also  Pel-      603;   Lester  v.  Garland,  15  Ve^ 
lew  v.  Inhabitants  of  Wonford,  9      247;  Chit.  Pract.  14. 
B.  &  C.  134;    Hardy  v.  Ryle,  Id. 
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IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


The  Mayor  and  Burgesses  of  the  Town  and  Borough  of        ]fi32 

Kingston  upon  Hull  v.  Bubb.  ^   v    * 

(Before  the  four  Judges).  Jan.  nth. 

\sOLTMAN  applied  for  a  rule  to  shew  cause  why  the  Serviceable  pn>- 
latitat,  and  the  proceedings  thereon,  should  not  be  set  ^tedtoashe^ 
aside  for  irregularity.     The  irregularity  was,  that  the  writ  "*  w!>0  is  a 

°  J  °  J  '  partyinacauie. 

was  directed  to  the  Sheriff,  who  was  one  of  the  plaintiffs. 
He  submitted,  that  it  ought  to  have  been  directed  to  the 
Coroner.  He  cited  Weston  v.  Coulson  (a),  and  Grant  v. 
Bragge(b). 

Lord  Tenterden,  C.  J. — The  Sheriff  is  not  troubled 
with  the  execution  of  serviceable  process.  He  has  nothing 
to  do  on  it.  In  all  the  cases  where  the  process  has  been 
directed  to  the  Coroner,  it  has  been  because  the  Sheriff 
was  a  party,  and  there  was  something  which  the  Sheriff 
was  required  to  do.    The  process  is  therefore  regular. 

Rule  refused. 

(a)  1  Sir  W.  Blackst.  606.         (b)  3  East,  141 ;  1  Tidd,  151,  9th  ed. 
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Edgington  V.  Proudman. 


Jan.  12M. 

Taxation  of         V .  RICHARDS  applied  for  a  rule  to  shew  cause  why 
payment  of U       tne  plaintiff  should  not  enter  judgment  of  discontinuance 

aum!raoMtoadis-  as  °' ^  ^rc*  ^December  last,  and  carry  in  the  judgment 
continue,  is  no    roll,  and  pay  costs  subsequently  incurred,  the  costs  of  the 

discontinuance* 

present  application  included.  The  plaintiff  had,  on  the 
3rd  of  December,  served  a  rule  to  discontinue,  on  pay- 
ment of  costs.  An  appointment  to  tax  was  made,  and  the 
costs  taxed.  The  costs  were  not  paid,  and  the  plaintiff 
proceeded  with  the  action.  At  the  trial,  the  counsel  at- 
tended, and  protested  against  the  cause  being  tried.  The 
Judge  who  tried  the  cause  overruled  the  objection,  and  a 
verdict  was  obtained  by  the  plaintiff.  The  taxation  of 
costs,  he  submitted,  was  a  discontinuance.  In  Whitmore  v. 
Williams  (a),  the  Court  held,  that  serving  a  rule  to  discon- 
tinue was  not  a  discontinuance,  without  an  appointment  to 
tax  costs.  From  this  case  it  would  appear,  that,  if  there 
were  an  appointment  to  tax  costs,  that  appointment  would 
operate  a  discontinuance.  There  was  an  appointment 
here,  and  therefore  a  discontinuance  was  wrought.  In 
Moiling  and  Others  v.  Buckholtz(b),  it  was  decided,  that 
the  discontinuance  of  a  former  action  was  not  complete,  so 
as  to  entitle  the  plaintiff  to  arrest  the  defendant  upon  a 
fresh  writ,  until  the  plaintiff  had  taxed  the  costs.  From 
this  decision,  also,  it  appeared  that  the  taxation  of  costs 
was  a  discontinuance. 

Parke,  J.,  (after  consulting  with  the  Master). — The  tax- 
ation of  costs,  without  payment  of  them,  is  not  a  disconti- 
nuance. The  words  of  the  rule  are,  "  upon  payment  of 
costs."  The  condition  of  the  discontinuance  is  therefore 
not  fulfilled  without  payment,  and,  consequently,  no  dis- 

(a)  6  Term  Rep.  766.  (b)  3  M.  &  S.  153. 


HILARY  TERM,. 2  WILL.  IV.  153 

continuance  has  taken  place.    The  taking  out  of  the  rule  1832. 

to  discontinue,  and  the  taxation  of  costs,  only  amount  to  Edcington 

an  offer  to  do  something  which  is  not  done.  * 

°  Proudman. 

Rule  refused. 


V.  Richards  then  applied  for  a  rule  to  shew  cause  why 
a  new  trial  should  not  be  had,  on  the  ground  of  surprise. 
He  admitted  that  he  had  no  affidavit  of  merits. 

Parke,  J. — Then  I  cannot  grant  you  a  rule. 

Rule  refused. 


Gilbert  r.  Kirkland.  . 

Jan.  19th. 

jlV.  CLARK  shewed  cause  why  the  declaration  should  where  a  plain- 
not  be  set  aside,  on  the  ground  that  it  had  been  filed  abso-  ^^Sy^ 
lutely  after  the  time  for  appearing  by  the  defendant  had  after  the  time 

/  .  i   .     .  .  for  the  defend- 

expired,  without  the  plaintiffs  filing  common  bail,  accord-  am's  appearing 
ing  to  the  statute. .  The  declaration  was  indorsed  condi-  and  thedefen- 
tionally,  but  the  notice  was  of  its  having  been  filed  abso-  danttookthede- 

J  #°  claration  out  of 

lutely.   However,  although  an  irregularity  might  have  been  the  office:— 
committed  by  the  plaintiff,  the  defendant  had  waived  it,  by  of  the  irregular- 
taking  the  declaration  out  of  the  office.  ity* 

White,  in  support  of  the  rule,  submitted,  thatait  was  a 
clear  irregularity.  If  the  declaration  was  filed  absolutely, 
it  was  irregular ;  for  no  common  bail  had  been  filed.  If 
filed  conditionally,  it  was  irregular,  because  it  was  filed 
conditionally  after  the  time  for  appearance  was  out.  So, 
qudcunque  vid  datd,  the  declaration  was  irregular.  As  to 
the  waiver  by  taking  the  declaration  out  of  the  office,  it 
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1832.         was  none,  because  the  defendant  could  not  know  whether 
Gilbert       *^e  declaration  was  absolute  or  conditional,  without  taking 
"-  it  out.     He  could  not,  therefore,  have  waived  an  irregular- 

ity by  taking  the  declaration  out  of  the  office,  when  it  was 
only  by  so  doing  that  he  could  become  acquainted  with  it 

Parke,  J.,  inquired,  whether,  by  the  practice  of  the  of- 
fice, the  defendant  could  have  an  opportunity  of  seeing  the 
declaration  before  he  took  it  out*  If  he  had  such  an  op- 
portunity of  seeing  the  declaration  before  he  took  it  out,  it 
was  a  waiver  to  take  it  out;  if  not,  it  was  no  waiver. 

The  officers  in  Court  not  being  able  to  give  his  Lord- 
ship the  required  information,  he  took  time  to  inquire  in 

the  office. 

Cur.  adv.  vutt. 

Jan.  20th.  Parke,  J. — I  have  inquired  as  to  the  practice  of  the  of- 
fice, and  find  that  the  defendant  has  an  opportunity  of 
seeing  the  exterior  of  the  declaration.  Now,  he  could 
have  seen  by  the  indorsement  if  it  were  filed  conditionally; 
and  therefore,  taking  the  declaration  out  of  the  office  after 
an  opportunity  of  seeing  that  indorsement,  was  a  waiver. 
The  rule  must  therefore  be  discharged. 

Rule  discharged. 
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183-2. 

Anonymous.  -  Jan.  20th. 

ARCHBOLD  shewed  cause  against  a  rule  obtained  by  if  the  ac  etiam 

White  for  cancelling  the  bail  bond  on  filing  common  bail,  «  on  pr0mises," 

on  the  ground  of  a  defect  in  the  ac  etiam  part  of  the  bill  £j  %?%££ 

of  Middlesex.    The  words  of  the  writ  were,  "  and  also  to  to  bail  in  the 

amount  of  AOL 

a  bill  to  be  exhibited  for  50//  omitting  the  words  "  on  only. 
promises."    This  was  no  ground  for  cancelling  the  bail  iJ^^^^ 
bond  on  filing  common  bail,  but  merely  for  reducing  the  to  bail  in  a 
amount  of  the  bail's  recognizance  to  40/.    The  words  of  than  40/.,  the 
the  13  Car.  2,  st  2,  c.  2,  are  "  That  all  Sheriffs  shall  let  JK!^- 
to  bail  every  person  by  them  arrested  upon  any  such  writ,  ldMM3a^  to  that 
bill,  or  process  wherein  the  certainty  and  true  cause  of 
action  is  not  particularly  expressed,  upon  security  in  the 
sum  of  40/.  and  no  more."    Here  "  the  certainty  and  true 
cause  of  action"  is  not  expressed ;  and,  therefore,  bail  to  a 
greater  amount  than  40/.  cannot  be  required.     The  pre- 
sent case  differs  from  that  of  Mayfield  v.  Davison  (a),  and 
Powell  v.  Jenkins,  decided  in  Michaelmas  Term  before  the 
four  Judges.     There,  it  was  decided  on  the  ground  of  va- 
riance between  the  ac  etiam  and  the  bill,  in  the  description 
of  the  form  of  action,  that  the  defendant  was  entitled  to 
have  the  bail  bond  cancelled  on  filing  common  bail.    Here 
the  objection  is  not  on  the  ground  of  variance,  but  that  the 
ac  etiam  itself  is  deficient.     Therefore,  by  the  terms  of  the 
statute  of  Charles,  the  defendant  is  only  entitled  to  have 
the  recognizance  of  the  bail  reduced  to  40/. 

• 

White,  contra,  cited  Munroe  v.  Howe  (6),  where  an  ap- 
plication on  precisely  the  same  ground  was  made,  and  the 
Court  directed  the  bail  bond  to  be  delivered  up  to  be 
cancelled.  There  Lord  Tenterden  observed,  "  this  may 
be  a  bill  of  trespass,  and  not  upon  promises.     It  is  quite 

(a)  10  B.  &  C.  223.  (6)  1  Chit.  Rep.  171. 
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clear  the  particular  cause  of  action  must  be  expressed  in 
the  ac  etiam  clause."  The  same  observation  applies  here, 
if  a  man  has  no  right  to  arrest  another  in  an  action  of 
trespass.  Yet,  for  any  thing  that  appears  on  the  face  of 
the  writ,  the  action  might  be  in  trespass. 

Patteson,  J. — Supposing  there  had  been  no  ac  etiam, 
would  you  have  asked  me  to  presume  that  it  was  in  tres- 
pass or  case.  I  must  presume  it  was  for  a  debt.  If  the 
arrest  were  in  either  of  those  forms  of  action  it  would  be 
under  a  Judge's  order,  and  it  would  so  appear  on  the  pro- 
cess. 

White. — The  process  is  indorsed  to  arrest  for  21  £4*. 
6d.  The  plaintiff  would,  if  this  statement  in  the  writ 
were  sufficient,  be  entitled  to  demand  bail  for  42/.  9*. 
And  it  must  be  presumed  that  he  has  demanded  j  and  ob- 
tained bail  to  that  amount,  as  it  is  the  constant  practice 
of  the  Court  to  require  bail  in  double  the  amount  for 
which  the  defendant  is  arrested. 

Patteson,  J. — You  should  shew  me  by  an  affidavit 
that  the  bail  bond  was  taken  in  that  amount. 

White. — It  lies  on  the  plaintiff  to  shew  that  it  was  not 
taken  for  more  than  40/. 

Patteson,  J. — In  both  Mayfieldv.  Davison  and  Powell 
v.  Jenkins,  the  decision  of  the  Court  was  founded  solely  on 
the  ground  of  variance.  I  must  take  the  case  here,  that 
there  is  no  ac  etiam  at  all ;  and,  therefore,  by  the  statute 
of  Charles  2,  the  defendant  can  only  be  bound  to  give  bail 
to  the  amount  of  40/.  If  he  has  been  called  upon  to  find 
bail  to  a  greater  amount,  that  might  appear  on  an  affidavit 
I  must  presume  all  things  rightly  done  until  the  contrary 
be  shewn.  It  is  not  shewn,  and,  therefore,  the  rule  must 
be  discharged.     But  I  am  by  no  means  prepared  to  say, 
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that,  if  he  had  been  holden  to  bail  in  a  greater  amount  than         1832.^ 
40/.,  the  recognizance  would  not  have  been  valid  to  the    anonymous. 
extent  of  40/.    The  observation  attributed  to  Lord  Ten- 
terden  in  Munroc  v.  Howe,  he  never  could  have  made. 
The  reporter  must  have  mistaken  him  (a). 

(a)  See  1  Reg.  Gen.,  H.  T.  2  Will.  4,  r.  13. 


Anonymous.  j«».2l,*. 

ADOLPHUS  shewed  cause  against  a  rule  for  discharg-  A  defendant, 

ing  a  defendant  out  of  custody,  on  filing  common  bail,  on  ed  from  legal 

the  ground  of  his  having  been  arrested  in  returning  home,  p^J&^ni0 

after  having  been  discharged  from  criminal  custody  for  a  a**"1  in  return- 

intr  home 

felony.  The  defendant  had  been  charged  with  stealing  a 
sum  of  money,  and  tried  at  the  Old  Bailey  Sessions.  It  was 
a  case  of  constructive  felony.  He  was  acquitted,  and  dis- 
charged immediately.  On  his  way  from  the  Court,  he  was 
arrested  for  the  sum  of  money  which  formed  the  ground  of 
the  criminal  proceeding.  The  question  was,  whether  he  was 
entitled  to  such  protection  on  his  way  home  from  lawful 
custody,  as  would  render  his  arrest  illegal.  There  was  no 
case  to  shew  that  a  defendant  was  so  privileged.  The  near- 
est to  it  was  The  King  v.  Priddle  (a),  in  which  an  attorney 
having  been  discharged  on  payment  of  money,  for  which  an 
attachment  had  been  issued  against  him,  was  taken  in  exe- 
cution at  the  door  of  the  Court  as  he  was  going  away;  the 
Court  there  held,  that,  as  he  had  been  in  legal  custody  he 
was  not  entitled  to  any  privilege  redeundo.  Here,  the 
party  was  in  legal  custody,  and,  therefore,  was  entitled  to 
no  privilege  redeundo.  Besides,  the  regular  time  for  the 
defendant  to  be  discharged  was  at  the  end  of  the  Sessions. 
If,  then,  the  defendant  here  had  not  been  discharged  until 
then,  as  Newgate  was  the  Sheriff's  prison,  in  which  he 

(a)  1  Tidd,  196,  9thed. 
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1832.         would  remain,  the  plaintiff  might  lodge  a  detainer  against 

A him  with  the  Sheriff,  and  he  would  take  notice  of  it. 

Surely,  then,  although  the  party  had  been  here  discharged 
before  the  regular  time,  there  could  be  no  objection  to  his 
being  arrested  for  the  debt,  since  he  might,  if  not  so  dis- 
charged, have  been  detained  for  it. 

Campbell,  contra,  contended,  that  as  the  defendant 
would,  if  a  witness,  be  entitled  to  privilege  from  arrest  on 
his  way  home,  he  would  be  privileged  here  also  on  his  way 
home  after  his  discharge  from  custody. 

Parke,  J. — Have  you  any  case  to  shew  that  a  defendant 
is  entitled  to  privilege  from  arrest,  in  returning  from  legal 
custody;  the  privilege  of  the  witness  is  for  the  benefit  of 
others. 

Campbell. — I  have  no  case  to  that  extent.  But,  since 
the.  defendant  was  at  the  Court  on  compulsory  process, 
and  as  he  is  privileged  from  arrest  on  his  return  from  at- 
tending as  a  witness  on  civil  process,  a  multo  fortiori  must 
he  be  so  in  a  criminal  case.  Besides,  if  this  mode  of  pro* 
ceeding  were  permitted,  the  process  of  the  Court  might  be 
abused,  merely  for  the  purposes  of  malignity.  A  plaintiff 
might  first  proceed  criminally,  and  then,  when  he  found 
himself  disappointed  in  that  form,  he  might  proceed  ci- 
villy. 

Cur.  adv.  vult. 

Jan.  3Ut.         On  the  last  day  of  term,  in  the  presence  of  Lord  Ten- 
terden,  C.  J.,  Taunton,  J.,  and  Palteson,  J. — 

Parke,  J.,  said,  that  he  had  consulted  the  other  Judges, 
and  examined  the  authorities,  and  they  were  of  opinion 
that  no  such  privilege  from  arrest,  when  a  defendant  had 
been  discharged  from  lawful  custody,  existed. 

Rule  discharged. 
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Anonymous.  Jan.  21  if. 

ARCHBOLD  opposed  bail,  on  the  ground  that  the  af-  it  is  not  e- 
fidavit  of  sufficiency  required  by  Rule  3  of  Reg.  Gen.  T.  SttrfJSJf 
T.,  1  W.  4,  stated  only  that  the  bail  had  a  certain  sum  in  ficac7»  accord- 

.  .  ingtothe  rules 

the  funds,  without  stating  in  what  fund  the  money  was*        of  t.  T.,  1  ivm. 

4,  that  the  bail 
should  describe 

Parke,  J.— The  object  of  this  rule  is,  to  give  the  plain-  ^lf0"  ^ 
tiff  an  opportunity  of  inquiring  into  the  sufficiency  of  the  neyinthe 
bail.     This  statement  is  not  sufficient,  and,  therefore,  you  stating  in  what 
may  take  time  to  inquire  further.  fund  u  *■" 


Anonymous.  Jan.  2Ut. 

lb  TEER  opposed  bail,  on  the  ground  that  though  the  if  a  bail  has  twa 

bail  had  two  places  of  residence  during  the  whole  of  the  dence,°it  bwiiy 

last  six  months,  only  one  of  them  was  given  in  the  notice.  5^ce8Jry  i^ 

This,  he  submitted,  was  a  breach  of  Rule  2  of  Reg.  Gen.  wan,  to  gire 

T.  T.,  1  W.  4,  which  required,  that  the  notice  should  "  men-  the  notice. 
tion  the  street  or  place"  "  where  each  of  the  bail  resides, 
and  all  the  streets  or  places"  "  in  which  each  of  them  has 
been  resident  at  any  time  within  the  last  six  months." 

Parke,  J. — No,  the  object  of  the  rule  was  to  trace  the 
party  for  six  months  in  one  residence.  It  was  not  intend- 
ed to  reach  cases  of  this  sort.  I  will,  however,  give  you 
time  if  you  require  it.    It  is  not  a  bad  notice. 
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Jan.  2Ut.  Anonymous. 

Keeping  a  gtm-  tfVSTICE  opposed  bail,  who  swore  to  sufficient  proper- 

bling-house,  M  *  *  m  . 

not  a  ground  for  ty,  but  who,  it  was  shewn  by  affidavits  uncontradicted  by 
and^f  allowed,  them,  were  gambling-house  keepers,  on  the  ground  that 
is  not  a  ground  tjje  jnfamy  0f  their  characters,  and  their  liability  to  penal- 
defendant  the      ties,  rendered  them  unfit  to  become  bail. 

costi  of  justifica- 
tion under  Rule 

T  ^wula?       Patteson,  J. — That  is  no  objection,  if  they  swear  to 

sufficient  property. 

Comyn,  on  the  part  of  the  defendant,  applied  for  the 
costs  of  justification,  under  Rule  3  of  Reg.  Gen.,  T.  T., 
1  W.  4. 

Justice  opposed  the  application,  on  the  ground,  that  as 
the  granting  of  the  costs  was  discretionary  with  the  Court, 
this  was  a  case  in  which  that  discretionary  power  ought  to 
be  exerted  to  deprive  the  defendant  of  his  costs. 

Patteson,  J. — No,  these  two  persons  have  sworn  to  suf- 
ficient property,  and  are  allowed.  There  is,  therefore,  no 
ground  for  depriving  the  defendant  of  the  costs  of  justifi- 
cation. 


Jan.  2Ut.  Anonymous. 

By  the  rules  of  JlmALL  opposed  bail  on  the  ground  that  the  notice  of 
l  "wul  4,  it  is     bail  did  not,  besides  stating  the  residence  of  the  bail,  go  on 

?n\U™ti£  tf  to  8tate'  that  he  had  resided  there  during  the  last  six 
bail  to  state  the   months,  as  required  by  Reg.  Gen.,  T.  T.,  1  Will.  4,  r.  2. 

residence  of  the 

bail  for  the  last  six  months,  without  going  on  to  state  that  the  bail  has  resided  there  for  that  pe- 
riod; but  it  must  state  the  bail  to  be  a  housekeeper  or  a  freeholder,  although  accompanied  by  the 
affidavit  under  Rule  3,  Trinity  Term,  1  Will.  i. 
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Anonymous. 


Taunton,  J  — There  is  nothing  in  the  objection.  The  1832. 
residence  of  which  he  is  there  described  must  be  taken 
as  his  residence  for  the  last  six  months,  without  going  on 
to  say,  that  he  has  resided  there  during  that  period. 
There  was  a  difference  in,  the  practice  of  the  Judges  on 
the  subject,  but  it  is  now  agreed.,  that  Stych  must  be  taken 
as  the  construction  to  be  put  on  these  words. 

Ball  then  objected,  that  the  notice  did  not  state  the  bail 
to  be  a  housekeeper  or  a  freeholder.    Reg.  Gen.  T.  T., 

Piatt,  in  support  of  the  bail,  submitted  that  as  the  no- 
tice of  bail  was  here  accompanied  with  an  affidavit,  in 
which  the  bail  swore  that  he  was  a  housekeeper,  it  was 
not  necessary  to  state  the  fact  in  the  notice* 

Taunton,  J* — I  am  of  opinion,  that  it  should  be  stated 
in  the  notice  also.  It  is  important,  that  these  rules  should 
be  strictly  attended  to. 

Bail  rejected  (a). 

(a)  A  similar  opinion  was  de-      same  term.  See  Reg.  Gen.  T.  T. 
lirered  by  Vaughan,   B.,  in  the      1  Will.  4,  r.  2,  ante,  p.  103. 
Exchequer,  in  tlie  course  of  the 


VOL.  I.  M 
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1852. 

West  v.  Williams. 
Jan.  23rd.  (Before  the  four  Judges.  J 

JSSJt^m  "^N  ttis  case*  bail  had  Justified  by  *ffidavit  according  to 
suance  of  the      the  new  rules;  and  the  bail  having  been  excepted  to,  the 

Trinity  Term,  i  costs  of  the  justification  had  been  allowed  as  of  course, 
tomuitbe  *>  ^e  no^ce  °f  kail  was  accompanied  by  a  writing,  which 
compamed  ei-     purported  to  be  made  by  both  the  bail,  but  which,  on  ex- 

ther  by  the  ori*    r    .  .  J  .  . 

ginai  affidavit,  amination,  was  evidently  not  the  original  affidavit,  nor  was 
puiiwrtingPupon  **  headed  "  copy,"  nor  was  any  thing  stated  on  the  face  of 
the  face  of  it  to    ft  to  shew  that  it  was  a  copy.     Under  these  circumstances, 

be  a  copy.  #  • 

an  application  was  made  to  Mr.  Justice  Patteson  to  disal- 
low the  costs  of  the  justification.  Upon  inquiring  for  the 
original  affidavit,  none  was  produced,  and  the  learned 
Judge  disallowed  the  costs. 

White,  on  a  former  day,  moved  to  rescind  that  order, 
contending  that  it  sufficiently  appeared  that  it  was  only  a 
copy,  and  that  a  copy  was  sufficient. 

Lord  Tenterden  postponed  granting  the  rule,  until  he 
had  consulted  all  the  Judges,  as  it  was  a  question  of  gene- 
ral importance;  and  now  his  Lordship  said,  that  the  other 
Judges  coincided  with  him  in  opinion  that  no  rule  should 
be  granted.  They  thought  it  should  either  have  been 
headed  "  copy,"  or  there  should  have  been  some  reference 
in  it  to  the  original;  and  that  information  about  the  real 
affidavit  ought  to  have  been  given. 

Rule  refused. 
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1832. 

Doe  d. v.  Slight.  jan.  24///. 

JJM.ANNING  applied  for  a  rule  to  inspect  a  certain  lease  Where  a  lease  u 
in  the  hands  of  the  defendant,  a  lessee,  in  which  the  lessor  aVnant^amUt 
of  the  plaintiff  was  lessor.    Hie  produced  an  affidavit,  which  aPPeaM  that  no 

»  '  counterpart  can 

stated  that  search  had  been  made  for  the  counterpart  of  be  found,  the 
the  lease,  but  that  it  could  not  be  found;  and  that,  to  the  mit  the  landlord 
best  of  the  deponent's  belief,  none  had  ever  been  execut-  toiw'iwyo* 
ed.      He  cited  Blakey  v.  Porter  (a),  King  v.  King  (6),  thc  lcase- 

Pickering  v.  Noyes  (c). 

Cur.  adv.  vult. 

m 

Patteson,  J. — I  have  consulted  the  other  Judges,  and 
they  think  that  this  case  comes  within  the  general  rule, 
that  the  tenant  is  a  trustee  of  the  lease  for  both  the  land- 
lord and  himself,  and  that  the  landlord  has  a  right,  for  any 
purpose  for  which  he  may  require  it,  to  come  to  this 
Court  and  have  a  rule  for  the  inspection  of  the  lease,  and 
for  taking  a  copy  at  his  own  expense.  But  we  cannot 
compel  him  to  produce  it  at  the  trial.  The  plaintiff  will 
give  him  notice  to  produce  it. 

Rule  absolute,  in  the  first  instance. 
(«)  1  Taunt.  386.        {b)  4  Taunt.  666.       (c)  2  Dowl.  &  Ryl.  386. 


Rex  «?.  The  Justices  of  Suffolk.  ^an-  24'*- 

AN  appeal  was  heard  at  the  Easter  General  Quarter  WheretheQuar- 
Sessions,  holden  in  the  year  1830,  by  adjournment,  at  u¥eam£«ed 

an  order  of  re- 
moval, subject 
to  a  cate  for  the  opinion  of  the  Court  of  King's  Bench,  and  the  Justices  cannot  agree  for  several 
Sessions  on  the  terms  of  the  case,  this  Court  will  grant  a  mandamus,  commanding  them  to  enter 
continuances  and  hear  the  appeal;  for  the  order  of  Sessions  being  only  conditional,  there  is  no  de- 
cision unless  the  case  is  returned. 

M  2 
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1832.         Bury  St.  Edmunds,  for  the  county  of  Suffolk,  in  which  the 

Rex  parish  officers  of  Whepstead  were  appellants,  and  the 

„,      •• .  churchwardens  and  overseers  of  the  parish  of  Lanshall 

The  Justice!  of  .  ,         ,  r.        m, 

Suffolk.  respondents,  against  an  order  of  removal.  The  order  was 
confirmed,  subject  to  a  case  to  be  stated  for  the  opinion  of 
the  Court  of  Kings  Bench.  The  junior  counsel  for  the 
appellants  drew  up  the  case,  and  submitted  it  to  the  junior 
counsel  for  the  respondents,  who  returned  it,  with  various 
alterations,  about  the  12th  June,  1830,  at  which  tipae  a. 
certiorari  was  obtained  for  returning  both  orders.  The. 
counsel,  however,  not  agreeing,  an  application  was  made 

• 

by  the  appellants  to  the  Justices  at  their  next  Quarter 
Sessions  at  Bury  St.  Edmunds,  to  settle  the  case.  The 
Court  referred  them  to  the  Chairman  of  the  Sessions  at 
which  the  case  was  granted.  Reference  was  had  to  him. 
He  was  attended  by  counsel  on  both  sides,  but  did  not 
settle  the  case.  At  the  July  Sessions,  the  appellants  re- 
newed.their  application  to  the. Court;  but  they,  being  of 
opinion  that  they  had  no  jurisdiction,  refused  to  interfere* 
No  notice  of  their  intended  applications  bad  been  given  by 
the  appellants  to  the.  respondents.  The  10th  rule  of  the 
Sessions  required,  that  "  whenever  the  Court  should  think 
fit  to  reserve  a  point  of  law  for  the  opinion  of  the  Court  of 
Kings  Bench,  the  case  should  be  settled  and  signed  by 
one  counsel  on  each  side,  subject  to  the  approval  and  re- 
vision of  the  Court,  to  be  made  known  by  the  Chairman's 
signature ;  but  if  the  counsel  could  not  agree  on  the  case, 
the  same  might  be  drawn  up  by  the  Clerk  of  the  Peace, 
subject  to  such  approval  and  revision."  Application  was 
accordingly  made  to  the  Clerk  of  the  Peace,  to  draw  up 
the  case;  but  he  refused,  on  the  ground  that  he  could  only 
draw  it  up  subject  to  the  revision  of  the  Court  which  had 
granted  the  case. 

A  rule  to  shew  cause  having  been  obtained  by  Austin, 
on  the  part  of  the  appellants,  why  a  mandamus  should 
not  issue,  to  be  directed  to  the  Justices,  commanding  them 
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to  enter  continuances  and  hear  the  appeal,  unless  they         1832. 
could  agree  on  a  case  for  the  opinion  of  the  Court —  Rbz 

-  Bi  Andrews,  and  Gunning  9  now  shewed  cause. — After  Suffolk. 
the  'lapse  of  time  between  the  granting  of  the  case  and  this 
application,  there  being  no  default  shewn  on  the  part  of 
the  respondents  in  using  efforts  to  procure  the  drawing 
of  the  case,  the  Court  would  not  now  interfere.  Bat  the 
Court  could  not,  if  willing.  The  case  should  have  been 
drawn  at  the  Quarter  Sessions  at  which  the  appeal  was 
heard.  In  Nolan's  Poor  Laws,  c.  £,  p.  558, 4th  ed.,  it  was 
laid  down,  that  "  no  other  Sessions  has  power  to  grant  a 
ease,  but  that  before  which  the  appeal  is  decided  and 
judgment  given;"  and  a  manuscript  case  in  the  note  is  cit- 
ed as  an  authority.  There,  an  application  was  made  for  a 
Gn*&i  but  not  granted;  and  an  unconditional  order  for 
-Quashing  the  order  of  removal  was  entered,  and  remained 
<mt  the  records  of  the  Sessions*  At  the  following  Session, 
en  application  made,  a  case  was  granted.  A  dertiorari 
was  lodged  at  the  next  Sessions  for  removing  the  orders. 
The  Court  afterwards  quashed  the  certiorari,  oh  the  ground 
that  a  subsequent  Session  has  no  power  "  to  control  or 
qualify  the  absolute  order  made  at  the  Easter  Sessions 
previously,  for  quashing  the  order  of  removal.19 

Parks,  J; — But  here;  no  absolute  order  of  removal  was 
made.  The  Sessions  have  restricted  it,  subject  to  the 
opinion  of  the  Court  of  King's  Bench. 

B-.  Andrews. — But  the  orders  cannot  be  removed  in- 
to this  Court  now;  for  the  certiorari,  by  IS  Geo.  3,  c  18, 
s.  5,  must  be  applied  for  within  six  months  after  the  order 
has  been  made,  and  not  after  settling  the  case.  In  Rex  v. 
Justices  of  Sussex  (a),  Lord  EUenborough  said — "  The 

(«)  1  M.  &  S.  734. 
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1832.         statute  expressly  requires  that  the  certiorari  shall  be  ap- 

Rex  plied  for  within  six  months  after  order  made;  and  I  think 

*•  it  will  be  attended  with  beneficial  consequences  if  we  put 

The  Justices  of 

Suffolk.  a  strict  interpretation  on  this  clause,  as  it  will  have  a  ten- 
dency to  accelerate  the  settlement  of  cases  which  are  in- 
tended to  be  brought  up  for  our  revision."  Mr.  Justice 
Bayley  also  observed,  that,  "  in  strictness,  the  case  ought 
to  have  been  settled  at  the  Michaelmas  Sessions,  sedente 
curid"  Besides,  if  the  Court  were  to  interfere,  it  would 
be  in  breach  of  the  10th  rule  of  the  Sessions,  which  is  in 
accordance  with  the  law,  as  declared  in  Rex  v.  Justices  of 
Sussex,  and  which  requires  that  the  case  should  be  settled 
at  the  Sessions  where  the  appeal  is  heard.  The  rule  for 
a  mandamus  must  therefore  be  discharged. 

Austin,  contra. — A§  to  the  delay  remarked  by  the  other 
side,  in  making  the  present  application,  every  possible  ef- 
fort was  made  to  get  this  case  settled ;  and,  therefore,  the 
appellants  were  not  to  blame.  Similar  applications  have 
been  granted  in  other  cases  by  the  Court.  In  the  case  of 
Rex  v.  Justices  of  Westmoreland  (a),  it  was  decided,  that, 
if  the  magistrates  present  are  equally  divided,  the  Sessions 
cannot  make  any  order,  but  ought  to  enter  continuances 
until  the  next  Session,  in  order  that  the  Court  may  again 
proceed  on  the  appeal;  and  there,  the  Court  of  King's 
Bench  was  disposed  to  grant  a  peremptory  mandamus  to 
proceed  with  the  appeal,  unless  the  Sessions  had  complied. 
In  Bodmin  v.  Warligen(b)f  on  an  appeal  against  an  order 
of  removal,  there  being  only  two  Justices,  and  they  divid- 
ed in  opinion,  no  order  was  made,  but  an  entry  was  made 
by  the  Clerk  of  the  Peace,  that  the  appeal  was  lodged,  and 
nothing  done  in  it.  One  of  the  parishes  gave  fresh  notice 
of  appeal  to  the  next  Sessions,  when  the  Justices  proceed- 
ed in  it,  and  quashed  the  order.    Per  Curiam — The  -diffi- 

(a)  2  Bott,  P.  L  733, 5th  ed  {b)  Ibid. 
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culty  arises  from  the  penning  of  the  entry  by  the  Clerk  of      ^^^, 
the  Peace.     If  they  were  divided  equally  in  opinion,  that         Rex 
was  a  sufficient  warrant  for  the  Clerk  of  the  Peace  to  have    ^  ^^  of 
entered  an  adjournment,  and  it  was  his  duty  so  to  have       Suffolk. 
done."    Again,  in  Rex  v.  Justices  of  Sussex  (a),  the  Court 
of  Quarter  Sessions  conceived  a  doubt  on  an  appeal,  and 
ordered  a  special  case  to  be  made,  for  the  opinion  of  the 
Court  of  King's  Bench.    The  counsel  withdrew,  in  order 
to  settle  the  case;  but  before  they  could  come  to  any  agree- 
ment, the  Sessions  were  inadvertently  adjourned,  and  the 
cause  was  neither  retained  nor  ended.     Upon  these  facts, 
an  application  was  made  to  the  Court  of  King's  Bench  for 
a  mandamus  to  compel  the  Justices  to  proceed  in  the  ap- 
peal.   By  the  Court. — "  When  the  Justices  entertain  a 
doubt,  they  may,  without  the  consent  of  the  parties,|order 
a  special  case  to  be  made.    When  the  Justices  say,  as  they 
did  here,  that  a  special  case  shall  be  made,  they  virtually 
say  that  the  cause  shall  be  adjourned  over  till  the  case  is 
made,  and  therefore  the  want  of  an  adjournment  or  a  res- 
pite is  merely  the  omission  of  the  clerk,  and  may  at  any 
time  be  supplied.     Let  a  mandamus  go  immediately,  unless 
the  respondents  will  consent  to  a  case."     He  also  cited  a 
manuscript  note  of  a  case  which  occurred  in  Easter  Term, 
1831,  before  the  four  Judges.    In  that  case,  Campbell 
obtained  a  rule  nisi  why  a  mandamus  should  not  issue,  di- 
rected to  certain  Justices,  commanding  them  to  state  a  case 
for  the  opinion  of  the  Court  of  King's  Bench.     A  certio- 
rari had  been  issued  to  remove  the  order.     The  order  of 
magistrates,  and  the  order  of  Sessions  confirming  the  or- 
der of  magistrates,  subject  to  a  case,  had  been  returned. 
John  Evans  shewed  cause.  ParJce,  J. — "  In  contemplation 
of  law,  the  case  is  stated  by  the  Justices  at  Sessions.     In 
fact,  the  Justices  at  Sessions  have  not  determined  the  ap- 

(«)  2Bott,  P.  L.  751,  5th  cd. 
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1832.        peal.    It  is  quite  dear  that  they  have  not  decided  the  ftp* 

rex         P6*!'  &r  *  decision  of  that  conditional  nature  is  no  deci* 

^  /^      ,  sbn  at  all     Lord  Tenterden,  C.  J. — The  return  to  us  is, 

The  Justices  of 

Suffolk;  that  they  have  confirmed  the  order,-  subject  to  *  case. 
Let  them  enter  continuances,  and  hear  the  appeal.'  We 
dannot  order  them  to  state  a  case;  but, -as  they  have  con- 
firmed the  order  subject  to  a  case,  that  is  no  confirmation 
at  all,  unless  they  return  the  case.  I  do  not  say  whose 
business  it  is  to  draw  a  case.  All  that  we  order  them 
to  do  is  to  hear  and  determine.  Parke,  J. — The  effect  of 
their  order  is  just  the  same  as  if  they  had  refused  to  hear 
the  appeal  at  all.  Lord  Tenterden,  C.  J.— Let  the  rule 
be  to  enter  continuances,  and  hear/  the  appeal."  This  is  a 
case  directly  in  point.  Another  case  had  been  recently 
determined*  in  which  the  circumstances  were  precisely 
the  same,  and  the  result  was,  that  the  Court  made  abso- 
lute a  rule  for  a  mandamus  to  enter  continuances  and  hear 
the  appeal* 

Parke,  J. — The  only  doubt  in  my  mind,  at  the  present 
moment,  is,  whether  the  appellants  have  satisfactorily  ex- 
cused themselves  from  the  charge  of  delay.  Since  the 
question  is  of  some  importance,  I  will  take  an  opportunity 
of  speaking  to  the  other  Judges  of  the  King's  Bench,  as 
it  may  become  a  rule  in  similar  cases  for  the  future.  If 
there  has  been  no  improper  delay,  I  think  a  mandamus 
ought  to  go  to  the  Justices  to  enter  continuances  to  hear 
the  appeal,  for  they  have  not  absolutely  decided  it*  They 
have  only  decided  it  subject  to  a  case  for  the  opinion  of 
this  Court.    We  cannot  order  them  to  state  a  case/ 

Cur*  adv.  vult. 

Jan,  26M.  Parke,  J. — I  have  taken  an  opportunity  of  speaking  to 
the  other  Judges.  They  think  with  me,  that  the  delay 
has  not  been  so  great  as  to  preclude  the  appellants  from 
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having  the  rule  for  a  mandamus  to  enter  continuances  1932. 

and  hear  the  appeal  made  absolute.    The  mandamus  will  R^x 

therefore  go,  unless  a  case  be  settled  in  the  mean  time.  „..••. 

°   '  The  Justices  of 

We  cannot  command  them  to  settle  a  case.  Suffolk. 

Rule  absolute. 


Barker  p.  Dynes  and  Others*  Ja7lt  24M 

JtLELL  Y  moved  on  behalf  of  the  Sheriff  of  Suffolk,  under  The  sheriff  i§ 
1  &  «  WUL  4,  c.  58,  s.  6  (a),  for  time  to  return  the  writ,  on  ffSS^  J. 
an  affidavit,  stating,  that,  on  January  5th,  he  seized  goods  P1"^*"1  UDder 
by  virtue  of&fi.fa.,  and  that  he  found  two  persons  in  &58,  ■.6;tnd' 
possession,  one  claiming  a  large  portion  of  them  under  a  poundsge'de- 
billofsale,  dated  December  2nd,  to  Fisher  and  another,  pen*  on  the  le. 

'  '    gality  of  the 

and  the  other  claiming  to  be  entitled  to  all  the  defendants'  seizure. 
goods  under  an  assignment,  dated  January  4th,  of  all  the 
defendants'  goods  and  property,  to  John  Bush,  in  trust  for 
himself  and  all  the  creditors  of  the  defendant. 

S.  Hughes,  for  Bush. 

Piatt,  for  the  execution  creditor. 

Austin,  for  Fisher,  submitted,  that  this  was  not  a  case  to 
which  the  act  applied.  The  language  of  sect.  6,  is,  "  when 
any  such  claim  shall  be  made."  Here  no  claim  is  made, 
hot  the  parties  for  whom  I  appear  are  already  in  posses- 
sion of  the  goods  in  question.  They  do  not  make  claim  to 
these  goods,  but  possess  them.  The  property  was  chang- 
ed by  the  seizure  under  the  bill  of  sale.  It  is  not,  there- 
fore, a  case  contemplated  by  the  statute. 

Parke,  J. — It  is  a  case  in  whfch  the  statute  does  ap- 

(a)  See2Dowl.  Stat.  67  h 


no 
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ply,  because  you  claim  a  part  of  the  goods  taken  in 
cution. 


Kelly y  for  the  Sheriff. — That  the  Sheriff  is  not  entitled 
to  his  costs,  has  been  already  decided.  But,  if  it  should 
appear  that  this  seizure  was  good,  he  will  be  entitled  to  his 
poundage* 

Parke,  J. — The  Sheriff  is  not  entitled  to  his  costs,  as 
the  statute  is  passed  for  his  relief.  He  must  here  pay  the 
proceeds  of  the  seizure  into  Court,  suspending  his  claim 
to  poundage.  His  right  to  receive  it  must  depend  on  the 
event  of  the  suit. 

Rule  enlarged,  the  parties  agreeing  on  the  mode 
in  which  their  respective  claims  should  be 
tried. 


Jan.  25M. 

If  a  defendant 
contents  that  a 
plaintiff  shall 
have  judgment 
as  of  a  term  pre- 
vious to  the  trial, 
in  proceeding 
against  the  bail 
the  ca,  to,  may 
be  tested  as  of 
that  previous 
term. 


HoVENDEN  V.  CRAWTHER. 

%^HANNELL  shewed  cause  against  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  all  proceedings  against  the 
bail  on  their  recognizance  should  not  be  set  aside ;  the 
plaintiff  had  proceeded  to  trial  last  Michaelmas  Term; 
and,  under  an  order  of  Lord  Tcnterden,  made  by  consent 
of  the  defendant,  and  made  a  rule  of  this  Court,  the  plain- 
tiff obtained  judgment  of  that  term.  He  then  proceed- 
ed against  the  bail,  and  tested  the  ca.  sa.  against  the  de- 
fendant as  of  Michaelmas  Term.  The  objection  on  the 
part  of  the  bail  was,  that  the  ca.  sa.  was  so  tested.  No 
such  objection  could  be  sustained.  Judgment  in  this  case 
had  not  been  obtained  under  the  1  Will.  4,  c.  7,  s.  2  (a), 
but  by  consent  of  the  defendant.     The  judgment  must, 


(<j)  Sec  2  Dowl.  Stat.  15. 
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therefore,  be  treated  as  if  the  trial  had  taken  place  in         1832. 
Michaelmas  Term,    It  would  have  been  otherwise  had     hovehdem 
the  judgment  been  obtained  under  the  statute.     As  the  «• 

Crawther* 

judgment  would  be  entered  as  of  Michaelmas  Term,  and 
the  ca.  sa.  was  tested  of  that  term,  no  error  would  appear 
on  the  record.  Nothing  was  said  by  Mr.  Tidd  in  his 
Practice  which  shewed  in  any  way  that  thi^  was  an  ir- 
regularity. 

Parke,  J. — All  would  appear  regular  on  the  record. 

Comyn,  in  support  of  the  rule. — The  practice  of  the 
Court  has  always  been,  not  to  permit  a  plaintiff  to  vary 
from  the  ordinary  course  of  proceeding,  for  the  purpose 
of  fixing  bail.  I  do  not  object  to  the  proceeding  as  against 
the  defendant.  The  plaintiff  had  a  right  to  obtain  his 
judgment  and  issue  execution  as  of  Michaelmas  Term, 
against  the  defendant,  although  that  would  be  contrary  to 
the  usual  course  of  practice,  for,  ordinarily,  the  plaintiff 
would  not  be  entitled  to  obtain  his  judgment  until  the  fifth 
day  of  the  present  term.  The  defendant,  if  he  chooses, 
may  consent  to  the  plaintiff  having  it  sooner  as  against 
himself,  but  he  has  no  right  to  do  so  as  against  the  bail, 
for  that  would  have  the  effect  of  expediting  the  proceed- 
ings against  the  bail.  I  have  been  able  to  find  no  case 
which  shews  this  to  be  an  irregularity ;  but,  upon  principle, 
I  submit,  that  proceedings  against  the  bail  cannot  be  ex- 
pedited by  consent  of  the  defendant. 

Parke,  J. — It  appears  to  me  that  the  proceedings 
against  the  bail  here  are  not  irregular.  The  effect  of  the 
defendant's  consent  is,  that  the  plaintiff  shall  be  allowed  to 
enter  up  judgment,  as  of  Michaelmas  Term.  In  making 
up  the  record,  it  will  appear  to  have  been  obtained  of  that 
term,  and  the  ca.  sa.  corresponds  with  the  judgment. 
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1832.  And  no  one  can  aver  against  the  record.     It  is  in  fact  the 

*     "  same  as  if  the  trial  had  taken  place  in  MichaelfnasTervCk. 

HOVENDBN  r 

Ceawwwu  Rule  discharged. 


Jan.  27th.  JaCKSON's  Bail. 

Where  the  pro-  ARCHBOLD  opposed  bail,  on  the  ground  that  the 
the  bail  de-  property,  of  which  he  had  described  himself  as  possessed 
Jo^dfoWs  ^  the  affidavit,  required  by  rule  3  of  Trinity  Term,  1  Witt. 
affidavit,  ac-  4^  wa8  insufficient,  although,  on  examining  him,  it  appeared 
third  rule  of       that  he  possessed  sufficient  other  property  to  enable  him 

T.T.I  W.4,\%         .       ./ 
insufficient,  the     tOJU8tlty. 
Court  will  not 
allow  him  to 

justify,  without  Watson,  in  support  of  the  bail,  submitted  that  the  ques- 
defendantof  the  tion  for  the  consideration  of  the  Court  was,  whether  the 
amon°fa?SSiigh  bail  was  possessed  of  sufficient  property  to  enable  him  to 
possessed  of  iuf-  ju8tify.    It  was  clear  he  was,  and  therefore  he  ought  to 

ficient  other  : 

property.  pass. 

Parke,  J. —But  if  I  do  that,  I  shall  place  the  plaintiff 
in  this  situation : — By  rule  3  of  Trinity  Term  last,  if  the 
plaintiff  opposes  bail,  and  they  pass,  the  defendant  is  en- 
titled to  the  costs  of  justification,  unless  the  Court  shall 
otherwise  order.  Although,  therefore,  the  defendant  has 
not  given  the  requisite  description,  according  to  the  same 
rule,  and  the  opposition,  therefore,  is  in  strictness  success- 
ful, the  plaintiff  will  be  liable  to  costs.  If  I  allow  the 
bail  to  pass,  the  defendant  must  pay  the  costs  of  the  op- 
position. 
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Anonymous.  jan.  21th. 

H.UTCH1NSON  moved  for  a  rule  to  shew  cause,  why  where  a  «#- 
a  judgment,  signed  in  this  case,  should  not  be  set  aside  J^the  payment 
with  costs,    The  plaintiff  and  defendant  both  resided  at  ^  a  J°™e*£f" 
Torquay  in  Devonshire,  but  the  plaintiff's  attorney  re-  fendant  may 

.  _    _   .       _  __,  .  *  ■  •  -i_      P*7  w^er  the 

oded  in  London*  The  action  was  brought  against  the  plaintiff  or  hu 
defendant,,  as  acceptor  of  a  bill  of  exchange  for  21/.  14*.  attorney- 
A  cognovit  was  agreed  to  be  taken,  and,  in  order  to  save 
stamp  duty,  the  defendant  paid  the  costs  and  2/.,  and  gave 
a  cognovit  for  the  difference,  which  he  sent  to  the  plain- 
tiff's attorney  in  London.  By  the  terms  of  the  cognovit, 
judgment  was  to  be  entered  on  the  1  lth  of  January,  if 
payment  was  not  made  on  that  day.  The  defendant,  on 
that  day,  tendered  to  the  plaintiff  in  Devonshire  the  en- 
tire sum  due,  which  the  latter  refused  to  accept,  conceiv- 
ing it  should  be  paid  to  his  attorney.  On  the  12th,  the 
plaintiffs  attorney  wrote  to  the  defendant  from  London, 
desiring  him  to  remit  the  amount.  On  the  13th  the  at- 
torney received  a  letter  from-  the  defendant,  stating  the 
tender,  but,  having  written  to  the  defendant  the  night  be- 
fore, he  considered  it  unnecessary  to  answer  this  letter. 
Having  waited  until  the  17th  without  receiving  an  answer 
to  his  letter,  he  signed  judgment  on  that  day.  This  judg- 
ment was  irregular,  because  the  tender  was  made  to  the 
plaintiff  on  the  day  when  the  cognovit  required  payment 
to  be  made. 

■ 

Martin  shewed  cause  in  the  first  instance,  and  sub- 
mitted that  the  cognovit  having  been  remitted  to  the  plain* 
tiff's  attorney  by  the  defendant,  the  money  should  have 
been  remitted  to  him  also ;  and  although  the  tender  to 
the  plaintiff  might  have  been  a  legal  tender,  yet  its  effect 
was  defeated  by  the  subsequent  demand  contained  in  the 
letter  of  the  12th. 
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Parke,  J. — The  question  is,  whether  the  tender  to  the 
plaintiff  is  a  good  tender ;  for,  if  it  was,  the  plaintiff's  at- 
torney had  no  right  to  call  upon  the  defendant  to  incur 
the  expense  of  remitting  the  money  to  London.  By  the 
terms  of  the  cognovit,  he  had  a  right  to  pay  the  money 
either  to  the  plaintiff  or  his  attorney;  and  having  tendered 
the  money  to  the  plaintiff  on  the  day  when  it  became  due, 
he  was  not  bound  to  remit  it  to  town.  The  judgment  was, 
therefore,  irregular,  and  must  be  set  aside,  with  costs. 

Rule  absolute,  with  costs. 


Jan.  27  th. 

A  conviction  of 
conspiracy  is 
not  of  itself  a 
sufficient 
ground  for 
striking  an  at- 
torney off  the 
roll. 


Re 


VsAMPBELL  shewed  cause  against  a  rule  for  striking 
an  attorney  off  the  roll,  on  the  ground  of  his  having  been 
convicted  of  conspiracy  more  than  two  years  ago.  He 
produced  various  affidavits,  shewing  that  the  circumstances 
which  had  given  rise  to  the  prosecution  by  no  means  fairly 
warranted  the  proceeding,  and  that  the  prosecutor  of  the 
indictment,  as  well  as  the  relator  of  the  present  application, 
were  actuated  by  malicious  motives.  Although  the  Court, 
in  some  cases  of  conspiracy,  had  thought  it  right  to  pro- 
ceed as  severely  against  an  attorney  as  required  by  the 
present  application,  it  was  only  where  very  gross  miscon- 
duct on  his  part  was  evident. 


Adolphus  appeared  in  support  of  the  rule. 


Parke,  J. — There  are  no  cases,  in  which  there  is  more 
variety  than  in  cases  of  conspiracy.  They  vary  from  the 
highest  degree  of  enormity  to  the  lowest  degree  of  cul- 
pability. There  is  no  case  which  goes  the  length  of  de- 
ciding, that  the  mere  fact  of  having  been  convicted  of  a 
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conspiracy  is  a  sufficient  ground  for  striking  an  attorney        183& 
off  the  roll.    It  does  not  appear  that  there  was  any  thing       ^ 
aggravated  in  the  circumstances,  and,  therefore,  the  rule 
must  be  discharged*     Since  the  nature  of  these  circum- 
stances must  clearly  have  been  known  to  the  person  who 
made  the  present  application,  it  must  be  discharged  with 

costs. 

Rule  discharged,  with  costs. 


1T5 


Jameson  v.  Schonswar  and  Another.  ^<w-  *7th< 

JJM.AULE  shewed  cause  against  a  rule  obtained  by  V.  Where  a  plaint 
Richards,  for  quashing  the  habeas  corpus,  removing  the  ^^^  \n  the" 
defendant  out  of  the  custody  of  the  Serjeant  at  Mace  of  {ij^jj^ 
the  Lord  Mayor's  Court  of  the  City  of  London*  into  the  two  defendants, 
custody  of  the  Marshal ;  for  remanding  him  into  the  cus-  has  been  ar- 
tody  of  the  Serjeant  at  Mace ;  and  for  a  procedendo.  The  ^^S!1-0 
affidavit  on  which  the  rule  has  been  obtained  is  not  pro-  "J0™!1  l5t0  *e 

r  King*  Bench 

perly  intitled.     It  is  intitled  in  the  cause  in  the  Lord  without  bail  be- 
Mayor's  Court.    There  is  no  such  cause  depending  in  b^uJdefendants. 
this  Court.     Although  the  writ  is  called  a  "  habeas  cor-  ^^J^. 
pus  cum  causd"  and  a  return  has  been  made  to  it,  that  ▼**»  in  support 
does  not  remove  the  cause  itself.     The  words  "  cum  procedendo  in 
causdn  merely  mean  "with  the  cause  of  the  party's  de-  Should noTbe 
tendon  in  custody."     The  return  might  be  "that  the  intitled  in  the 

cause  in  the  in- 
party  had  been  guilty  of  a  contempt"  or  "  was  a  lunatic."  ferior  Court, 

It  is  different  from  the  case  of  a  certiorari,  which  removes  King* trench" 
the  cause  itself.    The  affidavit  should  have  been  intitled  0Dl3r* 
« ■  In  the  King's  Bench "  only. 

Parke,  J. — If  it  ought  to  be  so  intitled,  I  should  per- 
mit it  to  be  amended. 


Maule. — The  facts,  as  they  appear  on  the  affidavit  on 
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1852.         which  the  rule  is  drawn  up,  are  these : — The  action  was 
.     w  commenced  for  2,000/.  tad  the  defendant,  Schonswar,  was 

v. arrested  on  the  521st  of  January  by  virtue  of  a  precept 

issued  out  of  the  Lord  Mayor's  Court  to  the  Serjeant  at 
Maoe..  On  the  same  day  a,  habeas  corpus,  vra*  obtained, 
returnable  on  the  following  Saturday  before  a  Judge  at 
Chambers,  and  the  defendant  was  committed  to  the  cuato* 
dy  of  the  Marshal.    The  affidavit  then  states  that  it  is  the 
custom  of  London,  where  two  defendants  are  sued  in  the 
Lord  Mayor's  Court,  and  one  only  is  arrested,  that  the 
defendant  arrested  must  put  in  bail  for  himself  and  his 
co-defendant  before  he  can  obtain  his  own  discharge,  and 
that  this  custom  is  certified  by  the  Recorder.     The  de- 
fendant Schonswar  has  given  notice  of  bail,  who  have 
justified,  conditionally,  to  abide  the  decision  of  the  Court 
On  the.  present  rule,  the  other  side  is  driven  to  <;opten4* 
that  wh^re  one  of  two  defendants  is  arrested  and  thrown 
into  prison,  he  cannot  obtain  his  liberty,  unless  he  put  jn 
bail  for  the  other  as  well  as  for  himself.    . 


•«  i 


in 


Parks,  J. — No,  they  need  not  contend  to  that  extent. 
They  say,  you  cannot  remove  a  cause  by  habeas  corpus 
into  the  Court  above,  and  thereby  suspend  their  pro- 
ceedings,  unless  you  remove  the  whole  cause.  Now,  hojfc 
do  you  get  the  other  defendant  into  this,  pourt  ?  f  n  tfeft 
case  of  Keat  and  Another  v.  Goldstein  and  Castles  (fi)s. 
Mr.  Justice  Bayley  says,  "  Suppose  the  case  of  two  pern 
sons  being  served  with  process  out  of  an  inferipr  Court, 
one  of  them  sues  out  a  writ  of  certiorari,  apd  appear  in 
the  Court  above,  for  himself  alone — the  case  is  certainly 
not  well  removed,  and  that  is  in  fact  the  vqry  casel)$Jpre 
us.  There  is  no  hardship  in  this.  The  cause  was  com- 
menced in  the  Court  below,  and  the  attempt  to  femftve  it 
fails,  because  both  the  defendants   are  not  before  the 

{a)  7  B.  &  C.  525. 
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Court."     How  can  you  distinguish  that  case  from   ihe         1832. 
present  ?  jamrson 


Maule. — There,  the  proceeding  was  by  certiorari ,  which 
removes  the  cause ;  but  a  habeas  corpus  only  suspends  the 
proceedings  of  the  inferior  Court  Besides,  in  that  case, 
the  goods  of  the  defendant  had  been  attached.  The  plain- 
tiff had  actually  got  the  security  of  the  defendant's  goods, 
and,  therefore,  this  Court  would  not  allow  him  to  be  de- 
prived of  one  security  without  giving  him  another. 

Parke,  J. — What  do  you  say  to  the  case  in  Strange  («)? 

Maule. — That  case  has  no  reference  to  the  custom. 
There,  both  the  defendants  were  in  actual  or  constructive 
custody. 

Parke,  J. — I  take  it  to  be  irregular  to  stay  these  pro- 
ceedings, unless  both  defendants  are  in  the  Court  above. 
You  ought  not  to  suspend  the  proceedings  of  the  plaintiff 
in  the  Court  below,  without  putting  him  in  a  similar  situa- 
tion in  the  Court  above. 

Maule. — Where  a  defendant  is  removed  by  habeas,  the 
plaintiff  proceeds  de  novo;  though  it  is  usual  to  declare  at 
once,  there  is  no  reason  why  the  plaintiff  may  not  sue  out 
an  original  against  both  defendants.  He  may  then  pro* 
ceed  to  the  outlawry  of  the  defendant  who  does  not  ap- 
pear, and  declare  against  the  defendant  who  has  appeared, 
in  the  same  manner  as  against  any  other  person  in  the  cus- 
tody of  the  Marshal. 

Parke,  J* — But  when  he  has  in  fact  appeared  by  bail, 
or  is  in  the  custody  of  the  Marshal,  can  you  sue  out  an 

(a)  Fry  v.  Carey,  1  Strange,  527. 
VOL.  I.  N 
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183?.        original  to  make  him  appear  again?     My  judgment  is  not 

Jameson       founded  on  the  custom  stated  to  exist  in  the  Mayor's 

r.  Court.    If  the  only  defendant  arrested  tendered  bail,  they 

SCIIOKBWAR 

must  bail  him  (a).  Such  a  custom  is  clearly  bad.  But 
have  you  any  authority  for  saying,  that  where  bail  has 
been  put  in  on  a  habeas  corpus,  upon  a  plaint  in  an  in- 
ferior jurisdiction,  you  may  afterwards  sue  out  an  original 
writ  against  him? 

Maule. — I  am  not  aware  of  any  case  on  the  point.  But, 
on  principle,  I  apprehend  he  might  do  so. 

Parke,  J. — Then,  when  is  the  bail  to  the  original  writ 
considered  as  put  in?  The  bail  on  the  habeas  corpus  can- 
not be  bail  to  it.  We  cannot  connect  the  recognizance  of 
his  bail  with  the  process  by  original. 

Mavle. — He  stands  in  the  same  situation  as  any  other 
person  in  lawful  custody,  against  whom  proceedings  by 
original  are  commenced.  There  is  nothing  to  shew  that 
he  has  appeared  in  the  action  commenced  by  original.  It 
is  not  known  what  the  cause  of  action  is.  Therefore, 
there  can  be  no  difficulty  on  that  point.  As  to  the  recog- 
nizance of  the  bail,  the  sense  of  it  is,  that  they  will  be 
bound  to  answer  all  actions  which  may  be  brought  in  re* 
spect  of  a  particular  cause  of  action.  Suppose  an  action 
brought  for  the  price  of  a  horse.  The  recognizance  of 
the  bail  is,  that  they  will  be  liable  in  any  action  brought 
for  the  horse.  But,  suppose  one  defendant  were  abroad 
and  one  in  custody,  the  only  course  for  the  plaintiff  to 
pursue  would  be  to  sue  out  an  original.  Suppose  the  case 
of  an  action  in  the  Common  Pleas,  where  all  proceedings 
are  by  original,  or  quasi  by  original — it  would  not  be  said 
that  there,  if  a  defendant  had  been  removed  by  habeas 

.     («)  See  1  M.  &  P.  216. 
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carpus,  the  plaintiff  could  not  proceed  against  bim  in  the         1832. 
ordinary  way.     By  proceeding  by  original,  the  plaintiff      jAMEg0W 
would  gain  an  advantage  beyond  what  he  would  possess  v- 

•  .     -      .  ~  ™  ,  ,,  ,  SCHON8WAR. 

in  the  mfenor  Court  There,  he  could  not  proceed  to 
outlawry  against  the  defendant  not  in  custody;  but  here 
he  could.  For  these  reasons,  I  submit  that  the  defendant 
Schonswar  was  properly  removed  out  of  the  custody  of 
the  Serjeant  at  Mace,  and  is  entitled  to  be  discharged  out 
of  the  custody  of  the  Marshal  on  putting  in  bail  for  himself 
alone. 

iR.  V.  Richards  supported  the  rule. 

Cur.  adv.  tuli. 

Parke,  J. — I  have  consulted  the  other  Judges,  and  al-      Jan.  3Ui. 
so  Mr.  Baron  Bayley,  and  they  are  all  of  opinion  that  the 
cause  is  not  regularly  removed. 

Rule  absolute. 


Another  case,  in  which  a  person  named  Prior  was 
plaintiff,  against  the  same  defendant,  under  the  same  cir- 
cumstances, was  determined  by  this  decision. 

Maule,  in  this  latter  case,  shewed  cause;  and — 

ChanneU  supported  the  rule. 


Hemming  *.  Blake.  Jan.  28M. 

LrNE  of  two  bail  was  opposed  and  rejected,  on  the  When  bail  can- 
ground  that  he  had  not  a  vested  interest  in  the  property  IpeV^onhepro- 
described  in  his  affidavit  of  justification,  sworn  according  ^1^^l^d 

of  justification, 

.     .-  .      „       ,  DU*  "*  allowed 

to  pass  on  justifying  for  other  property,  the  plaintiff  is  entitled  to  the  costs  of  the  opposition. 

n2 
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to  the  late  rules  of  Trinity  Term,  1  Will.  4,  but  was  al- 
lowed to  justify  for  other  property  not  mentioned  in  his 
affidavit. 

Archbold  now  applied  for  the  costs  of  opposing  such 
bail,  under  Rule  8,  Reg.  Gen.  T.  T.  1  Will.  4. 

Parke,  J. — The  defendant  having  misled  the  plaintiff 
by  his  affidavit,  and  thereby  caused  him  to  incur  the  ex- 
pense of  the  opposition,  in  which  he  has  succeeded  as 
far  as  regards  the  only  property  mentioned  in  his  affidavit, 
the  plaintiff  is  entitled  to  his  costs  of  opposition ;  and  we 
only  allow  the  bail  to  justify  for  other  property  on  the 
terms  of  his  paying  the  costs  of  the  opposition. 


Jon.  31  st. 

A  defendant 
cannot  object  to 
the  taxation  of  a 
plaintiff's  bill  of 
costs,  on  the 
ground  of  costs 
being  allowed 
for  a  period  of 
the  cause  dur- 
ing which  it  was 
conducted  by  a 
person  not  an 
attorney,  or  be- 
ing an  uncerti- 
ficated attor- 
ney. 


v.  Sexton. 


MjANGSLOW ap plied  for  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation.  He  moved  on  the 
part  of  the  defendant  in  the  action,  on  the  ground  that  the 
Master  had  allowed  costs  which  the  defendant  was  not 
bound  to  pay.  The  action  was  commenced  in  November, 
1830,  by  a  person  who  was  not  an  attorney.  In  the  month 
of  May,  1831,  the  case  was  put  into  the  hands  of  a  person 
who  was  an  attorney,  but  had  not  taken  out  his  certificate. 
He  conducted  it  till  August,  1831,  and  then  a  certificated 
attorney  undertook  it.  This  was  the  day  before  the  trial. 
A  verdict  was  found  for  the  plaintiff,  and  the  costs  taxed. 
The  Master  allowed  all  the  costs  from  the  commencement 
of  the  cause  down  to  the  time  of  taxation.  But  he  sub- 
mitted that  the  Master  ought  not  to  have  allowed  any 
other  costs  than  those  incurred  during  the  time  the  cause 
was  under  the  management  of  a  certificated  attorney.  The 
plaintiff  would  not  be  liable  to  pay  costs  to  either  of  the 
persons  previously  engaged.     His  motion  therefore  was, 
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that  the  Master  might  review  his  taxation,  for  the  purpose         1832. 
of  disallowing  those  costs  previously  incurred. 


Parke,  J. — It  is  not  in  the  power  of  the  defendant  to 
raise  the  question.  That  lies  between  the  plaintiff  and 
the  person  engaged  by  him  as  an  attorney.  That  has 
been  decided  in  the  case  of  Reader  v.  Bloom  (a),  and 
which  has  since  been  recognised  by  this  Court. 

Rule  refused, 
(a)  10  B.  Moore,  261 ;  3  Bing.  9,  S.  C. 


v. 
Sexton. 


Jones  v.  Tye.  JmL  ZUL 

r.  RICHARDS  shewed  cause  against  a  rule  for  setting  if  judgment  is 
aside  a  writ  of  fi.  fa.,  and  for  paying  over  the  amount  le-  ^^S^vt 
vied  under  it  to  the  defendant.    The  defendant  had  been  custody  on 

mesne  process, 

arrested  on  mesne  process.     Judgment  was  subsequently  the  plaintiff  in 
obtained,  and  a  fi.  fa.  issued,  and  a  levy  made.     The  ob-  jasu^executlon 
jection  to  the  proceeding  was,  that  the  defendant  being  in  "**jn,t  ft* 
custody,   the  plaintiff  had  no  right   to  issue  execution  discharging 
against  his  goods.     But  the  plaintiff  had  clearly  a  right  to 
waive  his  proceedings  against  the  person,  and  issue  exe- 
cution against  the  goods.     If  the  defendant  had  applied 
to  the  plaintiff,  he  would  have  had  an  order  for  his  dis- 
charge. 

Piatt,  in  support  of  the  rule. — I  have  not  been  able  to 
find  any  case  exactly  like  this ;  but  I  submit  that  the  plain- 
tiff ought  to  have  discharged  the  defendant  out  of  custody, 
before  he  proceeded  against  his  goods,  he  having  made  his 
election  to  proceed  against  the  body  originally. 

Parke,  J. — That  proposition   cannot  be  maintained. 
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1832.        The  plaintiff  has  a  right  to  take  any  execution  he  thinks 
proper.     The  plaintiff  did  not  refuse  to  discharge  him. 

Rule  discharged,  with  costs. 


Jan.  31 5/.  Ex  parte  Schwalbanker. 

where  bills  JS*  ANDRE  WS  moved  for  a  rule  to  shew  cause  why  an 
podted^ithVn  attorney  of  the  Court  should  not  pay  over  1 5/.  belonging 
attorney,  and  he  to  a  Mr.  Schwalbanker.  his  client.     Mr.  S.  had  applied  to 

has  advanced  #  #  *  * 

money  on  them,  the  attorney  to  raise  him  money  by  discounting  bills.  He 
to  account,  the  declined  doing  so,  but  offered  to  advance  him  some  money 
com*  Thim"01  on  ^e  secu"t)r  °^  kills.  Mr.  S.  accordingly  deposited  bills 
summarily  to  to  the  amount  of  251.  in  his  hands.  He  advanced  10/.  and 
leged  balance,     now  refused  to  account  for  the  residue.     He  cited  In  the 

matter  of  Knight  (a),  De  JVoolfemd  Others  v.  — (6), 

In  the  matter   of  Atkins  (c). 

Patteson,  J. — I  do  not  think  this  is  such  a  case  as  the 
Court  is  in  the  habit  of  considering  fit  for  its  summary  in* 
terference.  The  Court  has  only  interfered  in  cases  where 
the  attorney  has  been  employed  in  certain  matters,  be- 
cause he  was  an  attorney,  as  where  he  was  employed  by 

executors  to  collect  debts. 

Rule  refused. 


(a)  1  Bing.  91 ;  7  B.  Moore,  437,  S.  C.  (6)  2  Chit.  Rep.  68. 

(0  4  B.  &  A.  47. 
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Anonymous.  Jan.  zut. 

ADDISON  opposed  bail  on  the  ground  of  his  being  ac-  The  acceptor  of 

,  i_  •   i       v  •  a  dishonoured 

ceptor  of  the  bill  of  exchange  on  which  the  action  was  bill  of  exchange 

brought  against  the  drawer.  tenTtVbTc^ne 

The  affidavit  of  sufficiency  stated  the  bail  to  be  possess-  baiI.'m  an  action 

*  against  the 

ed  of  property  to  much  greater  amount   than  that  for  drawer. 
which  he  was  required  to  become  bail,  after  the  payment  of 
all  his  debts. 

Taunton,  J. — There  cannot  be  a  stronger  proof  of  in- 
solvency, short  of  an  act  of  bankruptcy,  than  an  acceptor 
in  trade  not  meeting  his  acceptance.     He  ought  to  pay  his 

own  debts  first. 

Bail  rejected. 


REGULjE  GENERALES. 


I. 

fTHEREAS  it  is  expedient  that  the  practice  of  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  of 
Pleas,  should,  as  far  as  possible,  be  rendered  uniform: 

It  is  ordered,  That  the  practice  to  be  observed  in  the 
said  Courts,  with  respect  to  the  matters  hereinafter  men- 
tioned, shall  be  as  follows;  that  is  to  say — 

AUTHORITY  TO  PROSECUTE  OR  DEFEND. 

1.  Warrants  of  attorney  to  prosecute  or  defend  shall  not  Appointments 
be  entered  on  distinct  rolls,  but  on  the  top  of  the  issue  roll.  fe™  an 

2.  A  special  admission  of  prochein  amy,  or  guardian,  to  Admission  of 
prosecute  or  defend  for  an  infant,  shall  not  be  deemed  an  *^*J™  a**0' 
authority  to  prosecute  or  defend  in  any  but  the  particular 

action  or  actions  specified. 
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Affidavit  of  ser- 
vice of  process. 


Affidavit  not 
intitled,  when 
received. 


Addition  in  affi- 
davit 

Affidavits,  before 
whom  sworn. 


AFFIDAVIT. 

3.  No  affidavit  of  the  service  of  process  shall  be  deemed 
sufficient  if  made  before  the  plaintiff's  own  attorney,  or 
his  clerk. 

4.  An  affidavit  sworn  before  a  Judge  of  any  of  the 
Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer, 
shall  be  received  in  the  Court  to  which  such  Judge  belongs, 
though  not  intitled  of  that  Court;  but  not  in  any  other 
Court,  unless  intitled  of  the  Court  in  which  it  is  to  be  used. 

5.  The  addition  of  every  person  making  an  affidavit 
shall  be  inserted  therein. 

6.  Where  an  agent  in  town  or  an  attorney  in  the  coun- 
try is  the  attorney  on  the  record,  an  affidavit  sworn  before 
the  attorney  in  the  country  shall  not  be  received ;  and  an 
affidavit  sworn  before  an  attorney's  clerk  shall  not  be  re- 
ceived in  cases  where  it  would  not  be  receivable  if  sworn 
before  the  attorney  himself;  but  this  rule  shall  not  extend 
to  affidavits  to  hold  to  bail. 


Second  arrest. 


Affidavits  for 
work  and  la- 
bour, and  mo- 
ney paid. 


No  supplemen- 
tal affidavits. 


Variance  be- 
tween ac  etiam 
and  declaration, 
or  want  of  ac 
etiam,  not  to  re- 
lieve bail  or  dis- 
charge the  de- 
fendant, but 
bail  to  stand  for 


ARREST. 

7.  After  non  pros.,  nonsuit,  or  discontinuance,  the  de- 
fendant shall  not  be  arrested  a  second  time  without  the  or- 
der of  a  Judge. 

8.  Affidavits  to  hold  to  bail  for  money  paid  to  the  usq  of 
the  defendant,  or  for  work  and  labour  done,  shall  not  be 
deemed  sufficient  unless  they  state  the  money  to  have  been 
paid,  or  the  work  and  labour  to  have  been  done,  at  the  re- 
quest of  the  defendant. 

9.  No  supplemental  affidavit  shall  be  allowed  to  supply 
any  deficiency  in  the  affidavit  to  hold  to  bail. 

10.  A  variance  between  the  ac  etiam  and  the  declara- 
tion, or  the  want  of  an  ac  etiam,  where  the  defendant  is 
arrested,  shall  not  be  deemed  ground  for  discharging  the- 
defendant,  or  the  bail ;  but  the  bail-bond  or  recognizance 
of  bail  shall  be  taken  with  a  penalty  or  sum  of  40/.  only. 

401 


HILARY  TERM,  2  WILL,  IV.  185 

1833. 

WRIT,  WHEN  AND  HOW  TO  BE  FILED. 

11.  When  the  rule  to  return  a  writ  expires  in  vacation,  sheriff,  when 

the  Sheriff  shall  file  the  writ  at  the  expiration  of  the  rule,  wriUnYacation! 
or  as  soon  after  as  the  office  shall  be  open. 

IS.  And  the  officer  with  whom  it  is  filed  shall  indorse  Officer  to  in- 

,«i  ii  i         .,  mi  done  hour  when 

the  day  and  hour  when  it  was  filed.  Med, 

BAIL. 

13.  If  any  person  put  in  as  bail  to  the  action,  except  for  Attorney  and 
the  purpose  of  rendering  only,  be  a  practising  attorney,  or  ^bjj1#en 
clerk  to  a  practising  attorney,  the  plaintiff  may  treat  the 

bail  as  a  nullity,  and  sue  upon  the  bail  bond  as  soon  as  the 
time  for  putting  in  bail  has  expired,  unless  good  bail  be 
duly  put  in  in  the  meantime. 

14.  In  the  case  of  country  bail,  the  bail  piece  shall  be  Country  bail 
transmitted  and  filed  within  eight  days,  unless  the  de-  transmitted. 
fendant  reside  more  than  forty  miles  from  London,  and,  in 

that  case,  within  fifteen  days  after  the  taking  thereof. 

15.  When  bail  to  the  Sheriff  become  bail  to  the  action,  Exception  to 
the  plaintiff  may  except  to  them,  though  he  has  taken  an  Snenff'8baiL 
assignment  of  the  bail  bond. 

16.  It  shall  be  sufficient,  in  all  cases,  if  notice  of  justifi-  Notice  of  justi- 
cation  of  bail  be  given  two  days  before  the  time  of  justifi-    caUon' 
cation. 

17.  If  bail,  either  to  the  action  or  in  error,  are  excepted  Bail  excepted 
to  in  vacation,  and  the  notice  of  exception  require  them  juVtify'when.10 
to  justify  before  a  Judge,  the  bail  shall  justify  within  four 

days  from  the  time  of  such  notice,  otherwise  on  the  first 
day  of  the  ensuing  term. 

18.  Notice  of  more  bail  than  two  shall  be  deemed  irre-  More  than  two 
gular,  unless  by  order  of  the  Court  or  a  Judge.  J*  when  regtt" 

19.  Affidavits  of  justification  shall  be  deemed  insuffi-  What  affidavit* 
cient,  unless  they  state  that  each  person  justifying  is  worth  musTsuoef011 
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Bail  rejected 
may  render. 

What  bail  liable 
to. 


Render,  when. 


Proceedings  on 
bail  bond. 


Proceedings  on 
bail  bond. 


Twenty  days  to 
except  to  bail  on 
habeas  corpus. 

Bail  in  error. 


Bail  in  eject- 
ment. 


the  amount  required  by  the  practice  of  the  Courts,  over 
and  above  what  will  pay  his  just  debts,  and  over  and  above 
every  other  sum  for  which  he  is  then  bail. 

20.  Bail,  though  rejected,  shall  be  allowed  to  render 
the  principal  without  entering  into  a  fresh  recognizance. 

21.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the 
affidavit  of  debt,  and  the  costs  of  suit ;  not  exceeding  in 
the  whole  the  amount  of  their  recognizance. 

22.  Bail  shall  be  at  liberty  to  render  the  principal  at 
any  time  during  the  last  day  for  rendering,  so  as  they 
make  such  render  before  the  prison  doors  are  closed  for 
the  night. 

23.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the 
bail  bond  pending  a  rule  to  bring  in  the  body  of  the  de- 
fendant. 

24.  No  bail  bond  taken  in  London  or  Middlesex  shall  be 
put  in  suit  until  after  the  expiration  of  four  days;  nor,  if 
taken  elsewhere,  till  after  the  expiration  of  eight  days  ex- 
clusive from  the  appearance  day  of  the  process. 

25.  The  time  allowed  for  excepting  to  bail  put  in  upon 
a  habeas  corpus  shall  be  twenty  days. 

26.  A  recognizance  of  bail  in  error  shall  be  taken  in 
double  the  sum  recovered,  except  in  case  of  a  penalty; 
and,  in  case  of  a  penalty,  in  double  the  sum  really  due, 
and  double  the  costs. 

27.  In  ejectment,  the  recognizance  of  bail  in  error  shall 
be  taken  in  double  the  yearly  value,  and  double  the  costs. 


BAIL  BOND  AND  ACTION  THEREON. 

Sheriff  suing  on       28.  An  action  may  be  brought  upon  a  bail  bond  by  the 

Sheriff  himself,  in  any  Court. 
Where  bail  bond       29.  In  all  cases  where  the  bail  bond  shall  be  directed  to 
8ecun  y*  stand  as  a  security,  the  plaintiff  shall  be  at  liberty  to  sign 

judgment  upon  it. 
Proceedings  on        30.  Proceeedings  on  the  bail  bond  may  be  stayed  on 
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payment  of  costs  in  one  action,  unless  sufficient  reason  be  bail  bond  stay- 
shewn  for  proceeding  in  more. 

APPEARANCE. 

31.  A  defendant  who  has  been  served  with  process  by  Appearance  to 

original- 
original  shall  enter  an  appearance  within  four  days  of  the 

appearance  day,  if  the  action  is  brought  in  London  or  Mid- 
dlesex y  or  within  eight  days  of  the  appearance  day  mother 
cases,  otherwise  the  plaintiff  may  enter  an  appearance  for 
him  according  to  the  statute ;  and  any  attorney  who  under* 
takes  to  appear  shall  enter  an  appearance  accordingly. 

IRREGULARITY  IN  PROCESS  AND  PROCEEDINGS. 

82.  Where  the  defendant  is  described  in  the  process  or  Misnomer, 
affidavit  to  hold  to  bail  by  initials,  or  by  a  wrong  name,  or 
without  a  Christian  name,  the  defendant  shall  not  be  dis- 
charged out  of  custody,  or  the  bail  bond  delivered  up  to 
be  cancelled,  on  motion  for  that  purpose,  if  it  shall  appear 
to  the  Court  that  due  diligence  has  been  used  to  obtain 
knowledge  of  the  proper  name. 

33.  No  application  to  set  aside  process  or  proceedings  Irregularity. 
for  irregularity  shall  be  allowed,  unless  made  within  a 
reasonable  time,  nor  if  the  party  applying  has  taken  a  fresh 

step  after  knowledge  of  the  irregularity. 

34.  If  a  party  plead  several  pleas,  avowries,  or  cogni-  Double  piead- 
zances,  without  a  rule  for  that  purpose,  the  opposite  party  lng' 

shall  be  at  liberty  to  sign  judgment. 

DECLARATION,  AND  TIME  FOR. 

35.  A  plaintiff  shall  be  deemed  out  of  Court  unless  he  Time  for  de- 
declare  within  one  year  after  the  process  is  returnable.        cUri,1&- 

36.  When  the  plaintiff  declares  against  a  prisoner,  it  Declaring  a- 
shall  not  be  necessary  to  make  more  than  two  copies  of  gain8t  Pri80ncr# 
the  declaration,  of  which  one  shall  be  served  and  another 

filed,  with  an  affidavit  of  service;  upon  the  office  copy  of 
which  affidavit  a  rule  to  plead  may  be  given. 
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Rule  to  declare, 
on  removal  of 
causes. 


No  rule  to  de- 
clare in  gene- 
ral. 


Peremptorily. 


Variance  In 
venue. 


Notice  of  decla- 
ration. 

Rule  to  plead. 


37.  Where  a  cause  has  been  removed  from  an  inferior 
Court,  the  rule  to  declare  may  be  given  within  four  days 
after  the  end  of  the  Term  in  which  the  writ  is  returned. 

38.  It  shall  not  be  necessary  for  a  defendant  in  any  case 
to  give  a  rule  to  declare,  except  upon  removals  from  in- 
ferior Courts;  but  the  plaintiff  may  have  a  rule  for  time  to 
declare  in  the  Court  of  Exchequer  as  well  as  in  the  other 
Courts. 

89.  A  rule  to  declare  peremptorily  may  be  absolute  in 
the  first  instance. 

40.  A  declaration  laying  the  venue  in  a  different  county 
from  that  mentioned  in  the  process,  shall  not  be  deemed 
a  waiver  of  the  bail. 

41.  It  shall  not  be  deemed  necessary  to  express  the  a* 
mount  of  damages  in  a  notice  of  declaration. 

42.  Where  an  amendment  of  the  declaration  is  allowed, 
no  new  rule  to  plead  shall  be  deemed  necessary,  whether 
such  amendment  be  made  of  the  same  term  as  the  decla- 
ration, or  of  a  different  term. 


When  plea  de 
manded. 

Oyer. 


PLEA,  AND  TIME  FOR. 

43.  A  demand  of  plea  may  be  made  at  the  time  when  the 
declaration  is  delivered,  and  may  be  indorsed  thereon. 

44>.  If  a  defendant,  after  craving  oyer  of  a  deed,  omit  to 
insert  it  at  the  head  of  his  plea,  the  plaintiff,  on  making 
up  the  issue  or  demurrer  book,  may,  if  he  think  fit,  insert 
it  for  him,  but  the  costs  of  such  insertion  shall  be  in  the 
discretion  of  the  taxing  officer. 

45.  If  the  declaration  be  filed  or  delivered  so  late  that 
the  defendant  is  not  bound  to  plead  until  the  next  Term, 
the  defendant,  may  plead  as  of  the  preceding  Term,  with- 
in the  first  four  days  of  the  next  Terra,  any  plea  to  the 
jurisdiction  or  in  abatement,  or  a  tender,  or  any  other 
similar  plea. 
Waiver  of  plea.        46.  The  defendant  shall  not  be  at  liberty  to  waive  his 

plea  without  leave  of  the  Court  or  a  Judge. 


Pleading  with- 
out imparlance. 
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1832. 
PARTICULARS.  T 

47.  A  summons  for  particulars  and  order  thereon  may  Particulars. 
be  obtained  by  a  defendant  before  appearance,  and  may 

be  made,  if  the  Judge  think  fit,  without  the  production  of 
any  affidavit. 

48.  A  ^defendant  shall  be  allowed  the  same  time  for  Pleading  after. 
pleading  after  the  delivery  of  particulars  under  a  Judge's 

order,  which  he  had  at  the  return  of  the  summons;  never- 
theless, judgment  shall  not  be  signed  till  the  afternoon  of 
the  day  after  the  delivery  of  the  particulars,  unless  other- 
wise ordered  by  the  Judge. 

NOTICES  AND  RULES,  AND  SERVICE  THEREOF. 

49.  Where  the  residence  of  a  defendant  is  unknown,  Notice  of  decU- 
notice  of  declaration  may  be  stuck  up  in  the  office,  but  not  rttion* 
without  previous  leave  of  the  Court. 

50.  Service  of  rules  and  orders,  and  notices,  if  made  be-  when  rules,  or- 
fore  nine  at  night,  shall  be  deemed  good;  but  not  if  made  £™;£dnoUcei 
after  that  hour. 

51.  It  shall  not  be  necessary  to  the  regular  service  of  a  original  rule, 
rule,  that  the  original  rule  should  be  shewn,  unless  sight  w  en  8bcwn* 
thereof  be  demanded,  except  in  cases  of  attachment. 

52.  Where  a  term's  notice  of  trial  or  inquiry  is  required,  Term's  notice  of 
such  notice  may  be  given  at  any  time  before  the  first  day  * •   c* 

of  term. 

5tf.  A  rule  to  reply  may  be  given  at  any  time  when  the  RUie  to  reply. 
office  is  open. 

54.  Service  of  a  rule  to  reply  or  plead  any  subsequent  RUie  to  reply. 
pleading,  shall  be  deemed  a  sufficient  demand  of  a  repli- 
cation or  such  other  subsequent  pleading. 

PAYMENT  OF  MONEY  INTO  COURT. 

55.  In  all  cases  in  which  money  may  be  paid  into  Court,  Paying  money 
leave  to  pay  it  in  may  be  obtained  by  a  side  bar  rule. 
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Defendints  un-        56.  On  payment  of  money  into  Court,  the  defendant 
costs.    g    P8y  shall  undertake  by  the  rule  to  pay  the  costs;  and,  in  case  of 

non-payment,  to  suffer  the  plaintiff  either  to  move  for  an 
attachment,  on  a  proper  demand  and  service  of  the  rule, 
or  to  sign  final  judgment  for  nominal  damages. 


Notice  of  trial 
and  inquiry. 


Short  notice. 


Notice  of  trial, 
when  given. 


TRIAL,  AND  NOTICE  THEREOF. 

57.  Notice  of  trial  and  inquiry,  and  of  continuance  of 
inquiry,  shall  be  given  in  town ;  but  countermand  of  notice 
of  trial  or  inquiry  may  be  given  either  in  town  or  country, 
unless  otherwise  ordered  by  the  Court  or  a  Judge. 

58.  The  expression  "  Short  Notice  of  Trial"  shall,  in 
country  causes,  be  taken  to  mean  four  days. 

59.  In  all  cases  where  the  plaintiff  in  pleading  concludes 
to  the  country,  the  plaintiff's  attorney  may  give  notice  of 
trial  at  the  time  of  delivering  his  replication,  or  other  sub- 
sequent pleading,  and,  in  case  issue  shall  afterwards  be 
joined,  such  notice  shall  be  available ;  but  if  issue  be  not 
joined  on  such  replication,  or  other  subsequent  pleading, 
and  the  plaintiff  shall  sign  judgment  for  want  thereof,  and 
forthwith  give  notice  of  executing  a  writ  of  inquiry,  such 
notice  shall  operate  from  the  time  that  notice  of  trial  was 
given  as  aforesaid;  and  in  all  cases  where  the  defendant  de- 
murs to  the  plaintiff's  declaration,  replication,  or  other 
subsequent  pleading,  the  defendant's  attorney,  or  the  de- 
fendant, if  he  plead  in  person,  shall  be  obliged  to  accept 
notice  of  executing  a  writ  of  inquiry  on  the  badk  of  the 
joinder  in  demurrer;  and  in  case  the  defendant  pleads  a 
plea  in  bar  or  rejoinder,  &c,  to  which  the  plaintiff  demurs, 
the  defendant's  attorney,  or  the  defendant,  if  he  plead  in 
person,  shall  be  obliged  to  accept  notice  of  executing  8 
writ  of  inquiry  on  the  back  of  such  demurrer. 

60.  Notice  of  a  trial  at  bar  shall  be  given  to  the  proper 
officer  of  the  Court,  before  giving  notice  of  trial  to  the 
party. 

Countermand  in      61.  In  country  causes,  or  where  the  defendant  resides 
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more  than  forty  miles  from  town,  a  countermand  of  notice  country  causes, 
of  trial  shall  be  given  six  days  before  the  time  mentioned 
in  the  notice  for  trial,  unless  short  notice  of  trial  has  been 
given. 

62.  In  town  causes,  where  the  defendant  lives  within  ln  town  causes, 
forty  miles  of  town,  two  days'  notice  of  countermand  shall 

be  deemed  sufficient. 

63.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by  View, 
the  officer  of  the  Court,  on  the  application  of  the  party, 
without  affidavit  or  motion  for  that  purpose. 

NEW  TRIAL,  MOTION  IN  ARREST  OF  JUDGMENT,  &C. 

64*.  If  a  new  trial  be  granted,  without  any  mention  of  Costs  of  new 
costs  in  the  rule,  the  costs  of  the  first  trial  shall  not  be  al-  tnal8* 
lowed  to  the  successful  party,  though  he  succeed  on  the 
second* 

65,  No  motion  in  arrest  of  judgment,  or  for  judgment  Arrest  of  judg- 
non  obstante  veredicto,  shall  be  allowed  after  the  expira-  mtJxL 

tion  of  four  days  from  the  time  of  trial,  if  there  are  so 
many  days  in  term,  nor  in  any  case  after  the  expiration  of 
the  term,  provided  the  Jury  process  be  returnable  in  the 
same  term. 

JUDGMENT,  AND  TIME  FOR  SIGNING. 

66.  Judgment  for  want  of  a  plea  after  demand,  may  in  Judgment  for 
all  cases  be  signed  at  the  opening  of  the  office  in  the  after-  wam  °  p  ea# 
noon  of  the  day  after  that  on  which  the  demand  was  made, 

but  not  before. 

6?.  After  the  return  of  a  writ  of  inquiry,  judgment  may  After  inquiry  or 
be  signed  at  the  expiration  of  four  days  from  such  return; 
and,  after  a  verdict  or  nonsuit,  on  the  day  after  the  ap- 
pearance day  of  the  return  of  the  distringas  or  habeas  cor*  ' 
pora,  without  any  rule  for  judgment. 
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JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 

Judgment  as  in       68.  A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit 

may  be  obtained  on  motion,  without  previous  notice;  but 
in  that  case  it  shall  not  operate  as  a  stay  of  proceedings. 
When  moved  69-  No  motion  for  judgment  as  in  case  of  a  nonsuit 

for*  shall  be  allowed  after  a  motion  for  costs  for  not  proceeding 

to  trial  for  the  same  default ;  but  such  costs  may  be  moved 
for  separatelyy  s.  e.,  without  moving  at  all  for  judgment  as 
in  case  of  a  nonsuit,  or  after  such  motion  is  disposed  of; 
or  the  Court,  on  discharging  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  may  order  the  plaintiff  to  pay  the  costs  of  not 
proceeding  to  trial;  but  the  payment  of  such  costs  shall 
not  be  made  a  condition  of  discharging  the  rule. 
No  entry  of  is-  70.  No  entry  of  the  issue  shall  be  deemed  necessary  to 
sue  necessary.     entjtje  a  defendant  to  move  for  judgment  as  in  case  of  a 

nonsuit,  or  to  take  the  cause  down  to  trial  by  proviso. 
Trial  by  proviso.       71.  No  trial  by  proviso  shall  be  allowed  in  the  same 

term  in  which  the  default  of  the  plaintiff  has  been  made, 
and  no  rule  for  a  trial  by  proviso  shall  be  necessary. 

WARRANT  OF  ATTORNEY  AND  COGNOVIT. 

Warrant  of  at-        72.  No  warrant  of  attorney  to  confess  judgment,  or 

torney  or  cogno-  .  .  . 

tit  executed  by    cognovit  actionem,  given  by  any  person  in  custody  of  a 
prisoner.  sheriff  or  other  officer  upon  mesne  process  shall  be  of  any 

force,  unless  there  be  present  some  attorney  on  behalf  of 
such  person  in  custody  expressly  named  by  him,  and  at- 
tending at  his  request,  to  inform  him  of  the  nature  and  ef- 
fect of  such  warrant  or  cognovit  before  the  same  is  execut- 
ed, which  attorney  shall  subscribe  his  name  as  a  witnesti 
to  the  due  execution  thereof,  and  declare  himself  to  be 
attorney  for  the  defendant,  and  state  that  he  subscribes  as 
such  attorney. 
Judgment  on  73.  Leave  to  enter  up  judgment  on  a  warrant  of  attor- 

attoroey.  ney  above  one  and  under  ten  years  old  must  be  obtained 
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by  a  motion  in  terra,  or  by  order  of  a  judge  in  vacation;        1832. 
and  if  ten  years  old  or  more,  upon  a  rule  to  shew  cause.  v— " 

COSTS. 

74.  No  costs  shall  be  allowed  on  taxation  to  a  plaintiff,  Costs  of  counts 
upon  any  counts  or  issues  upon  which  he  has  not  succeed-  against  plain- 
ed; and  the  costs  of  all  issues  found  for  the  defendant  tlff* 

shall  be  deducted  from  the  plaintiff's  costs. 

EXECUTION. 

75.  It  shall  not  be  necessary  that  any  writ  of  execution  Writs  of  execu- 

lion  not  signed 

should  be  signed ;  but  no  such  writ  shall  be  sealed  till  the  —sealing. 
judgment  paper,  postea,  or  inquisition,  has  been  seen  by 
the  proper  officer. 

76.  A  writ  of  habere  facias  possessionem  may  be  sued  H.f.  poM.with- 

out  pr&cip€ » 

out  without  lodging  a  prcecipe  with  the  officer  of  the 
Court. 

77.  In  actions  Commenced  by  bill,  a  ca,  sa.  to  fix  bail  Co.sc  to  ax 
shall  have  eight  days  between  the  teste  and  return;  and  in 

actions  commenced  by  original,  fifteen ;  and  must,  in  Lon- 
don and  Middlesex,  be  entered  four  clear  days  in  the  pub- 
lic book  at  the  Sheriff's  office. 

SCIRE  FACIAS. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  ScLfa.  quash«d. 
own  writ  of  scire  facias,  after  a  defendant  has  appeared, 

except  on  payment  of  costs. 

79.  A  scire  facias  to  revive  a  judgment  more  than  ten  &;. /"•«""*" 
yean  old  shall  not  be  allowed  without  a  motion  for  that  ]U  *men 
pupose  in  term,  or  a  Judge's  order  in  vacation;  nor,  if 

more  than  fifteen,  without  a  rule  to  shew  cause. 

80.  A  scire  facias  upon  a  recognizance  taken  in  Ser-  ScLfa.  on  re- 
jeanta'  Inn,  or  before  a  Commissioner  in  the  country,  and  co*mxMloe- 
recorded  at  Westminster,  shall  be  brought  in  Middlesex 

only ;  and  the  form  of  the  recognizance  shall  not  express 
where  it  was  taken. 
vol.  i.  o 
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Judgment  in  81.  No  judgment  shall  be  signed  for  non-appearance  to 

a  scire  facias  without  leave  of  the  Court  or  a  Judge,  un- 
less the  defendant  has  been  summoned;  but  such  judg- 
ment may  be  signed  by  leave  after  eight  days  from  the  re- 
turn of  one  scire  facias. 

ScLfa.  by  bail.        82.  A  notice  in  writing  to  the  plaintiff,  his  attorney,  or 

agent,  shall  be  a  sufficient  appearance  by  the  bail  or  de- 
fendant on  a  scire  facias. 

■   ERROR. 

Writ  of  error.         83.  A  writ  of  error  shall  be  deemed  a  supersedeas  from 

the  time  of  the  allowance, 
stay  of  proceed-       84.  To  entitle  bail  to  a  stay  of  proceedings  pending  a 

writ  of  error,  the  application  must  be  made  before  the  time 

to  surrender  is  out 

SUPERSEDEAS. 

Proceedingi  85.  The  plaintiff  shall  proceed  to  trial,  or  final  judg- 

againit  prisoner.  •  • 

ment,  against  a  prisoner  within  three  terms  inclusive 
after  declaration,  and  shall  cause  the  defendant  to  be 
charged  in  execution  within  two  terms  inclusive  after 
such  trial  or  judgment;  of  which  the  term  in  or  after 
which  the  trial  was  had  shall  be  reckoned  one. 

Listofsopene-  86.  The  Marshal  of  the  King's  Bench  Prison,  and  the 
en'  Warden  of  the  Fleet,  shall  present  to  the  Judges"  of  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer, 
in  their  respective  Chambers  at  Westminster,  within  the 
first  four  days  of  every  Term,  a  list  of  all  such  prisoners 
as  are  supersedeable;  shewing  as  to  what  actions  and  on 
what  account  they  are  so,  and  as  to  what  actions  (if  any) 
they  still  remain  not  supersedeable. 

Came  of  detain-       87.  If,  by  reason  of  any  writ  of  error,  special  order  of 

the  Court,  agreement  of  parties,  or  other  special  matter, 
any  person  detained  in  the  actual  custody  of  the  Marshal 
of  the  King's  Bench  Prison  or  Warden  of  the  Fleet,  be 
not  entitled  to  a  supersedeas  or  discharge  to  which  such 
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prisoner  would,  according  to  the  general  rules  and  prac-         1832. 
tice  of  the  Court,  be  otherwise  entitled  for  want  of  declar-  " 

ing,  proceeding  to  trial  or  judgment,  or  charging  in  exe- 
cution, within  the  times  prescribed  by  such  general  rules 
and  practice,  then,  and  in  every  such  case,  the  plaintiff  or 
plaintiffs  at  whose  suit  such  prisoner  shall  be  so  detained 
in  custody,  shall,  with  all  convenient  speed,  give  notice  in 
writing  of  such  writ  of  error,  special  order,  agreement,  or 
other  special  matter,  to  the  Marshal  or  Warden,  upon 
pain  of  losing  the  right  to  detain  such  prisoner  in  custody 
by  reason  of  such  special  matter;  and  the  Marshal  or 
Warden  shall  forthwith,  after  the  receipt  of  such  notice, 
cause  the  matter  thereof  to  be  entered  in  the  books  of  the 
prison,  and  shall  also  present  to  the  Judges  of  the  respec- 
tive Courts  from  time  to  time  a  list  of  the  prisoners  to 
whom  such  special  matter  shall  relate,  shewing  such  spe- 
cial matter,  together  with  the  list  of  the  prisoners  super- 
sedeable. 

•;  88.  All  prisoners  who  have  been  or  shall  be  in  the  cus-  Prisoners  super- 
tody  of  the  Marshal  or  Warden  for  the  space  of  one  ca-  ^^d"*"11 
lendar  month  after  they  are  supersedeable,  although  not 
superseded,  shall  be  forthwith  discharged  out  of  the  King's 
Bench  or  Fleet  Prison  as  to  all  such  actions  in  which  they 
have  been  or  shall  be  supersedeable. 

89.  The  order  of  a  Judge  for  the  discharge  of  a  pri-  Order  to  dis- 
soner  on  the  ground  of  a  plaintiff's  neglect  to  declare,  or 
proceed  to  trial  or  final  judgment  or  execution  in  due 
time,  may  be  obtained  at  the  return  of  one  summons  serv- 
ed two  days  before  it  is  returnable;  such  order  in  town 
causes  being  absolute,  and,  in  country  causes,  unless  cause 
shall  be  shewn  within  four  days,  or  within  such  further 
time  as  the  Judge  shall  direct 

.   90.  A  rule  or  order  for  the  discharge  of  a  debtor  who  Prisoner  in  exe- 
has  been  detained  in  execution  a  year  for  a  debt  under-  20& 
SOL,  may  be  made  absolute  in  the  first  instance,  on  an  af- 
fidavit, of  notice  given  ten  days  before  the  intended  ap- 

o2 
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1832.         plication,  which  notice  may  be  given  before  the  year 
expires. 


Summons  to  tax 
attorney's  bill 


One  appoint- 
ment. 


Set  off— Attor- 
ney's lien. 


ATTORNEY  AND  HIS  BILL. 

91.  An  order  to  deliver  or  tax  an  attorney's  bill  may  be 
made  at  the  return  of  one  summons,  the  same  having  been 
served  two  days  before  it  is  returnable. 

92.  One  appointment  only  shall  be  deemed  necessary 
for  proceeding  in  the  taxation  of  costs  or  of  an  attorney's 
bill. 

93*  No  set  off  of  damages  or  costs  between  parties  shall 
be  allowed  to  the  prejudice  of  the  attorney's  lien  for  costs 
in  the  particular  suit  against  which  the  set  off  is  sought; 
provided,  nevertheless,  that  interlocutory  costs  in  the  same 
suit,  awarded  to  the  adverse  party,  may  be  deducted. 


Pluriet  capias 
not  stamped  for 
exigtuU 


Charging  defen- 
dant in  execu- 
tion. 


Side  bar  rules. 


Rules  enlarged. 


Security  for 
costs. 


Compounding 
penal  action. 


Pleas  in  person. 


MISCELLANEOUS. 

94.  It  shall  not  be  necessary  that  a  pluries  capias  be 
stamped  by  the  clerk  of  the  warrants,  to  authorise  the  Ex- 
igenter  to  make  out  an  exigent. 

95.  In  order  to  charge  a  defendant  in  execution,  it 
shall  not  be  necessary  that  the  proceedings  be  entered  of 
record. 

96.  Side  bar  rules  may  be  obtained  on  the  last  as  well 
as  on  other  days  in  term. 

.  97.  A  ride  may  be  enlarged,  if  the  Court  think  fit,  with- 
out  notice. 

98.  An  application  to  compel  the  plaintiff  to  give  secu- 
rity for  costs  must,  in  ordinary  cases,  be  made  before  is* 
sue  joined. 

99.  Leave  to  compound  a  penal  action  shall  not  be  given, 
in  cases  where  part  of  the  penalty  goes  to  the  Crown,  un- 
less notice  shall  have  been  given  to  the  proper  officer;  but 
in  other  cases  it  may. 

.   100.  Where  the  defendant,  after  having  pleaded,  is  al- 
lowed to  confess  the  action,  he  may  withdraw  his  plea  in 
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person,  without  the  appearance  of  the  attorney  or  his  clerk        1832. 
for  that  purpose  before  the  officer  of  the  Court 

101.  There  shall  be  no  rule  for  the  Sheriff  to  return  a  Good  jury, 
good  Jury  upon  a  writ  of  inquiry,  but  an  order  shall  be 

made  by  a  Judge  upon  summons  for  that  purpose. 

102.  An  order  upon  the  lord  of  a  manor,  to  allow  the  inspection  of 
usual  limited  inspection  of  the  Court  rolls,  on  the  applica- 
tion of  a  copyhold  tenant,  may  be  absolute  in  the  first  in- 
stance, upon  an  affidavit  that  the  copyhold  tenant  has  ap- 
plied for  and  been  refused  inspection. 

103.  In  cases  where  the  application  for  a  rule  to  change  Changing 
the  venue  is  made  upon  the  usual  affidavit  only,  the  rule 
•hall  be  absolute  in  the  first  instance ;  and  the  venue  shall 

not  be  brought  back,  except  upon  an  undertaking  of  the 
plaintiff  to  give  material  evidence  in  the  county  in  whicb 
the  venue  was  originally  laid. 

104*  Where  money  is  paid  into  Court  in  several  actions,  Paying  money 
which  are  consolidated,  and  the  plaintiff,  without  taxing  lnt0  Cottrt 
Costs,  proceeds  to  trial  on  one  and  fails,  he  shall  be  entitled 
to  costs  on  the  others  up  to  the  time  of  paying  money  into 
Court. 

105.  After  judgment  by  default,  the  entry  of  any  subse-  Entry  ofcon- 
quent  continuances  shall  not  be  required.  nuances. 

106.  To  entitle  a  plaintiff  to  discontinue  after  plea  plead-  Discontinuance 
ed,  it  shall  not  be  necessary  to  obtain  the  defendant's  con-       r  p  ea' 
sent,  but  the  rule  shall  contain  an  undertaking  on  the  part 

of  the  plaintiff  to  pay  the  costs,  and  a  consent,  that,  if  they 
are  not  paid  within  four  days  after  taxation,  defendant 
shall  be  at  liberty  to  sign  a  nonpros. 

107.  It  shall  not  be  necessary  that  any  pleadings  which  Pleas  to  country. 
conclude  to  the  country  be  signed  by  counsel. 

108.  In  all  special  pleadings,  where  the  plaintiff  takes  R«k  *°  *$***' 
issue  on  the  defendant's  pleading,  or  traverses  the  same, 

or  demurs,  so  that  the  defendant  is  not  let  in  to  allege  any 
new  matter,  the  plaintiff  may  proceed  without  giving  a  rule 
to  rejoin. 
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imparlances.  J  09.  It  shall  not  be  necessary  that  imparlances  should 

be  entered  on  any  distinct  roll. 
Pauper,  when  to       HO.  Where  a  pauper  omits  to  proceed  to  trial,  pursu- 

pay  costs.  . 

ant  to  notice  or  an  undertaking,  he  may  be  called  upon  by 
a  rule  to  shew  cause  why  he  should  not  pay  costs,  though 
he  has  not  been  dispaupered. 

II. 

Debt  and  costs        And  it  is  further  ordered,  That,  upon  every  bailable 

to  be  indorsed  <.  .  -,  .1  «  « 

on  writ  wnt  and  warrant,  and  upon  the  copy  oi  any  process  served 

for  the  payment  of  any  debt,  the  amount  of  the  debt  shall 
be  stated,  and  the  amount  of  what  the  plaintiff's  attorney 
claims  for  the  costs  of  such  writ  or  process,  arrest,  or  copy 
and  service  and  attendance  to  receive  debt  and  costs;  and, 
that  upon  payment  thereof,  within  four  days,  to  the  plain- 
tiff, or  his  attorney,  further  proceedings  will  be  stayed. 
But  the  defendant  shall  be  at  liberty,  notwithstanding 
such  payment,  to  have  the  costs  taxed;  and,  if  more  than 
one-sixth  shall  be  disallowed,  the  plaintiff's  attorney  shall 
pay  the  costs  of  taxation. 

Form  of  indorse-       The  Indorsement  shall  be  written  or  printed  in  the 

noent.  «  «•       .        n 

following  form: — 

"  The  plaintiff  claims  for  debt, 

"  and  for  costs.     And,  if  the 

"  amount  thereof  be  paid  to  the  plaintiff  or 
"  his  attorney  within  four  days  from  the  serr 
"  vice  hereof,  further  proceedings  will  be 
"  stayed." 

IIX 

Plaintiff  may  AND    IT    IS   FURTHER    ORDERED,   That,   ill    Hilary  and 

^a^    Trinity  Terms,  a  plaintiff  in  ai  .y  country  cause  may  file  or 
after  h.  and  T.    deliver  a  declaration  de  bene  esse  within  four  days  after 

Terms.  * 

the  end  of  the  term,  as  of  such  term. 

IV. 

Recital  of  writs 

Sn  declarations.        And  it  is  further  ordered,  That  the  rules  heretofore 
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made  in  the  Courts  of  King's  Bench  and  Common  Pleas  1832. 
respectively,  for  avoiding  long  and  unnecessary  repetitions 
of  the  original  writ  in  certain  actions  therein  mentioned, 
shall  be  extended  and  applied,  in  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer  of  Pleas,  to  all 
personal  and  mixed  actions;  and  that  in  none  of  such  ac- 
tions shall  the  original  writ  be  repeated  in  the  declaration, 
but  only  the  nature  of  the  action  stated,  in  manner  follow- 
ing: viz.  A.  B.  was  attached  to  answer  C.  D.  in  a  plea  of 
trespass,  or  in  a  plea  of  trespass  and  ejectment,  or  as  the 
case  may  be;  and  any  further  statement  shall  not  be  allow- 
ed in  costs. 

V. 

.  And  it  is  further  ordered,  That,  upon  staying  pro-  when  bail  bond, 
(feedings  either  upon  an  attachment  against  the  Sheriff  u  a'  security. 
for  not  bringing  in  the  body,  or  upon  the  bail  bond,  on 
perfecting  bail  above,  the  attachment  or  bail  bond  shall 
stand  as  a  security,  if  the  plaintiff  shall  have  declared  de 
bene  esse,  and  shall  have  been  prevented,  for  want  of  spe- 
cial bail  being  perfected  in  due  time,  from  entering  his 
cause  for  trial,  in  a  town  cause,  in  the  term  next  after  that 
in  which  the  writ  is  returnable;  and,  in  a  country  cause,  at 
the  ensuing  Assizes. 

VI. 

And  it  is  further  ordered,  That  the  expense  of  a  Costs  of  proving 
witness  called  only  to  prove  the  copy  of  any  judgment,  S2JJJJeJJ|  c 
writ,  or  other  public  document,  shall  not  be  allowed  in 
costs,  unless  the  party  calling  him  shall,  within  a  reasonable 
time  before  the  trial,  have  required  the  adverse  party,  by 
notice  in  writing,  and  production  of  such  copy,  to  admit 
such  copy,  and  unless  such  adverse  party  shall  have  refus- 
ed or  neglected  to  make  such  admission. 

VII. 
And  it  is  further  ordered,  That  the  expense  of  a  ^^^^mg 
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1832.        witness  called  only  to  prove  the  handwriting  to,  or  the  exe- 
T  cution  of,  any  written  instrument  stated  upon  the  plead- 

ings,  shall  not  be  allowed,  unless  the  adverse  party  shall, 
upon  summons  before  a  Judge,  *  reasonable  time  before 
the  trial  (such  summons  stating  therein  the  name,  descrip- 
tion, and  place  of  abode  of  the  intended  witness),  have 
neglected  or  refused  to  admit  such  handwriting  or  execu- 
tion, or  unless  the  Judge,  upon  attendance  before  him, 
shall  indorse  upon  such  summons,  that  he  does  not  think  it 
reasonable  to  require  such  admission. 

VIII. 

Time,  how  com-       And  it  is  further  ordered,  That,  in  all  cases  in  which 
pu    '  any  particular  number  of  days,  not  expressed  to  be  clear 

days,  is  prescribed  by  the  rules  or  practice  of  the  Courts, 
the  same  shall  be  reckoned  exclusively  of  the  first  day,  and 
inclusively  of  the  last  day,  unless  the  last  day  shall  happen  to 
fall  on  a  Sunday,  Chrittma*  Day,  Good  Friday,  or  a  day 
appointed  for  a  public  fast  or  thanksgiving,  in  which  case 
the  time  shall  be  reckoned  exclusively  of  that  day  also. 

Commencement        And   IT   18    FUTTHER    ORDERED,   That  the   above  rules 

°*    **'  shall  take  effect  on  the  first  day  of  next  Easter  Term. 

Tenterden,  J.  Vaughan, 

N.  C.  Tindal,  J.  Parke, 

Lyndhurst,  W.  Boll  and, 

J.  BAYLEY,  J.  B.  BoSANQUET, 

J.  A.  Park,  W.  E.  Taunton, 

W.  Garrow,  E.  H.  Alderson, 

J.  Littledale,  J.  Patteson. 
S.  Gaselee, 
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Pitt  r.  The   Sheriff  of  Middlesex,  in  the  Cause  of      Monday, 

Hamilton  v.  Jones  and  Others.  ov' 

JMLlL  Pitt,  (in  person),  applied  for  an  attachment  against  if  a  defendant, 
the  Sheriff  of  Middlesex,  for  taking  the  applicant  imme-  ed,  does  not 
diately  after  his  arrest  to  the  Fleet  prison,  contrary  to  the  ^S^J^j£t 
provisions  of  the  32  Geo.  2,  c.  28,  s.  2;  but  his  affidavit  dwelling-house 

within  the  coun- 

omitted  to  state  that  he  had  named  any  "  safe  and  con-  ty  in  which  he 
venient  dwelling-house,"  to  which  he  had  required  that  m^^taken 
he  should  be  carried.  immediately -to 

gaol,  notwith- 
standing the  32 

Per  Curiam.— The  defendant  has  not  brought  himself  £"' 2*  *  28'  •* 
within  the  act.    He  should  have  named  some  safe  and 
convenient  dwelling-house  "  within  the  county,"  &c,  in 
which  he  was  arrested,  whither  the  officer  was  to  convey 

voir.  i.  p 
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him.     As  he  did  not,  the  officer  could  not  judge  of  the 

safety  or  convenience  of  the  place. 

Rule  refused  (a). 

(a)  See  this  case  also  reported  in  4  M .  &  P.  726. 


£""*&  SCOTT  V.  Larkins. 

Nov.  Win. 

Holy  Thursday    fjN  shewing  cause  against  a  rule  for  setting  aside  a  ca. 

not  being  a  jun-  •  ^  .1    .  . 

dical  day,  can-     sa.  against  the  bail  in  this  action  for  irregularity,  it  ap- 
»•  one  of  the       peared,  that  the  alleged  irregularity  was,  that  the  first 

four  clear  days      wrjt  0f  sc'^  fa%  ^aj  not  ]a;n  jn  fae  Qfgce  four  clear  juridl- 
for  a  set.  fa.  *  * 

agayist  bail  to     cal  days,  according  to  the  practice  of  the  Court.     It  had 

lain  from  Saturday  till  the  Friday  following,  and  the  in- 
tervening Thursday  was  Holy  Thursday. 

Taddy,  Serjt.,  opposed  the  rule,  and  cited  Creswell  v. 
Green  (a). 

Wilde,  Serjt.,  supported  the  rule,  and  cited  Wathen  v. 
Beaumont  (6),  and  Howard  v.  Smith  (c). 

Lord  Chief  Justice  Tindal. — The  object  of  the  rule  is, 
that  the  bail  should  have  four  clear  days,  in  which  to  go 
freely  to  search  the  office,  to  ascertain  whether  any  writ 
has  been  lodged  in  the  cause  against  them;  Although, 
on  Holy  Thursday  the  office  may  be  open  on  payment  of 
extra  fees,  the  bail  are  not  placed  in  the  situation  intend- 
ed by  the  rule.  Cases  of  this  description,  where  the  She*- 
riff  is  directed  to  return  two  nihil*,  (doing  violence  to  the 
language  of  the  writ),  ought  to  be  watched  as  narrowly  as 
possible. 

The  other  Judges  concurred — 

Rule  absolute  (d). 

(a)  14  East,  537.  (c)  1  Barn.  &  Aid.  528. 

(6)  1 1  East,  27 1 .  (d)  In  this  case,  the  Sheriff  had 
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Roe  d.  Dukant  v.  Moore. 


1830. 

Friday, 
Nov.  19th. 

xN  this  case,  the  tenant,  besides  entering  into  the  com-  Where  a  de- 
mon consent  rule,  had  given  the  undertaking,  and  entered  mentLu^ren 
into  the  recognizance,  required  by  1  Geo.  4,  c.  87,  s.  1.  }J|e  ,^e^;. 
A  verdict  was  found  for  the  plaintiff.     The  defendant  ed  into  the  re- 
obtained  a  writ  of  error,  and  entered  into  his  own  re-  quired  by  1 GVo. 
cognizance  only,  to  prosecute  it,  conformably  to  the  pro-  and'/verdict « 
visions  of  the  16  &  17  Car.  2,  c.  8,  s.  3,  for  staying  ex-  foundagainst 

...       l»m>  he  cannot, 

ecution   on  bringing  writs  of  error  upon  judgments  in  under «.  3  of 
ejectment.     On  application  to  Mr.  Justice  Gaselee,  he  awri?of  error 
ordered  the  defendant  to  procure  two  sufficient  sureties  to  without  giving 

*  a    a        two  additional 

enter  into  recognizance  in  the  same  amount  as  that  origin-  sureties. 
ally  entered  into,  on  the  defendant  being  admitted  to  de- 
fend, in  addition  to  his  own  recognizance ;  and  in  case  of 
the  defendant's  default  to  do  so,  the  lessor  of  the  plaintiff 
to  be  at  liberty  to  issue  execution.  The  defendant  did 
not  comply  with  this  order,  and  he  was  ejected.  A  rule 
to  set  aside  the  Judge's  order  and  all  subsequent  pro- 
ceedings having  been  obtained — 

Russell,  Serjt.,  shewed  cause,  and  cited  Cave  v.  Mas- 
sey  (a),  Doe  d;  Morgan  v.  Roe  (b). 

Wilde,  Serjt.,  supported  the  rule. 


been  directed  to  return  two  nihiU, 
which  practice  the  Court  greatly 
disapproved  in  Bcddington  v.  Bed- 
dimgton,  2  M.  &  P.  479.  The 
above  case  will  also  be  found  re- 
ported in  4  M.  &  P.  748,  and  7 
Bing.  109.  It  was  recognised  in 
Fnuer  v.  Miller,  ante,  p.  141.  See 
alio  an  Anonymous  case,  ante,  p. 
142.  It  will  be  seen,  that  R.  8, 
H.  T.  2  Will.  4,  ante,  p.  200, 
does  not  interfere  with  this  deci- 
sion, at  that  rule  only  refers  to 


"  cases  in  which  any  particular 
number  of  days  not  expressed  to 
be  clear  days  is  prescribed  by  the 
rules  or  practice  of  the  Courts;" 
and,  moreover,  applies  to  the  last 
of  such  days,  and  not  the  inter- 
mediate ones. 

(a)  5D.  «cR.  624;  3  B.  &C. 
736,  S.  C. 

(6)  3  Bing.  169;  S.  C.  nom. 
Doe  d.  Morgan  v.  Frisby,  10  J.  B. 
Moore,  574. 
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1830.  Tindal,  C.  J. — The  question  here  is,  whether,  since 

the  1  Geo.  4,  c.  87,  cafne  into  operation,  where  the  pro- 
visions mentioned  in  the  1st  section  have  been  resorted 
to,  the  defendant  is  at  liberty  to  sue  out  a  writ  of  error 
to  operate  a  stay  of  proceedings,  without  pursuing  the 
course  pointed  out  by  the  3rd  section?  Upon  the  best 
consideration  I  have  been  able  to  give  the  subject,  I  am  of 
opinion  that  he  is  not. 

It  will  be  observed,  that  the  direction  given  in  sect.  1  is 
not  an  undertaking  which  the  defendant  is  bound  at  all 
events  to  enter  into.  On  the  contrary,  the  rule  for  the 
undertaking  is  a  rule  nisi,  in  the  first  instance,  against 
which  he  may  shew  cause;  and  the  Court  will  only  require 
him  to  do  that  which  is  reasonable.  The  defendant  is  not 
now  in  the  condition  of  a  defendant  in  an  ordinary  eject- 
ment; he  is  bound  by  his  undertaking  to  give  the  plaintiff 
(on  his  obtaining  a  verdict)  a  judgment  of  the  term  pre- 
ceding the  trial.  Clogged  with  this  undertaking,  he  can- 
not stay  the  proceedings  without  complying  with  the  re- 
quisitions of  the  3rd  section  of  the  statute,  which  enacts 
— "  That,  in  all  cases  in  which  an  undertaking  shall  have 
been  given  and  security  found,  as  prescribed  by  the  first 
section,  upon  the  tenant's  appearing  to  defend,  if  upon  the 
trial  a  verdict  shall  pass  for  the  plaintiff,  but  it  shall  ap- 
pear  to  the  Judge  before  whom  the  same  shall  have  been 
had,  that  the  finding  of  the  Jury  was  contrary  to  the  evi- 
dence, or  that  the  damages  given  were  excessive,  it  shall 
be  lawful  for  the  Judge  to  order  the  execution  of  the  judg- 
ment to  be  stayed  absolutely,  till  the  fifth  day  of  the  term 
then  next  following,  or  till  the  next  session,  assize,  or  court- 
day,  (as  the  case  may  be) ;  which  order  the  Judge  shall  in 
all  oases  make,  upon  the  requisition  of  the  defendant,  in 
case  he  shall  forthwith  undertake  to  find,  and  on  condi- 
tion that  within  four  days  from  the  day  of  trial  he  shall  ac- 
tually find,  security,  by  the  recognizance  of  himself  and 
two  sufficient  sureties,  in  such  reasonable  sum  as  the  Judge 
shall  direct,  conditioned  not  to  commit  any  waste  or  act8 
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in  the  nature  of  waste,  or  other  wilful  damage,  and  not  to  1830. 
sell  or  carry  off  any  standing  crops,  hay,  straw,  or  manure, 
produced  or  made  (if  any)  upon  the  premises,  and  which 
may  happen  to  be  thereupon,  from  the  day  on  which  the 
verdict  shall  have  been  given,  to  the  day  on  which  execu- 
tion shall  finally  be  had  upon  the  judgment,  or  the  same 
be  set  aside,  as  the  case  may  be :  Provided  always,  that 
the  recognizances  last  above  mentioned  shall  immediately 
stand  discharged  and  be  of  no  effect,  in  case  a  writ  of  er- 
ror shall  be  brought  upon  such  judgment,  and  the  plaintiff 
in  such  writ  shall  become  bound  with  two  sureties  unto 
the  defendant  in  the  same,  in  such  sum  and  on  such  con- 
dition as  may  be  conformable  to  the  provisions  respective- 
ly made  for  staying  execution  on  bringing  writs  of  error 
upon  judgments  in  actions  of  ejectment,  by  an  act  passed 
in  England  in  the  sixteenth  and  seventeenth  years  of  the 
reign  of  King  Charles  the  Second  (a)." 

By  this  section  two  modes  are  specifically  pointed  out, 
by  which  execution  may  be  stayed,  first,  by  order  ef  the 
Judge,  where  the  verdict  is  against  evidence ;  secondly, 
on  the  defendant  finding  security  not  to  commit  waste. 
When  this  latter  mode  is  had  recourse  to,  the  section  pro- 
vides, that  if  the  defendant  brings  a  writ  of  error,  he  shall 
become  bound  with  two  sufficient  sureties  in  such  sum  and 
with  such  conditions  as  are  required  by  the  16  &  17  Car.  2, 
c.  8,  8.  S ;  and  that  then  the  intermediate  recognizance  (not 
to  commit  waste)  shall  be  of  no  effect.  It  therefore  clear- 
ly appears  to  me,  that,  where  the  course  pointed  out  by 
the  1st  section  of  the  1  Geo.  4,  c.  87,  has  been  resorted 
to,  the  stay  of  execution  contemplated  by  the  Legislature 
is  to  rest  upon  the  recognizance  or  undertaking  mentioned 
in  the  3rd  section.  The  defendant  has  overstepped  this 
provision,  and  gone  back  to  the  old  act.  In  order,  how- 
ever, to  get  rid  of  the  judgment,  and  of  his  undertaking, 
pursuant  to  the  1st  section  of  the  1  Geo.  4,  a  defendant, 

(a)  Cb.  8,  8. 3. 
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must  adopt  one  of  the  courses  pointed  out  by  the  3rd  sec- 
tion. The  defendant,  in  this  case,  has  not  pursued  either 
of  those  courses;  and,  therefore,  I  am  of  opinion  that  the 
writ  of  error  does  not  operate  a  stay  of  the  proceedings. 


The  other  Judges  concurred. 


Rule  discharged  (a). 


(a)  This  case  is  also  reported 
in  4  M.  &  P.  761,  and  7  Bing.  124. 
See  Doe  d.  Sir  N.  C.  Tindal  v.  Roe, 


ante,  p.  143;  and  1  Reg.  Gen.  H. 
T.  2  Will.  4,  s.  27,  ante,  p.  186. 


Monday, 
Nov.  22nd. 


The  acknow- 
ledgment of  a 
warrant  of  at- 
torney for  suf- 
fering a  reco- 
very in  Wales 
may  be  taken 
by  an  attorney 
of  the  Court  of 
Great  Sessions, 
although  the 
tenant  to  the 
praecipe  does 
not  reside  with- 
in the  princi- 
pality. 


Davies, Demandant;  Dawkins, Tenant;  Evans,  Vouchee. 

tfONES,  Serjt,  moved  that  this  recovery  might  pass. 
By  a  rule  of  this  Court,  of  Michaelmas  Term,  39  Geo.  3, 
it  is  ordered,  that  "  no  common  recovery  or  fine  shall  be 
suffered  to  pass,  unless  the  taking  of  the  warrants  of  at- 
torney be  before  one  of  the  Justices  or  Barons  in  West* 
minster  Hall,  or  one  of  the  Serjeants-at-law ;  unless  an  af- 
fidavit be  made  and  filed,  stating  that  the  commissioners 
taking  the  same  are,  to  the  best  of  the  deponent's  belief, 
either  barristers  of  five  years'  standing  or  solicitors  or  at- 
torneys of  some  of  the  Courts  of  Westminster  Hall"  The 
stat.  1  Will.  4,  c.  70,  s.  16,  authorizes  attorneys  of  the  Great 
Sessions  in  Wales  to  practise  in  all  actions  or  suits  in  the 
Courts  at  Westminster,  where  the  parties  reside  within  the 
principality  of  Wales. 

In  this  case,  the  party  before  whom  the  acknowledg- 
ment was  taken  was  not  an  attorney  of  one  of  the  Courts  at 
Westminster,  but  only  an  attorney  of  the  Great  Sessions 
in  Wales.  The  tenant  to  the  praecipe  was  an  attorney  re- 
siding in  London. 
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Tin  dal,  C.  J. — This  is  not  an  action  or  suit  brought 
against  a  party  residing  within  the  principality  of  Wales; 
and,  therefore,  the  enabling  clause  of  the  stat.  1  Will. 
4,  c.  70,  does  not  apply.  It  seems  to  me,  however,  that 
this  case  does  not  fall  within  the  rule  of  the  Court, 
which  requires  the  warrant  of  attorney  to  be  taken  be- 
fore a  Judge  or  Serjeant-at-law,  a  barrister  of  five  years' 
standing,  or  an  attorney  or  solicitor  of  one  of  the  Courts 
at  Westminster;  for,  that  rule  only  applies  to  fines  and  re- 
coveries levied  or  suffered  in  England.  I  therefore  see  no 
objection  to  the  passing  of  this  recovery. 

Hat  (a). 


1830. 

Davies, 

Demandant; 

Dawkins, 

Tenant; 

Evans, 

Vouchee. 


(«)  Under  the  rule  of  Court, 
H.  T.  14  Geo.  3,  attornies  of  the 
Court  of  Great  Sessions  in  Wales 
were  not  competent  to  take  the 
acknowledgment  of  a  warrant  of 


attorney  for  suffering"  a  recovery. 
See  Mulling,  demandant,  4  Taunt. 
684. 

See  this  case  reported  in  4  M. 
&  P.  789,  and  7  Bing.  149. 


Fuller  v.  Coombe. 

AN  this  case  a  rule  was  obtained  for  setting  aside  a  fi.fa. 
for  irregularity,  on  the  ground,  that  it  had  been  sued  out 
after  a  writ  of  error  allowed  and  bail  put  in,  and  not  ex- 
cepted to. 

Wilde,  Serjt.,  shewed  cause,  and  produced  an  affidavit, 
shewing  that  the  writ  of  error  was  sued  out  merely  for 
delay,  and  that  the  bail  were  .persons  of  no  property.  He 
cited  Ward  v.  Levi  (a),  and  Browne  v.  Brown  (6). 

Per   Curiam. — This    case  is  decided   by  Browne  v. 


Tuctday, 
Nov.  23rd. 

If  a  writ  of  er- 
ror be  sued  out 
for  the  mere 
purpose  of  de- 
lay, and  the  bail 
put  in  thereon 
are  men  of 
straw,  the  plain- 
tiff may,  not- 
withstanding, 
issue  execution. 


(a)  2  Dow.  &  Ryl.  421 ;  S.CA 
Barn.  &  Cress.  268.  See  also 
Crum  v.  Kitchen,  1  Barn.  &  Cres. 


269,  n. 

(6)  4  Bing.  38;  S.  C.  12  J.  B. 
Moore,  172. 
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1830.         Brown.    The  practice  in  question  is  a  fraud  upon  the 
Fuller       Court,  and  ought  in  all  cases  to  be  put  a  stop  to. 


COOMBE. 


Rule  discharged  with  costs  (a). 


(a)  See  this  case  also  reported  in  4  M.  &  P.  792. 


ESS?  Anonymous. 

a  single  in-  xxN  application  was  made  to  discharge  an  attorney  of 

pioymen^aTan  the  Court  out  of  custody,  he  having  been  arrested  on 

election7  **  "t  me8ne  process,  and  to  have  the  bail  bond  delivered  up  to 

a  sufficient  prac-  be  cancelled,  upon  an  affidavit,  stating  that  he  was  arrest- 

him  to  pririiege  ed  while  in  the  discharge  of  professional  duties,  at  an 

km  wrest  election. 


Andrews,  Serjt,  shewed  cause,  and  cited  Brooke  v. 
Bryant  (a). 

Tindal,  C.  J. — The  privilege  of  the  attorney  is  only 
allowed  him  for  the  benefit  of  his  clients.  It  is  necessary, 
therefore,  before  a  party  seeks  to  avail  himself  of  that 
privilege,  that  he  should  shew  himself  to  be  actually  prac- 
tising at  the  cime.  In  the  present  case,  it  is  not  so  sworn. 
By  his  shewing  one  instance  of  employment  dehors  the 
scope  of  his  business  as  an  attorney,  it  would  seem  pretty 
clear  that  he  has  no  other  business  to  shew.  I  think  the 
rule  ought  to  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged  (&). 

(a)  7  Term  Rep.  25.  (6)  See  this  case  reported  in  4  M.  &  P.  810. 
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Hamilton  v.  Pitt  and  Others.  Monday, 

Nov.  29th. 

AN  this  case,  which  was  an  action  for  business  done  by  Where  a  pUin- 

<•        *       i    a      i  i  tiff  arrests  a  de* 

an  attorney  for  the  defendants,  as  assignees  under  a  com-  fendant,  and  cm 
mission  of  bankrupt,  the  defendant,  Pitt,  was  holden  to  f6^1^^! 
special  bail  for  78/. ;  among  other  items  was  a  sum  of  42/.  mtnd  and  Ma 
Of  this  no  evidence  was  produced,  no  bill  thereof  having  afterwards  hold 
been  delivered  according  to  the  2  Geo.  2,  c.  23,  s.  23,  one  ^JujSfSo. 
month  before  the  commencement  of  the  action.     Other  therpartofthe 

game  demand. 

reductions  were  made,  and  the  plaintiff  obtained  a  verdict 
for  15/.  only.  For  the  above  sum  of  42/.  the  defendant  Pitt 
was  again  arrested.  A  rule  for  discharging  him  out  of 
custody,  on  filing  common  bail,  was  obtained,  and  cause 
having  been  shewn — 

Tindal,  C.  J.,  said — I  think  this  rule  ought  to  be  made 
absolute.  The  general  rule  upon  this  subject  is,  that  a 
defendant  cannot  be  held  to  bail  a  second  time  for  any  part 
of  the  demand  included  in  a  former  action,  where- the 
plaintiff  has  obtained  costs  in  such  former  action.  Here, 
the  plaintiff  has  got  his  costs,  and  the  defendant  has  been 
again  arrested  for  this  sum  of  42/.  This  is  not  like  those 
cases,  in  which  the  plaintiff  had  been  mulcted  in  the  first 
instance. 

The  rest  of  the  Court  concurred. 

Rule  absolute  (a). 

(a)  See  this  case  reported  in  4  M.  &  P.  868,  and  7  Bing.  230.  See 
also  1  Tidd,  Prac.  174,  ed.  9. 
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1830. 

Monday,  SAME  0.  SAME. 

Nov.  29M. 

A  bill  for  bud-  A.  rule  was  also  obtained  for  costs  under  the  43  Geo.  3,  c. 
a  commission  of  46,  s.  3,  on  the  ground,  that  the  defendant  had  been  arrest- 
not  be*  deihTrcd  e^  an(*  ^eld  to  ka*'»  w^out  reasonable  or  probable  cause, 
a  month  before    for  a  sum  greater  than  was  subsequently  found  to  be  due 

action  brought  ,         *   .     .  «r»      mi  ~      ~r» »  11 

thereon.  to  the  plaintiff.     The  arrest  was  for  78/.,  and  the  sum  re- 

covered. 15/.     In  the  former  sum,  however,  was  included 
the  before  mentioned  sum  of  42/. 

Taddyf  Serjt.,  shewed  cause,  and  cited  Crowder  v.  Da- 
vis (a). 

Tindal,  C.  J. — At  the  trial  it  appeared,  that,  as  to  the 
42/.,  no  bill  had  been  delivered  one  month  before  action 
brought.  That  sum,  therefore,  was  thrown  out  of  the 
case.  Under  these  circumstances,  the  plaintiff  might  rea- 
sonably and  probably  think,  that  he  had  a  right  to  hold 
the  defendant  to  bail  for  that  sum;  more  particularly  as 
the  Court  of  Exchequer  has  lately,  in  Crowder  v.  Davis, 
held  that  an  attorney's  bill  for  business  in  bankruptcy 
need  not  be  delivered  one  month  before  action  brought, 
nor  be  taxed  by  the  commissioners  under  the  6  GeoA,c.  16, 
s.  14,  before  a  party  is  sued  thereon.  The  present  rule 
must  therefore  be  discharged. 

The  other  Judges  concurred. 

Rule  discharged  (6). 

-   (a)  3  Younge  fc  Jerv.  433.  4  Moore  &  Payne,  869;  and  7 

(b)  This  case  is  also  reported  in      Bing.  232. 
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SHlare  Sirm, 


IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1831. 

BUCKWORTH  V.  LEVI.  Monday, 

Jan.  17  th. 

A  RULE  was  obtained  for  discharging  the  defendant  The  affidavit  of 
out  of  custody,  on  entering  a  common  appearance,  on  the  by^indonee"1 
ground  of  a  defect  in  the  affidavit  of  debt.     It  was  an  ac-  again8t  the 

°  .  drawer,  most 

tion  by  an  indorsee  against  the  drawer  of  a  bill  of  ex-  allege  the  de- 
change.     The  affidavit  of  debt  stated  no  default  by  the  acceptor. 
acceptor.     The  want  of  this  allegation  was  the  defect  in 
question. 

Janes,  Serjt.,  shewed  cause,  and  cited  Warmsley  v.  Ma- 
cy  («)- 

Spankie,  Serjt.,  supported  the  rule,  and  cited  Machu  v. 
Fraser  (b),  and  Tidd's  Forms,  Append,  to  the  9th  ed.  of 
the  Practice,  p.  79. 

Tin dal,  C.  J. — The  defendant,  as  drawer  of  the  bill, 
is  not  primarily  liable  to  the  holder;  his  liability  arises  on- 
ly on  failure  of  payment  by  the  acceptor.  In  such  a  case 
as  the  present,  it  should  therefore  appear  in  the  affidavit 
of  debt,  that  the  acceptor  has  made  default.  This  has 
not  been  done;  for  it  contains  no  suggestion,  either  of 
non-acceptance  or  non-payment  by  the  drawee.     The 

(«)  5  J.  B.  Moore,  52;  S.  C.  2  (6)7  Taunt.  171 ;  S.  C.  2  Marsh. 
Bing.  &  B.  338.  483. 


2\2 


CASES  ON  POINTS  OF  PRACTICE,  C.  P. 


1831. 


BUCKWORTH 

V. 

Levi. 


affidavit,  therefore,  is  defective,  and  the  present  rule  must 
be  made  absolute. 


The  other  Judges  concurred. 


Rule  absolute  (a). 


(a)  This  case  is  also  reported  in      251;  and  was  recognised  by  the 
5  Moore  &  Payne,  23;  7  Bing.      King's  Bench,  ante,  p.  122,  and  post. 


Friday, 
Jan.  21st. 

Charges  in  an 
attorney's  bill 
for  attending 
and  advising  his 
client,  after  the 
latter  had  been 
served  with  a 
writ,  and  at- 
tending and  ad- 
vising him  in  an 
action  brought 
against  him, 
are  taxable 
items  within  the 
2  Geo.  2,  c.  23, 
s.23. 

Money  ad- 
vanced J>y  the 
attorney  to  the 
defendant,  to 
pay  the  debt 
and  costs  in  the 
latter  action,  is 
a  disbursement 
within  the  sta- 
tute, and  cannot 
be  recovered  in 
an  action  for 
money  lent,  al- 
though not  in- 
cluded in  the 
bill 


Smith  v.  Taylor. 

A  HIS  was  an  action  brought  to  recover  the  sum  of  SSL 
3s.  7 J.,  for  work  and  labour  done  by  the  plaintiff  as  an 
attorney,  and  for  money  lent.  Among  the  items  in  the 
plaintiff's  demand  were,  one  for  attending  the  defendant  and 
advising  him,  he  having  been  served  with  a  writ;  one  for 
advising  him  on  an  action  brought  against  him  by  a  person 
named  Mather;  and  one,  for  a  sum  of  3/.  lent  to  the  defen- 
dant to  make  up  a  sum  to  pay  the  debt  and  costs  in  Ma- 
thers  action.  This  last  item  was  not  included  in  the  bill 
delivered,  and  that  bill  had  not  been  delivered  a  month 
previous  to  the  commencement  of  the  action,  according  to 
the  2  Qeo,  2,  c.  23,  s.  23.  The  plaintiff  was  nonsuited, 
with  leave  to  move  to  set  it  aside,  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was  entitled  to  recover, 
either  the  amount  of  his  bill  or  the  3/.  A  rule  nisi  for 
that  purpose  having  been  obtained— 

Spankie,  Serjt.,  shewed  cause,  and  cited  Crowder  v. 
Davis  (a),  Wait  v.  Collins  (6),  Winter  v.  Payne  (c),  Mow- 
bray v.  Fleming  (df),  Hill  v.  Humphreys  (e),  Thwaites  v. 
Mocker  son  (/),  and  Penton  v.  Garcia  (g). 


(a)  3  Younge  &  Jerv.  433. 
(6)  1  Ry.  &  Moo.  284. 
(c)  6  Term  Rep.  645. 
{d)  1 1  East,  285. 


(e)  2  Bos.  &  Pul.  345. 

(/)  1  Moo.  &  Malk.  199. 

(g)  3Esp.  152;  S.C.  11  East, 

286,  n.- 
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Taddy,  Serjt,  and  Jones,  Serjt,  supported  the  rule,         1831. 
and  after  distinguishing  the  cases  cited  in  shewing  cause 
from  the  presentf  cited  Fenton  v.  Correa  (a),  Burton  v. 
Ckatterton  (6),  Prothero  v,  Thomas  (o). 

Tindal,  C.  J. — I  thought  at  the  trial,  and  still  retain 
the  same  opinion,  that  the  two  last  items  in  the  plaintiff's 
bill  were  taxable  charges,  and  therefore  that  his  demand 
fell  within  the  terms  and  meaning  of  the  2  Geo.  2,  c.  23, 
s.  28.  The  items  in  question  were  the  charges  made  by 
the  plaintiff,  an  attorney,  for  attending  the  defendant  in 
his  character  of  attorney,  and  advising  him  in  two  suits. 
The  last  is  clearly  a  charge  for  an  attendance  and  advis- 
ing as  to  a  step  to  be  taken  in  the  progress  of  a  suit  The 
question  then  is,  whether  the  plaintiff  having  charged  a 
fee  for  the  advice  given  in  that  case,  it  is  not  a  fee  or 
charge  for  business  done  in  an  action  or  suit  within  the 
scope  and  meaning  of  the  statute?  In  Watt  v.  Collins,  a 
charge  by  an  attorney  for  attending,  by  the  desire  of  the 
defendant,  two  persons  who  had  agreed  to  bail  him,  was 
held  to  be  a  taxable  item  within  the  statute,  although  the 
proposed  bail  were  not  found  to  be  competent  to  justify. 
In  Winter  v.  Payne,  a  charge  for  attending  and  taking  in- 
structions to  commence  an  action,  and  for  drawing  and 
engrossing  an  affidavit  of  debt,  and  attending  a  party  to 
get  him  sworn  thereto,  were  held  to  be  charges  for  busi- 
ness done  in  Court,  although  the  affidavit  was  never  filed, 
and  no  writ  was  ever  taken  out  upon  it ;  and  the  Court 
said,  that  the  act  of  Parliament  being  beneficial  to  the 
subject,  ought  to  receive  a  liberal  construction.  Here, 
however,  it  appears  by  the  first  item,  that  the  defendant 
had  been  served  with  a  writ  previously  to  the  plaintiff's 
attendance  and  conference  thereon.  In  Sandom  v. 
Bourn  (rf),  an  attorney  brought  an  action  to  recover  a 

(a)  1  Ry.  &  Moo.  262.  March.  539. 

(6)  3  Barn.  &  Aid.  489.  (<*)  4  Campb.  68. 

(c)    6   Taunt.   196;     S.C.  1 
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1831.  charge  for  preparing  a  warrant  of  attorney  for  the  defen- 
dant; and  Lord  EUenborough  said: — "  The  preparing  of  a 
warrant  of  attorney  is  with  a  view  to  business  to  be  done 
in  Court ;  and  the  expense  comes  under  the  head  of  '  Fees 
at  Law/"  But  a  warrant  of  attorney  is  not  an  act' in 
Court  until  it  is  duly  filed ;  and  in  Weld  v.  Crawford  (a), 
where  one  item  of  an  attorney's  bill  was  for  drawing  and 
preparing  a  warrant  of  attorney  to  confess  a  judgment, 
Lord  Chief  Justice  Abbott,  after  referring  to  the  former 
decisions  on  the  subject,  acceded  to  an  obj  ectiorf  raised 
for  the  defendant,  that  that  item  rendered  the  whole  of  the 
bill  taxable,  although  the  instrument  had  not  been  execu- 
ted. It  therefore  seems  to  me  that  the  plaintiff  has  charg- 
ed the  defendant  certain  fees,  the  amount  of  which  he 
has  a  right  to  question  before  the  Prothonotary,  who  has 
a  power  to  reduce  them  in  case  of  an  overcharge.  This 
then  being  a  remedial  statute,  although  the  items  in  ques- 
tion may  not  be  strictly  charges  for  business  done  in  Court, 
yet  I  think  they  fall  within  the  operation  of  the  act.  With 
respect  to  the  3/.,  as  it  was  proved  to  have  been  advanced 
by  the  plaintiff  to  the  defendant  for  the  express  purpose 
of  discharging  the  debt  and  costs  in  the  action  brought 
against  the  latter  by  Mather,  it  is  a  disbursement  in  the 
conduct  or  progress  of  the  suit,  and  falls  also  within  the 
meaning  of  the  statute. 

Park,  J.,  and  Bosanquet,  J.,  concurred,  and  Alder- 
son,  J.,  dissented. 

Rule  discharged  (6). 

(a)  2  Stark.  Rep.  538.  See  [b)  See  this  case  also  reported 
also  Wilson  v.  Gutteridge,  4  Dow.  in  5  Moore  &  Payne,  66;  and  7 
&  Ryl.  736 ;  5.  C.  3  B  &  C.  167-       Bing.  269. 
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Price  v.  Severne.  tMo^J 

Jan.  21st. 

JL  HIS  was  an  action  of  trespass  for  an  assault.  A  ver-  Where  a  defen- 
dict  was  found  for  the  plaintiff!  and  a  new  trial  granted,  on  ednotguUty&in 
the  ground  of  excessive  damages.  The  defendant  had  J^^*™ 
pleaded  not  guilty.     He  obtained,  after  the  new  trial  was  verdict  has  been 

found  for  plain- 
granted,  an  order  from  Mr.  Justice  Gaselee,  at  chambers,  tiff,  and  a  new 

to  withdraw  the  general  issue,  and  plead  accord  and  satis-  £*Qte&t  onfte 
faction  in  its  stead.     A  rule  for  discharging  that  order  was  ground  of  exces- 

°     °  sive  damages, 

obtained,  and  cause  shewn  against  it.  the  Court  will 

not  allow  the 
defendant  to 

Tindal,  C.  J.— I  am  of  opinion  that  this  order  ought  8"eba8^a^ 
not  to  have  been  made.     The  only  complaint  by  the  and  satufcctfon 
defendant  is,  that  the  Jury  have  awarded  excessive  da*  guUty. 
mages  to  the  plaintiff.     No  new  fact  appears  to  have 
come  to  the  defendant's  knowledge  since  the  plea  of  the 
general  issue  was  pleaded ;  but  he  now  wishes  to  put  a 
new  plea  on  the  record,  which  will  raise  an  entirely  differ- 
ent issue,  and  may  have  the  effect  of  defeating  the  action 
altogether.    At  all  events*  it  might  deter  the  plaintiff  from 
proceeding  further. 

The  other  Judges  concurred. 

Order  discharged  (a). 

(a)  This  case  is  also  reported  in  6  M.  &  P.  250,  and  7  Bing.  402. 


Friday, 
RHODE8  V.  INNES.  Jan.2Bth. 

AN  this  case  a  rule  was  obtained  for  setting  aside  the  ap-  what  is  equiva- 
pearance  entered,  pursuant  to  the  statute,  by  the  plaintiff,  ^£,pereonal 
for  the  defendant,  and  all  subsequent  proceedings.     On 
the  part  of  the  defendant  his  own  affidavit  was  produced, 
stating  that  he  had  never  been  served  with  a  copy  of  a 
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*83*-  M  writ  or  any  other  proceeding,_before  notice  of  declaration 
was  left  at  his  house;  but,  he  did  not  deny  that  he  knew 
of  a  letter  containing  the  writ  having  been  left  with  his 
son.  On  the  part  of  the  plaintiff  it  was  sworn,  that  a  copy 
of  the  process,  inclosed  in  a  letter,  had  been  left  with  the 
defendant's  son,  at  the  defendant's  residence;  that  the  son 
was  desired  to  give  the  letter  to  his  father;  and  that  he 
promised  so  to  do. 

Tindal,  C.  J. — The  question  in  this  case  is,  whe- 
ther there  has  been  such  a  personal  service,  or  what  is 
equivalent  to  it,  as  will  satisfy  the  12  Geo.  1,  c.  29 ',  s. 
1.  There  is  no  magic  in  the  word  "  personal;"  and  a 
.  personal  service  of  process  may  be  waived  by  particular 
circumstances,  or  by  the  conduct  of  the  party.  Now,  if 
the  Court  have  any  reason  to  believe  that  the  defendant 
knew  that  the  writ  was  delivered  to  his  son,  it  may  dispense 
with  the  necessity  of  personal  service  on  the  former.  In 
Smith  v.  Wintle  (a),  where  the  plaintiff  put  a  copy  of  a 
writ  through  the  crevice  of  a  door,  the  defendant  having 
locked  himself  in,  and  the  plaintiff  saw  him  through  the 
crevice,  and  told  him  what  the  paper  put  through  was;  the 
Court  held  the  service  to  be  sufficient,  and  discharged  a 
rule  obtained  by  the  defendant  for  setting  aside  the  pro- 
ceedings  upon  an  affidavit  that  he  had  never  been  served 
with  process.  Although  no  actual  affidavit  was  made  or 
filed,  that  the  defendant  had  been  personally  served,  yet, 
the  defendant  should  have  gone  further,  and  sworn  that  he 
had  never  seen  the  letter  or  the  writ,  or  taken  them  into 
his  hands.  I  am  therefore  of  opinion  that  this  rule  ought 
to  be  discharged. 

The  other  Judges  concurred. 

Rule  discharged  (&)• 

(a)  Barnes,  405. 
(b)  See  this  case  reported  in  5  M .  &  P.  153,  and  7  Bing.  329.  See  post. 
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HAnshall  (Executrix)  v.  Matthew.  janH^th. 


a  war- 


A.  WARRANT  of  attorney  was  executed  by  the  defen-  Where 
dant,  authorizing  one  Matthew  Henshall  to  enter  up  judg-  authorises  a 
ment  against  him  for  400/.;  and  in  the  defeazance  it  was  ^3g^ee"tter 
stated,  that  the  warrant  of  attorney  was  given  to  secure  the  *g*iost  the  de- 

.  fendant,  and  the 

payment  to  Henshall,  his  heirs,  executors,  administrators,  defeazance 
and  assigns,  of  200/.  and  interest,  on  the  days  and  in  the  8wammt  ia  gj*en 
manner  therein  specified.  to  8ecure  W" 

*  ment  to  that 

person,  his 

Jones,  Serjt,  applied,  on  the  part  of  HenshalFs  execu-  judgment'can- 
trix,  to  enter  up  judgment  on  the  warrant  of  attorney,  and  ^^SmuL 
cited  Coles  v.  Haden  (a),  where  a  warrant  of  attorney  was  executrix,  as  it 

•  •    i  .i  .      *   m    *%      i  only  authorised 

given  to  enter  up  judgment  at  the  suit  of  A.  B.,  the  testa-  the  testator 
tor,  his  heirs,  executors,  or  administrators,  and  the  Court  uap^a^ment!Cr 
allowed  judgment  to  be  entered  up  at  the  suit  of  the  exe- 
cutor. 


Tfndal,  C.  J. — In  that  case,  the  words  of  the  war- 
rant of  attorney  extended  to  authorize  the  entering  up 
judgment  at  the  suit  of  the  testator,  his  heirs,  execu- 
tors, or  administrators;  while  here,  the  body  of  the  instru- 
ment authorized  the  testator  alone  to  enter  up  judgment. 
An  authority  of  this  nature  must  be  strictly  pursued,  and 
we  cannot  supply  any  supposed  omissions  of  the  parties; 
and  although  it  appears  by  the  defeazance  that  the  war- 
rant of  attorney  was  given  to  secure  to  Henshall,  the  testa- 
tor, "  his  heirs,  executors,  administrators,  and  assigns/'  a 
particular  sum,  that  only  follows  as  an  inference  of  law; 
and  as  the  testator  alone  was  empowered  to  enter  up  judg- 

(a)  Barnes, 44.    See  also  Fen-     Sands,  Strange,  718;  and  Shorty, 
doll  v.  May,  2  M.  &S-76;  Cowie      Cogtin,  1  Anst.  226. 
j.ALlaway,  8  T.  R.  257s   Wild  v. 

VOL.  I.  Q 


SI 8  CASES  ON  POINTS  OF  PRACTICE,  C.  P. 

1831.         ment,  I  think  this  executrix  is  not  entitled  to  have  her  ap- 
plication granted. 

0 

The  rest  of  the  Court  concurred. 

Rule  refused  (a), 

(«)  See  this  case  also  reported  in  5  M.  &  P.  157,  and  7  Bing.337. 


Henshall 
Matthew. 


Monday, 

Jan.  3Ut.  Taylor  v.  Thompson. 

The  Court  will  AN  this  case  the  Prothonotary  allowed  the  costs  of  a 
costeof a^iew  ▼ww.  The  plaintiff  had  obtained  a  verdict,  entered  up 
unless  the         judgment,  and  sued  out  execution  against  the  defendant. 

names  of  the        J      B  ° 

shewera  are  in-  The  Sheriff  levied  under  the  writ,  and  the  defendant  paid 
wit  ©firiew!       the  amount  of  the  levy  and  costs.     A  rule  was  obtained 

for  the  Prothonotary  to  review  his  taxation,  on  an  affida- 
vit stating  that  the  writ  of  view  did  not  contain  the  names 
of  the  shewers,  and  that,  although  the  defendant's  attor- 
ney attended  and  watched  the  proceedings,  neither  he  nor 
the  defendant  had  named  or  appointed  any  shewer  to  be 
present  at  the  view. 

Wilde,  Serjt.,  shewed  cause,  and  contended,  that  the 
application  was  now  too  late. 

Per  Curiam, — The  stat.  of  the  6  Geo.  4,  c,  50,  s.  23,  re- 
quires that  two  persons  should  be  named  in  the  writ  aa 
shewers.  As,  therefore,  in  this  case,  the  names  of  the 
shewers  were  not  inserted  in  the  writ,  there  has  been,  in 
fact,  no  view  as  required  by  the  statute.  It  was  the  duty 
of  the  plaintiff  to  have  named  the  shewers  when  he  applied 
for  the  rule  for  the  view;  and  although  the  defendant  might 
have  come  earlier,  yet,  the  plaintiff  cannot  be  entitled  to 
the  costs  of  the  view,  as  he  did  not  comply  with  the  terms 
of  the  statute ;  and  the  defendant  has  sworn  that  neither 
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he  nor  his  attorney  had  named  or  appointed  any  shewer  to         1831. 


be  present  at  the  view. 

Rule  absolute  (a). 

(a)  This  case  is  also  reported  in     See  1  Reg.  Gen.  H.  T.  2  W.  4,  i. 
5  M.  &  P.  255,  and  7  Bing.  403.      63,  ante,  p.  191. 


Taylor 

v. 
Thompson. 


Hewitt  v.  Pioott.  Afoiufcy, 

m  Jan.  31if. 

X  HIS  was  an  action  against  the  Sheriff  of  Somersetshire,  where  a  deed 
for  a  false  return  to  &fi*fa.    At  the  trial,  two  deeds  were  SlwrfanSread 
produced  on  the  part  of  the  defendant.     One  was  read  in  on  a  trial  by 

*  *  .  one  party,  the 

evidence,  and  the  execution  of  the  other  being  admitted,  Court  will  ob- 
it was  not  read.    The  Jury  found  for  the  plaintiff;  and  af-  ^  thTothex*" 
ter  a  new  trial  had  been  granted  on  the  ground  of  surprise,  ^yjk£Jn7ect 
a  rule  for  the  production  of  both  deeds  by  the  defendant  caw  of  a  new 
was  obtained  by  the  plaintiff.     Cause  was  shewn  against 
the  rule. 

Tindal,  C.  J.— There  is  a  great  distinction  between 
the  two  deeds.  The  first  was  read  at  the  trial,  and 
heard  by  the  Judge  and  the  Jury;  and  when  the  defen- 
dant applied  for  a  new  trial,  there  would  have  been  no 
injustice  in  imposing  upon  him  the  condition  of  produc- 
ing that  deed  for  the  inspection  of  the  plaintiff,  in  case 
the  rule  should  be  made  absolute.  But  the  second  deed 
was  not  given  in  evidence,  although  the  plaintiff  admitted 
that  it  was  duly  executed.  It  was  merely  referred  to  at 
the  trial.  It  must  be  considered  as  one  of  the  defendant's 
muniments,  which  the  plaintiff  has  no  right  to  inspect  be- 
fore the  second  trial. 

The  other  Judges  concurred. 

Rule  absolute  for  producing  that  deed 
which  was  given  in  evidence  and  read 
at  the  trial  (a). 

(a)  This  case  is  also  reported  in  5  M.  &  P.  252,  and  7  Bing.  400. 

Q2 
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Monday,  DAVIDSON  V.  NlCOL. 

Jan.  31if. 

Where  a  defen-  X  HE  defendant  in  this  case  obtained,  at  his  own  expense, 
expense  obtain"  a  wr^  of  mandamus  under  the  13  Geo.  3,  c  33,  s.  44,  for 
ed  a  writ  of        fae  examination  of  witnesses  in  India.     The  depositions 

mandamus  tin-  ' 

der  is  Geo.  3,  were  returned  and  filed  at  the  Secondary's  Office,  and  the 

examining  wit-  plaintiff  called  there  and  demanded  copies,  which  he  of- 

^j&w^haf"  fered  to  pay  for.     As,  however,  he  had  declined  paying 

the  plaintiff  was  any  part  of  the  expenses  attending  the  writ,  the  Seconda- 

entitled  to  co-  *  r  r  & 

pies  of  the  de-  ry  doubted,  whether  he  was  entitled  to  copies  of  the  de- 
turaedonpay-  positions.  A  motion  having  been  made  to  restrain  the 
ing  the  expense  Secondary  from  giving  copies  of  the  depositions  to  the 
copies,  although  plaintiff,  Mr.  Secondary  Griffith  stated,  that  although  the 
pay  any  part  of   writ  was  issued  on  the  application  of  the  defendant  alone, 

tenoi^tn8*8  **"  **  was  ^e  Pract*ce  to  furnish  copies  of  the  interrogatories 
writ  and  depositions,  when  returned,  to  either  party  who  re- 

quired them  on  payment  of  the  costs  of  making  such  co- 
pies. 

Per  Curiam. — The  40th  and  44th  sections  of  the  statute 
must  be  read  and  taken  together,  and  the  same  rule  of  con- 
struction is  applicable  to  both.  The  44th  provides,  that  the 
examination  being  returned,  shall  be  given  in  evidence  in  the 
same  manner  as  if  the  several  directions  before  prescribed 
and  enacted  in  that  behalf  were  again  repeated.  In  Gril- 
lard  v.  Hogue  (a),  we  granted  a  mandamus ,  at  the  instance 
of  the  defendant,  although  the  44th  section  only  enume- 
rates persons  "  commencing  and  prosecuting  actions  or 
suits.1'  The  40th  section  concludes  by  stating,  that  "  all 
parties  concerned  shall  be  entitled  to  take  copies  of  depo- 
sitions at  their  own  costs  and  charges ;"  and  it  would  be 
most  absurd  to  confine  those  words  to  the  parties  apply- 
ing for  the  mandamus,  for  they  do  not  require  the  copies. 
Besides,  it  appears  to  have  been  the  constant  and  uniform 

(a)  4  B.  Moore,  313;  S.  C.  1  B.  &  B.  519. 
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practice  of  this  Court,  and  of  the  King's' Bench,  to  grant 
copies  to  either  of  the  parties  who  may  require  them; 
and  that  practice  has  never  been  questioned  from  the  time 
the  statute  was  passed,  viz.  in  1773,  to  the  present  day. 

Rule  discharged ;  the  costs  of  this  application 
to  be  considered  and  taxed  as  costs  in  the 
cause  (a). 


1831. 


Davidson 
0. 

NlCOL. 


(a)  This  case  is  also  reported  in 
5M.&P.  186;  and  in  7  Bing. 
358,  nam.  Davis  v.  Nicholson.  In 
Wkytt  v.  M'lntosh,  8  B.  &  C 
317;  5.  C.2M.&R.  133;  the 
defendant  obtained  a  writ  of  man* 
damus  under  s.  44  of  the  statute; 
and  the  plaintiff  obtained  a  ver- 
dict. The  Court  of  King's  Bench 
held,  that  he  was  entitled  to  his 
costs  of  cross-examining  the  wit- 
nesses  in  India.  But,  in  Fairlie  v. 
Parker,  1  M.  &  P.  438,  the  plain- 
tins  applied  for  and  obtained  the 
writ.  It  was  returned  with  the 
depositions,  bat  the  defendant  did 
not  join  in  the  application  for  the 
writ,  nor  examine  or  cross-ex- 
amine witnesses  under  it;  and  the 
plaintiffs  obtained  a  verdict.  The 
Court  of  Common  Pleas  was  of 
opinion,  that  the  plaintiffs  were 
not  entitled  to  the  costs  attending 
the  writ,  or  of  the  office  copies  of 
the  depositions.  By  the  1  W.  4, 
c  22,  s.  1,  the  powers  of  the  13 
Geo.  3,  c.  63,  are  "  extended  to 
all  colonies,  islands,  plantations, 
and  places  under  the  dominion  of 
his  Majesty  in  foreign  parts,  and 
'o  the  Judges  of  the  several 
Courts  therein,  and  to  all  actions, 
depending  in  any  of  his  Majesty's 
Courts  of  law  at  Westminster,  in 


what  place  or  country  soever  the 
cause  of  action  may  have  arisen, 
and  whether  the  same  may  have 
arisen  within  the  jurisdiction  of 
the  Court  to  the  Judges  whereof 
the  writ  or  commission  may  be 
directed  or  elsewhere."  The  13 
Geo.  3,  only  applied  to  causes  of 
action  which  arose  in  India.  By 
s.  3,  of  the  1  Will.  4,  c.  22,  the 
costs  of  every  writ  or  commis- 
sion issued  under  the  authority 
of  the  India  act,  or  of  the  power 
given  by  the  first  section  of  the 
new  act,  are  in  the  discretion  of 
the  Court  issuing  the  same.  Be- 
fore this  enactment,  the  party 
succeeding  was  obliged  to  pay  his 
own  costs  of  examining  witness- 
es on  interrogatories,  or  taking 
office  copies  of  depositions.  Ste- 
phens v.  Crichton,  2  East,  259; 
Hullock  on  Costs,  2nd  ed.  439 ;  2 
Tid.  Prac.  813,  ed.  9;  Taylor  v. 
Royal  Exchange  Insurance  Com- 
pany, 8  East,  393.  If,  however, 
the  Court  thought  proper,  they 
might  be  made  to  abide  the  event 
of  the  cause;  2  Tid.  Prac.  813, 
n.  ed.  9;  2  Dowl.  Stat.  42,  nn. 
(a)  (c);  see  also  Doe  d.  Thorn 
v.  Phillips,  ante,  p.  56;  and  Duck- 
ett  (Bart.)  v.  Williams,  post. 
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1831. 

Monday, 
May,  2nd. 

The  Court  will 
not  allow  costt, 
to  which  a  par- 
ty may  proba- 
bly be  entitled 
in  one  action,  to 
be  set  off  against 
costs,  to  which 
he  is  absolutely 
liable  in  an- 
other. 


Masterman  and  Others  v.  Malin. 

J.N  this  cause,  the  plaintiffs  had  been  nonsuited,  and 
costs  taxed  for  the  defendant.  A  rule  for  a  new  trial  in 
an  action  of  ejectment  between  the  same  parties  was  pend- 
ing. A  rule  was  obtained  on  the  part  of  the  lessors  of  the 
plaintiffs  for  setting  off  the  costs  in  the  ejectment,  against 
those  in  the  present  action.  Cause  was  shewn  against 
this  rule. 


Per  Curiam. — We  ought  not  to  deprive  the  defendant 
of  his  right  to  the  judgment  of  nonsuit,  and  the  costs  tax- 
ed upon  it.  This  application  appears  only  to  be  made  by 
the  plaintiffs  quia  timenU  Besides,  it  cannot  be  warrant- 
ed on  principle,  and  no  authority  or  precedent  has  been 
referred  to  in  its  support. 


Rule  discharged  with  costs  (a). 
(a)  This  case  is  also  reported  in  5  M.  a  P.  324,  and  7  Biog.  436. 
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Lonergan  and  Another  v.  The  Royal  Exchange  As-       __ 

Monday, 

surance  Company.  May  9th. 

AN  an  action  by  the  plaintiffs  to  recover  an  average  loss,  The  Court  will, 

the  question  being,  whether  the  ship  was  seaworthy  at  the  drcumstances, 

time  she  sailed  from  a  foreign  port;  the  defendants,  who  j£™P^J  ^{;ep"*" 

were  underwriters,  filed  a  bill  in  equity  for  an  injunction,  successful  party, 

.     .  .  .     of  the  expenses 

and  also  for  a  commission  to  examine  witnesses  abroad.  0f  bringing  over 
After  the  injunction  was  sued  out,  the  plaintiffs  sent  for  *|JJj  d/SLg 
the  captain  at  the  Havannah;  and  shortly  after  his  arriv-  here,  and  send- 

*  .  -  lnS  home,  a 

al,  the  defendants,  obtained  an  order  from  the  Court  of  witness,  ai- 
Exchequer  to  examine  him  on  interrogatories,  and  that  ^1?  never 
the  plaintiffs  might  cross-examine  him.     The  defendants  F°^edi  t0 
afterwards  sued  out  a  commission  to  examine  witness- 
es at  the  Havannah,  which  not  being  returned  within 
the  time  prescribed  by  the  Court  of  Exchequer,  vthey 
paid  the  loss,  without  proceeding  to  trial.     The  Protho- 
notary  refused  to  allow  the  expenses  of  bringing  over  the 
witness,  of  his  detention  in  this  country,  and  of  his  return 
home.     A  rule  for  reviewing  the  Prothonotary's  taxation 
was  obtained,  and  cause  shewn  against  it. 

Per  Curiam. — No  misconduct  can  be  imputed  to  the 
plaintiffs  in  sending  for  the  witness.  And  as  it  was  uncer- 
tain how  long  the  injunction  might  renmin  in  force,  and  it 
was  ultimately  dissolved  through  the  negligence  of  the  de- 
fendants, in  not  getting  the  commission  returned,  and  they 
paid  the  loss  claimed  by  the  plaintiffs,  without  going  to 
trial,  we  are  of  opinion,  that  a  reasonable  allowance 
should  be  made  to  the  plaintiffs  for  the  expenses  of  this 
witness;  and,  therefore,  that  the  rule  for  the  Prothonota- 
ry  to  review  his  taxation  must  be  made  absolute. 

Rule  absolute  (a). 

(a)  The  case  is  also  reported  in  Marsh.  563;  S.  C.  6  Taunt.  88 ; 

5M.&P.  447,  and  7  Bing.  725;  and   Berry  v.  Pratt,  1  B.  &  C. 

see    also   Sturdy  v.  Andrews,    4  2/6;  8.  C.  2 D.  &  R.  424. 
Taunt.  697  ;  Trcmainc  v.  Faith,  1 
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May  9th.  DuVERGlER  V.  FeLLOWES. 

a  person,  who    J.N  this  case,  the  defendant  obtained  judgment  on  de- 
is  plaintiff  both  .       .      „  .         i     ,      i       *  .    .«•• 
below  and         murrer.    A  wnt  of  error  was  brought  by  the  plaintiff  in 

gtowifaf  not  ^e  ^*n8%s  Bench,  when  bail  in  error  were  put  in  for  him, 
*rror-  m  and  the  judgment  affirmed  by  that  Court.    A  writ  of  er- 

ror upon  that  judgment  of  affirmance  was  afterwards 
brought  in  the  House  of  Lords,  and  was  still  pending. 
Bail  in  error  were  put  in  in  the  King's  Bench.  On  appli- 
cation by  the  bail  to  the  King's  Bench,  their  recognizance 
was  discharged  on  payment  of  costs.  An  application  was 
now  made  to  discharge  the  bail  in  error  in  the  Common 
Pleas.  The  case  of  Freeman  v.  Garden  (a)  was  relied  up- 
on. There,  Lord  Chief  Justice  Abbott  said — "  It  is  quite 
manifest,  from  the  language  of  the  statute  3  Jac.  1,  c.  8, 
that  the  case  of  a  defendant  below  becoming  plaintiff 
above  in  a  writ  of  error,  is  the  only  case  contemplated,  in 
which  bail  is  required.  A  person  who  is  plaintiff  both 
below  and  above  need  not  give  bail  in  error."  The  Court 
having  taken  time  to  consider  of  the  application — 

Tin dal,  C.  J.,  delivered  the  judgment  of  the  Court. 
— The  authority  of  the  case  in  Dowling  Sf  Ryland  vis 
not  disputed,  nor  the  propriety  of  the  decision  of  the 
King's  Bench  between  these  parties;  but,  it  was  insist- 
ed, that  the  present  application  came  too  late,  the  par- 
ties having  laid  by  until  after  the  judgment  was  affirm- 
ed, and  a  new  writ  of  error  brought.  We  think,  how- 
ever, that  this  circumstance  makes  no  difference;  for, 
there  is  no  authority  for  compelling  the  entering  into  such 
a  recognizance;  and,  therefore,  it  cannot  possibly  be  en- 
forced. We  are,  therefore,  of  opinion,  that  the  rule  should 
be  made  absolute.    We  see  no  reason,  however,  for  dis- 

(a)  1  D.  &  R.  184 ;  see  6  Geo.  4#  c.  96,  s.  1. 
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tinguisbing  this  case  from  the  rule  pronounced  in  the         1831. 
King's  Bench,  and  therefore  this  rule  can  only  be  made     duveroier 
absolute  on  payment  of  costs.  »• 

w  Fellowes. 

Rule  absolute  on  payment  of  costs  (a), 
(a)  See  this  case  reported  in  5  M.  &  P.  403,  and  7  Bing.  463. 


Tregoning,  Assignee  of  Jenner  and  Soppett,  Bank-      Monday, 

rupts,  v.  Attenborough.  ^ 

XHIS  was  an  action  of  trover  for  haberdashery  and  c«ts  of* refer- 

silks  pledged  by  the  bankrupt  with  the  defendant,  a  the  cause,  where 

pawnbroker,  for  money  advanced.    The  Jury  found   a  fo* thetSnent* 

verdict  for  the  plaintiff  for  the  full  value  of  the  goods,  oftheuniuc- 

cestful  ptrty. 

He,  however,  consented  to  take  them  back,  it  being  re- 
ferred to  an  arbitrator  to  ascertain  to  what  amount  they 
had  been  deteriorated  in  value  while  they  remained  in  the 
defendant's  possession.  This  amount,  together  with  the 
"  costs  of  the  cause  to  be  taxed,"  was  to  be  paid  to  the 
plaintiff.  Nothing  was  mentioned  in  the  order  as  to  the 
costs  of  the  reference.  Several  meetings  took  place  be- 
fore the  arbitrator,  and  he  finally  made  his  award.  In  it, 
he  of  course  gave  no  direction  as  to  the  costs  of  the  refer- 
ence. The  Prothonotary  on  taxation  allowed  the  plain- 
tiff the  costs  of  the  cause,  and  also  the  expenses  incurred 
in  measuring  and  valuing  the  goods,  and  in  the  attend- 
ance of  witnesses  before  the  arbitrator,  and  his  fee  for 
making  the  award.  A  rule  having  been  obtained  for  re- 
viewing the  Prothonotary 's  taxation,  cause  was  shewn 
against  it. 

Tindal,  C;,  J.—  Although  the  order  was  confined  to 
the  costs  of  the  cause,  yet  the  expenses  of  ascertain- 


S£6 

1831. 
Trboonino 

V. 

Attenbo- 

ROUOH. 
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ing  what  damage  the  goods  had  actually  sustained  were 
virtually  costs  in  the  cause.  It  therefore  seems  to  me, 
that  as  the  defendant  agreed  to  refer  it  to  an  arbitra- 
tor to  ascertain  the  fact  as  to  the  deterioration  of  the  pro- 
perty, the  costs  attending  the  inquiry  before  him  may  be 
considered  as  costs  in  the  cause,  as  the  reference  was  for 
the  benefit  of  the  defendant.  If  the  fact  left  to  the  arbi- 
trator had  been  inquired  into  at  Nisi  Prius,  it  would  ne- 
cessarily have  caused  an  additional  expense ;  and  the  costs 
of  the  witnesses,  who  might  have  been  called  to  prove  the 
deterioration  of  the  goods  in  question,  would  have  been 
allowed  to  the  plaintiff  as  a  matter  of  course. 

The  rest  of  the  Court  concurred — 


Rule  discharged,  with  costs  (a). 
(«)  This  case  is  also  reported  in  5  M.  &  P.  453,  and  7  Ring-  733. 


REGULA  GENERALIS. 

▼  vHEREAS,  by  the  ancient  course  of  this  Court,  the 
fee  paid  to  the  Prothonotaries,  for  the  entry  of  every  de* 
claration  in  a  cause,  has  hitherto  been  of  right  payable  at 
the  time  of  filing  thereof:  And  whereas  it  is  expedient, 
that,  for  the  future,  the  practice  of  this  Court  should  be 
made  conformable  to  that  of  the  respective  Courts  of 
King's  Bench  and  Exchequer,  so  far  as  regards  the  time  of 
such  payment:  It  is  therefore  ordered,  that,  from  and 
after  the  essoign  day  of  next  Trinity  term,  the  fee  due  to 
the  said  Prothonotaries  for  such  entry  as  aforesaid,  may 
be  paid  at  any  time  previously  to  entering  the  issue  or 
passing  the  record  in  such  cause;  or,  in  case  there  shall 
be  no  record,  at  any  time  previously  to  signing  interlocu- 
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tory  or  final  judgment:  and  further,  that,  in  all  coses        1831. 
where  there  shall  be  no  judgment,  the  said  fee  shall  be     IUa#  tiBR> 
payable  at  the  time  of  taxing  costs,  where  the  proceed- 
ings in  any  cause  are  stayed,  or  such  cause  terminated  by 
any  rule  of  this  Court,  or  order  of  a  Judge. 

N.  C.  Tindal. 
J.  A.  Park. 
S.  Gaselee. 
£.  H.  Alderson. 

END  OF  EASTER  TERM. 


^Trinity  Setm 


IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Morning 

Jackson  v.  Hopkinson.  Hoy  23rd. 

J.N  this  case,  the  defendant  obtained  a  rule  for  a  new  trial,  if  a  defendant 
on  the  ground  of  the  absence  of  a  material  witness,  on  condi-  Sif1^"** 
tion  of  paying  into  Court  the  amount  of  the  verdict  reco-  ground  of  the 

absence  of  a 

yered  by  the  plaintiff.   The  defendant  afterwards  filed  a  bill  material  wit- 
in  equity  against  the  plaintiff,  for  a  discovery.   The  plaintiff  tennVoHhe  de- 
failed  to  put  in  a  satisfactory  answer,  and  was  therefore  in  [n^cou'n  the* 
contempt  in  the  Court  of  Chancery.    An  application  was  amount  of  the 
made,  on  the  part  of  the  defendant,  to  take  the  money  out  Court  win  not 
of  Court,  on  the  ground,  that,  if  the  plaintiff  put  in  a  true  fadant  to  take 
answer,  it  would  disclose  a  good  defence  to  the  action.  tha*  money  °ut' 

0  on  tne  ground 

It  was  also  stated  that  the  attendance  of  the  witness  for-  of  certain  pro- 
merly  absent  could  now  be  procured.  The  defendant  was  Chancery  pro- 
ready  to  give  security  satisfactory  to  the  Prothonotary,  on  tS^SSS 
receiving  the  money  out  of  Court.  *•  the  action. 
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Jackson 

v. 

HOPKINSON. 


Per  Curiam. — The  defendant  asked  of  the  Court,  in  the 
first  instance,  the  favour  of  a  new  trial,  on  one  specific  and 
limited  ground,  viz.  the  absence,  at  the  first  trial,  of  a  ma- 
terial and  necessary  witness.  It  now  appears  that  be  can 
procure  the  attendance  of  that  witness ;  and  there  is  no 
reason  why  the  defendant  should  be  placed  in  a  more  eli- 
gible situation,  by  having  filed  a  bill  for  a  discovery  against 
the  plaintiff;  neither  ought  he  to  better  his  condition  by 
interposing  a  new  matter,  which  was  not  suggested  to  us 
at  the  time  of  the  application  for  the  new  trial. 


Rule  discharged  (a). 


(a)  See  this  case  also  reported 
in  5  M.  &  P.  511,  and  7  Bing.  557. 
As  to  paying  money  into  Court, 


and  taking  it  out,  see  1  Reg.  Gen. 
H.  T.  2  W.  4,  ss.  55, 56,  and  96. 


Saturday, 
Moy2Qth. 

On  a  writ  of 
error  on  a  judg- 
ment of  non- 
suit, although 
the  allowance 
has  been  serv- 
ed, the  Court 
will  not  stay  ex* 
ecution,  unless 
the  plaintiff 
points  oat  sonae 
real  error  in  the 
judgment;  and 
the  llGeo.  4& 
1  Will  4,  c.  70, 
s.  8,  makes  no 
variation  in  the 
•  practice  on  this 
point. 


Keeling  and  Another  v.  Austin. 

IN  this  case,  judgment  of  nonsuit  was  signed,  and  the  de- 
fendant's costs  taxed.  On  the  day  of  taxation,  the  plain- 
tiff sued  out  a  writ  of  error,  which  was  allowed,  and  the 
copy  of  the  allowance  served  on  the  defendant's  attorney. 
The  defendant,  however,  sued  out  aji.  fa.,  and  the  She- 
riff levied  for  the  amount  of  the  costs  taxed.  A  rule  nisi 
for  setting  aside  the  fi.  fa.  and  all  subsequent  proceedings 
was  obtained,  on  the  ground  of  its  having  been  sued  out 
after  the  service  of  the  allowance  of  the  writ  of  error. 

Wilde,  Serjt.,  shewed  cause,  and  cited  Mee  v.  Hop* 
kins  (a),  Evans  v.  Sweet  (b),  and  Box  v.  Bennett  (c). 


(a)  2  D.  &  R.  208. 

(b)  9  J.  B.  Moore,  609;  S.  C. 


2  Bing.  326. 
(c)  1  H.  Bi.  432. 
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Bompas,  Serjt.,  supported  the  rule,  and  cited  HamiU         1831. 
ton  v.  Schqfteld{a)y  and  Levitt  v.  Parry  (b).     He  also  con- 
tended that  the  jurisdiction  of  the  Court  was  now  suspend- 
ed, pending  a  writ  of  error,  by  the  operation  of  the  1 1  Geo. 
4&1  0?ft4,c.7O,£.8(c). 

■ 

Tindal,  C,  J. — It  appears  to  me  that  the  recent  act 
has  not  the  effect  of  suspending  the  jurisdiction  of  the 
Court  in  such  a  case  as  the  present.  Xhe  only  object  of 
the  8th  section  of  that  act  was  to  establish  a  new  Court  of 
error,  leaving  the  practice  as  it  stood  before.  The  sole 
question  now  before  the  Court  is — Whether  this  applica- 
tion to  set  aside  these  proceedings  is  consistent  with  for- 
mer cases.  In  this  Court,  for  a  number  of  years,  viz.  from 
the  decision  in  Boy  v.  Bennett,  and,  lately,  in  the  Court  of 
King's  Bench,  it  has  been  the  practice  not  to  stay  execu- 
tion pending  a  writ  of  error  on  a  judgment  of  nonsuit, 
unless  some  real  error  be  pointed  out  by  the  party  suing 
out  the  writ.  It  has  been  said,  that  a  plaintiff  cannot  sue 
out  execution  after  a  writ  of  error  brought  by  a  defendant 
on  a  judgment  by  default,  and  that  that  is  a  stronger  case 
than  a  judgment  of  nonsuit.  But,  upon  a  judgment  by  de- 
fault, the  error  may  be  upon  the  record,  in  the  plaintiff's 
declaration,  and  the  defendant  may  take  advantage  of  any 
such  error;  but,  on  a  judgment  of  nonsuit,  the  error  must 
have  been  on  the  part  of  the  plaintiff  himself;  and  he 
ought  not  to  be  permitted  to  take  advantage  of  his  own 
defect,  unless  he  shews  the  Court  the  ground  on  which  the 
nonsuit  took  place,  and  points  out  the  error  in  the  judg- 
ment, on  which  he  seeks  to  set  it  aside  (d). 

The  rest  of  the  Court  concurred. 

Rule  discharged  (e). 

{a)  6  J.  B.  Moore,  45.  4  T.  R.  436. 

(6)  5  T.  R.  669.  (c)  See  this  case  also  reported 

(c)  See  I  Dowl.  Stat.  373.  in  5  M.  &  P.  599,  and  7  Bing.  601 . 

(d)  See  Kempland  v.  Macau  lay, 
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J)iet^i  Slater  v.  Emma  Murray  Mills, 

May  31  if. 

Where  a  plain-    J.NDORSEE  against  acceptor.     The  defendant  in  this 
a  defendant  is      case  was  a  married  woman,  and  had  accepted  a  bill  of  ex* 

married  at  the         v  n      Ai_  i_      i»  /•  i_  /•_        i_i_j 

time  of  arrest-     change  for  the  schooling  of  a  son  by  a  former  husband. 
ingher,ai-         She  had  informed  the  drawer  that  she  was  married,  but 

though  she  may 

have  represent-   stated  that  she  had  separate  property,  with  which  she 
possessing  se-      would  provide  for  the  bill.     It  was  afterwards  indorsed  to 

STcourT rin7'  the  P^intiff-     He  arrested  her,  although  he  and  his  at- 
discharge  her      torney  knew  of  her  coverture,  and  she  gave  bail.    A  rule 

on  motion. 

for  cancelling  the  bail  bond  and  entering  a  common  ap- 
pearance having  been  obtained — 

Toddy,  Serjt.,  shewed  cause.  He  cited  Luden  v.  Jus* 
(ice  (a). 

Per  Curiam. — As  the  drawer  of  the  bill  knew  that  the 
defendant  was  married  at  the  time  of  acceptance,  and  the 
plaintiff  was  also  aware  of  the  fact  before  the  arrest,  this 
appears  a  fit  case  for  the  Court  to  interpose.  But,  as  the 
defendant  induced  the  drawer  to  take  the  bill,  by  a  repre- 
sentation of  her  having  separate  property,  the  rule  must 
be  made  absolute  without  costs.  The  case  of  Luden  v. 
Justice  was  decided  under  peculiar  circumstances. 

Rule  absolute,  without  costs  (6). 

(a)  8  J.  B.  Moore,  346;  S.  C.  also  Hall  v.  Barber,  ante,  p.  8,  and 
1  Bing.  344.  Simon  and  Others  v.  Winnington^ 

(b)  See  this  case  reported  5M.  ante,  p.  16. 
&  P.  603,  and  7  Bing.  606.    See 
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ON  the  15th  January,  1831,  a  commission  of  bankrupt  Costs  of  anon- 

* 9  J  *      suit  are  not  a 

was  sued  out  against  the  plaintiff,  under  which  he  was  du-  debt  provable 

ly  declared  a  bankrupt.     On  the  9th  of  February  follow-  8i0n  of  bankrupt 

iog,  the  defendant  signed  judgment  as  in  case  of  a  non-  2^J*jUdjL 

suit,  and  on  the  same  day  the  costs  were  taxed.     On  the  ment»  although 

,         the  judgment 

80th  of  April,  the  plaintiff  obtained  his  certificate,  which   relates  back  to 
was  afterwards  duly  allowed.     The  defendant  subsequent-  *0Uthe  ^mmiJ- 
ly  sued  out  a  ca.  sa.  against  the  plaintiff,  who  paid  the  *on  mviu*' 
amount  of  the  taxed  costs  into  the  hands  of  the  Sheriff. 
A  rule  was  obtained,  requiring  the  defendant  to  shew 
cause  why  the  sum  so  paid  to  the  Sheriff  should  not  be 
refunded  to  the  plaintiff,  on  the  ground  that  he  was  dis- 
charged by  his  certificate  from  payment  of  the  costs; 
for,  although  the  judgment  was  not  signed  until  after  the 
commission  issued,  yet,  in  law,  it  related  back  to  the  first 
day  of  the  preceding  (Hilary)  Term,  viz.  the  11th  of  Ja- 
nuary.   The  costs,  therefore,  might  have  been  proved 
under  the  commission.    Cause  was  shewn  against  this  rule. 

Per  Curiam. — The  case  of  Haswell  v.  Thorogood  (a) 
is  precisely  in  point  There,  a  cause  having  been  refer- 
red at  Nisi  Prius  to  an  arbitrator,  who  found  that  a  cer- 
tain sum  was  due  from  the  plaintiff  to  the  defendant,  and 
directed  it  to  be  paid  to  the  latter ;  and  between  the  time 
of  making  the  order  of  reference  and  taxing  costs  and 
signing  judgment  of  nonsuit,  the  plaintiff  became  bank- 
rupt; it  was  held  that  the  amount  of  the  taxed  costs  did 
not  constitute  a  debt  provable  under  the  commission,  and 
that  the  bankrupt  was  not  discharged,  as  to  that  debt,  by 
his  certificate:  and  Lord  Tenterden  said,  "  The  costs  of 
the  cause  did  not  constitute  any  debt,  until  judgment  was 

(a)  7  Barn,  cc  Cress.  705. 
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signed;  for  there  is  no  distinction,  in  this  respect,  between 
a  case  where  a  defendant  obtains  a  verdict,  and  one  where 
the  plaintiff  is  nonsuited;  The  verdict  or  nonsuit  only 
entitles  the  defendant  to  tax  his  costs,  but  no  debt  arises, 
and  no  action  can  be  maintained  for  them,  until  judgment 
is  signed.  The  case  of  Walker  v.  Barnes  (a)  is  a  decisive 
authority  to  shew,  that  the  amount  of  the  costs  could  not 
be  proved  as  a  debt,  under  the  plaintiff's  commission;  and 
if  that  be  so,  then  he  is  liable  to  pay  them."  There,  the 
plaintiff  became  bankrupt  after  nonsuit,  but  before  judg- 
ment was  signed.  Here,  the  commission  was  sued  out 
against  the  plaintiff  on  the  15  th  of  January,  and  the  judg- 
ment of  nonsuit  was  not  signed  until  the  9th  of  February 
following. 

Rule  discharged  (&). 


(a)  5  Taunt.  778.  5  Moore  &  Payne,  678;   and  7 

(b)  This  case  is  also  reported  in      Bing.  650. 


Thurtdayy 
June  9th. 

Plaintiff  arrest- 
ed defendant  for 
50W.    Plea, 
coverture.   Ver- 
dict for  38fM  for 
money  advanced 
since  her  hus- 
band's death. 
Defendant  ap- 
plied for  costs 
under  43  Geo. 
8,  c,  46,  •  3  : — 
Held,  that,  to 
obtain  her  costs, 
it  must  be 
shewn  that  the 
plaintiff  knew  of 
her  coverture 
at  the  time  of 
the  arrest. 


Spooner  v.  Mary  Danks. 

JL  HE  defendant  was  arrested  by  the  plaintiff  for  500/., 
money  lent  and  advanced.  By  consent,  bail  to  the  amount 
of  250/.  was  taken.  The  defendant  pleaded  her  cover- 
ture, and  the  verdict  was  for  38/.,  that  being  all  which 
was  proved  to  be  due  since  her  husband's  decease.  A 
rule  was  obtained  to  tax  the  defendant  her  costs,  pursu- 
ant to  the  43  Geo.  3,  c.  46,  s.  3,  and  cause  was  shewn 
against  that  rule. 

Per  Curiam. — We  are  of  opinion,  that  this  rule  must 
be  discharged.  In  order  to  entitle  a  defendant  to  costs 
within  this  statute,  the  obvious  intention  of  the  legislature 
was  to  throw  the  burthen  of  proving  that  the  plaintiff  had 
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no  reasonable  or  probable  cause  for  the  arrest  of  the 
defendant.  But,  no  proof  is  here  given  that  the  plaintiff 
had  not  reasonable  and  probable  cause  for  arresting  her 
for  the  500/.  Nothing  is  shewn  to  us,  which  can  prove 
that  the  plaintiff  was  or  might  have  been  aware  of  her 
being  a  married  woman  at  the  time  of  the  arrest.  We  are 
therefore  of  opinion  that  the  defendant  has  not  brought 
herself  within  the  protection  of  the  statute,  and  therefore, 
that  she  is  not  entitled  to  the  relief  afforded  by  it. 

Rule  discharged  (a). 

(a)  See  this  case  also  eported  in  5  Moore  &  Payne,  701,  and  7  Bing.  772. 


1831. 

Spoon rr 

v. 

Dankf. 


Lonbrgan  0.  The  Royal  Exchange  Assurance  Com- 
pany. 

J.N  this  case,  which  had  been  referred  to  the  Prothono- 
tary  to  review  his  taxation  (a),  that  officer  refused  to  al- 
low compensation  for  loss  of  time  by  an  American  captain, 
who  had  been  brought  from  the  Havannah,  to  be  examin- 
ed as  a  witness  in  this  country.  A  rule  for  reviewing  the 
Prothonotary's  taxation  having  been  obtained — 

Toddy,  Serjt.,  and  Spankie,  Serjt.,  shewed  cause,  and 
cited  Moor  v.  Adams  (6),  Lowry  v.  Doubleday(c),  Severn 
v.  Olive  (d),  Lopes  v.  De  Tastet  (e),  Tremaine  v.  Bar- 
reit  (/),  Tremaine  v.  Faith  (g),  Hagedorn  v.  Allnutt  (A), 
Cotton  v.  Witt  (*),  and  Sturdy  v.  Andrews  (k). 


Monday, 
June  \3th. 


Reasonable  al- 
lowance in  costs 
may  be  made 
for  the  loss  of 
time  of  a  neces- 
sary foreign 
witness,  who  is 
not  accessible  to 
subpoena,  and 
who  will  not  at- 
tend without 
compensation. 


(a)  See  ante,  223. 

(t)  5  Mau.  &  Selw.  156. 

(«)  lb.  159,  n. 

(<0  6  J.  B.  Moore,  235. 

(c)'7  J.  B.  Moore,  126. 

(/)  6  Taunt.  88;  S.  C.  I  Marsh. 

VOL.  I. 


463. 

(g)  6  Taunt.  92;  S.  C.  1  Marsh. 
563. 

(A;  3  Taunt.  879. 

(«')  4  Taunt.  55. 

(k)  lb,  697. 


it 
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Wilde,  Serjt.,  supported  the  rule,  and  contended,  that 
no  general  rule  could  be  laid  down  as  to  the  allowance  of 
costs  to  witnesses  coming  from  abroad  for  the  express 
purpose  of  giving  testimony  in  this  country.  If  no  com- 
pensation were  made  to  a  witness  for  his  loss  of  time  in  a 
case  like  the  present,  he  being  a  foreigner  and  master  of 
a  vessel,  it  would  operate  as  a  denial  of  justice;  for,  being 
without  the  jurisdiction  of  the  Court,  he  could  not  be  sub- 
poenaed, and  it  was  sworn  that  he  refused  to  come  over, 
until  the  plaintiff's  agent  undertook  that  he  should  be 
paid  for  his  loss  of  time,  and  all  other  incidental  expenses. 
He  distinguished  the  cases  cited  on  the  other  side  from 
the  present. 


Tin dal,  C.  J. — We  are  not  called  upon  to  lay  down  a 
general  rule,  that,  in  all  cases,  where  a  party  is  obliged  to 
have  recourse  to  a  foreign  witness,  he  may,  if  he  succeed, 
call  on  the  adverse  party  to  compensate  the  witness  for 
his  loss  of  time.  Still  less  are  we  called  upon  to  say,  that, 
in  any  such  case,  the  unsuccessful  party  is  bound  to  pay  a 
compensation  to  the  full  extent  claimed  by  his  adversary. 
It  must  be  ascertained  what  is  a  reasonable  sum  for  the 
unsuccessful  party  to  pay.  The  question  then  is,  whether^ 
a  foreigner,  and  captain  of  a  vessel,  on  being  required  to 
come  to  this  country  to  give  evidence  in  a  particular  cause, 
and  who  refused  to  do  so  till  the  plaintiff's  agent  promis- 
ed to  compensate  him  for  his  loss  of  time  and  to  pay  all 
his  expenses,  such  costs  ought  not  to  be  paid  by  the  de- 
fendants, who,  without  proceeding  to  trial,  paid  the  plain- 
tiffs the  amount  of  their  demand  ?  I  am  of  opinion  that 
they  ought.  The  case  of  Severn  v.  Olive  is  distinguish- 
able; and  although  one  of  the  witnesses  came  from  Scot- 
land, yet  the  claim  made  was  not  for  mere  loss  of  time,  but 
for  expenses  incurred  in  making  experiments  to  qualify 
himself  as  a  witness  in  the  particular  cause  in  which  his 
testimony  was  required.     It  has  but  lately  been  laid  down 
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as  a  general  principle,  that,  where  witnesses  attend  under 
a  subpoena,  a  compensation  for  loss  of  time  is  only  allowed 
on  taxation  to  attorneys  and  medical  men ;  but  I  do  not 
think  that  that  principle  is  founded  on  a  reasonable 
ground,  or  that,  if  it  was  to  undergo  revision,  it  would 
stand  the  test  of  examination ;  for  I  cannot  see  any  true 
distinction  to  be  drawn  between  persons  in  those  profes- 
sions, and  surveyors  or  engineers,  or  other  scientific  men, 
who  gain  their  livelihood  by  their  own  skill  and  exertions. 
Bat,  that  rule  does  not  apply  to  the  case  of  a  foreigner,  over 
whom  the  Court  has  no. power  or  jurisdiction;  and  he 
may  impose  any  reasonable  terms  on  the  party  who  re- 
quires his  attendance,  and  may  refuse  to  come  to  this 
country  if  the  terms  he  proposes  are  not  acceded  to ;  and 
if  the  party  or  bis  agent  agree  to  his  proposals,  I  see  no 
reason  why  they  should  not  be  enforced.  I  therefore 
think,  that,  under  all  the  circumstances,  this  case  should  go 
back  to  the  Prothonotary,  and  that  he  ought  to  allow  a 
reasonable  sum  by  way  of  compensation  for  the  loss  of 
time  of  the  witness. 
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LONEROA* 
V. 

Royal 
Exchanob 
Aunr.  Co. 


The  other  Judges  concurred. 


Rule  absolute  (a). 


(a)  This  case  is  also  reported  in  5  M.  &  P.  806;  and  7  Bing.  729. 


END  OF  TRINITY  TERM, 


It  2 


23G 


jfttttfiailma*  ©*rm, 
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King,  Plaintiff;  Gibson,  Farmer,  and  Others,  Defor- 

Thursday,  ciants 

Nov.  3rd.  cianw. 

The  affidavit  of  vvILDE,  Serjt.,  moved  that  this  fine  might  pass,  not- 
ment°of  a  fine  withstanding  the  affidavit  of  acknowledgment  which  had 
was  taken  in       jjeen  taken  in  Jamaica,  was  on  paper,  it  being  certified  by 

Jamaica  on  pa-  *     *  **  * 

per,  and  in  the  one  of  the  commissioners  in  the  margin  of  the  affidavit, 
affidavit  of  the  that  no  parchment  could  be  procured  there.  He  cited 
certified  thauio    P°^mer  plaintiff,  Morgan  and  wife,  deforciants  (a),  Seton, 

parchment  could  demandant,  Sinclair  and  wife,  deforciants  (4);  Price,  de- 
be  procured 

there;  the         mandant,  Williams,  tenant,  Lord  Somers,  vouchee  (c). 

Court  permitted 
the  fine  to  pass, 

ontbeofficer's         Tindal,  C.  J. — It  is  merely  for  the  sake  of  preser- 

engrossing  a  co-  n     ■        «■ 

py  oftheaffida-  vation  that  the  Court  requires  all  the  documents  relat- 

men^andtm-  *ng  to  ^nes  an^  recoveries  to  be  engrossed  or  written 
nexing  it  to  the    on  parchment.   Therefore,  let  the  Secondary  make  a  copy 

of  the  affidavit  of  the  acknowledgment  on  parchment,  and 
annex  it  to  the  paper  writing  (rf) ;  and  if  we  are  satisfied, 


(a)  4  J.  B.  Moore,  162;  S.  C.  as  the  affidavit  of  taking  the  ac- 

I  B.  &  B.  472.  knowledgment  of  a  fine  in  a  fo- 

(6)  2  Sir  W.  Blac.  880.  reign   country,  must  be  written 

(c)  4  Taunt.  573.  on  parchment;  and  that  a  literal 

(d)  But  see  Randall,  plaintiff,  ect.  The  Court,  however,  have 
Lowring, deforciant (6 J. B.Moore,  translation  of  it,  engrossed  on 
232),  where  the  Court  held,  that  parchment  and  referring  to  the 
the  certificate  of  a  notary,  as  well  original,  would  not  supply  the  de- 
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(and  here  there  can  be  ho  doubt),  that  this  is  an  authen-         -831- 

tic  document,  the  parties  will  be  quite  secure  by  having  a 

copy  engrossed  on  parchment,  and  annexed  to  the  paper, 

with  this  order  of  the  Court. 

Fiat  (a). 

since  acted  upon  the  case  in  the  person  acquainted  with  the  coun- 
text.  In  Trinity  Term  they  al-  try,  deposing  that  parchment  can- 
lowed  a  fine,  the  acknowledgment  not  be  procured  there, 
of  which  had  been  taken  on  paper  (c)  This  case  is  also  reported  in 
in  the  Brazils,  to  pass,  on  the  1  Moore  &  Scott,  33,  and  8  Biug. 
production  of  an  affidavit  by  some  4. 


Thornton  v.  Hornby.  Fruky, 

n  ....  v  ^<w*  *'*• 

BY  an  order  of  Nisi  Prius,  this  cause  and  all  matters  in  where  an  arbi- 

difference  between  the  parties  were  referred  to  the  arbi-  {J^^j^J 
tration  of  a  surveyor,  the  costs  to  abide  the  event  of  the  on  the  balance 
award.     In  his  award  the  arbitrator  stated  that  he  had  in-  defendant  has 
vestigated  the  accounts  between  the  parties,  and  that  the  p[^ff  ^r- 
defendant  had  produced  a  rule  of  Court,  by  which  it  ap-  tain  sum,  the 

r  J  v     Court  will  not 

peared  that  he  had  paid  into  Court  a  sum  of  600/.;  he  grant  an  attach- 
thereupon  awarded  and  determined  that  the  defendant  on  ^pitamiff  for 
the  balance  of  accounts  between  him  and  the  plaintiff  had  thenon-pay- 

*  ment  of  that 

overpaid  the  plaintiff  a  sum  of  34/.  sum. 

Jones,  Serjt.j  shewed  cause  against  a  rule  nisi  obtained 
for  an  attachment  against  the  plaintiff  for  the  non-pay* 
ment  of  the  last-mentioned  sum,  pursuant  to  the  award, 
and — 

Andrews,  Serjt.,  supported  the  rule. — He  cited  Ban- 
dally.  Randall  (a),  and  the  Highgate  Archway  Company 
v.  Nash  (b). 

Cur.  adv.  vult. 

{a)  7  East,  81.  (b)  2  Barn.  &  Aid.  597- 


£38 


1831. 


Thornton 

v. 
Hornby. 
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Per  Curiam. — The  Court  think  there  is  sufficient  doubt 
upon  the  face  of  the  award,  to  justify  it  in  refusing  an  at- 
tachment, particularly  as  the  defendant,  if  he  chooses,  has 
his  remedy  by  action. 

Rule  discharged  (a). 


(a)  This  case  is  also  reported  in  1  Moore  &  Scott,  48;  and  8  Bing.  13. 


Friday, 
Nov.  4ih. 


A  recovery  may 
be  amended  by 
transposing  the 
names  of  the  de- 
mandant and 
tenant,  al- 
though the  deed 
to  make  a  ten- 
ant to  the  pre- 
cipe* am  dated 
on  the  last  day 
but  one  of  the 
term  in  which 
the  recovery  was 
suffered. 


Hamilton,  Demandant;  Farrer,  Tenant;  Wilson, 

Vouchee. 

J\>  USSELL,  Serjt.,  moved  to  amend  this  recovery,  which 
was  suffered  at  bar,  in  Michaelmas  Term,  1782,  by  trans* 
posing  the  names  of  the  demandant  and  tenant  pursuant 
to  the  deed  to  make  a  tenant  to  the  praecipe,  which  was 
dated  on  the  27th  November ,  1782;  and  according  to 
which,  Farrer  was  to  be  the  demandant,  and  Hamilton, 
tenant.  It  was  also  sworn,  that  it  was  the  intention  of  the 
parties,  that  Farrer  should  be  the  demandant,  and  Ha- 
milton the  tenant;  and  that  possession  had  gone  accord- 
ing to  the  deed  ever  since.  He  cited  Lord,  demandant, 
Biscoe,  tenant,  Ayles,  vouchee  (a);  Roberts,  demandant, 
Robinson,  tenant  (6);  hoggin,  demandant,  Rawlins,  ten* 
ant,  Pullen  and  Wife,  vouchees  (c) ;  Dowse,  demandant, 
Lloyd,  tenant,  Reevor,  vouchee  (tf);  Milbanke  v.  JoU 
liffe(e);  Rose,  demandant;  Frowd,  tenant. 

Wilde,  Serjt.,  shewed  cause  in  the  first  instance  for  the 


{a)  Barnes,  24. 
(6)  2  Taunt  222. 
(c)  Barnes,  21. 

(<*)  2  Bos.  &  PuL  578.     It  is 
now  settled  that  this  Court  has 


no  power  to  amend  the  writ  of 
entry.    The  application  for  this 
purpose  must  be  made  to   the 
Master  of  the  Rolls, 
(e)  2  Bos.  &  Pul.  580. 
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son  and  heir  of  the  vouchee.— He  cited  Allen,   deman-         1831. 

dant,  Hexlet/y  tenant,  Masse y,  vouchee  (a) ;  Goodright  d.  *    v     ' 
Burton  v.  Rigby  (b).  v. 


Wilson. 


Tindal,    C.  J. — I   think   this  amendment  ought  to 
be  allowed,  and  that,  by  allowing  it,  we  shall  violate  no 
general    rule  of  law,  whilst  we  shall  carry  into  effect 
.  the  obvious  intention  of  the  parties.      There  can   be 
no  doubt,  that  a  recovery  was  intended  to  be  suffered  by 
the  tenant  in  tail;  and  the  dramatis  persona  necessary  to 
carry  it  into  effect  are  admitted.     The  only  question  then 
is,  whether  the  formal  parts  of  the  proceeding  have  been 
complied  with,  and  are  sufficient  after  fifty  years'  posses- 
sion, in  conformity  with  the  deed.    Can  we,  then,  consist- 
ently with  the  intention  of  the  parties,  allow  the  names  of 
the  demandant  and  tenant  to  be  transposed?     The  case 
of  Lord,  demandant,  Biscoe,  tenant,  is  an  authority  di- 
rectly in  point ;  there,  the  application  for  the  amendment 
was  opposed.   Although  it  may  be  said,  that,  in  that  case, 
the  deed  to  make  the  tenant  to  the  praecipe  was  execut- 
ed anterior  to  the  recovery,  so  that  there  was  something 
to  amend  by,  and  the  deed  here  bears  date  on  the  27th  of 
November;  and  that,  in  contemplation  of  law,  the  reco* 
very  had  relation  to  the  first  day  of  Michaelmas  term,  viz. 
the  6th  of  November;  yet  the  deed  might  have  been  exe- 
cuted before  the  day  of  its  date;  and  even  if  it  had  been 
executed  on  the  27th,  there  was  only  an  interval  of  three 
weeks ;  and  the  statute  14  Geo.  2,  c.  20,  s.  6,  enacts,  that 
every  recovery  shall  be  deemed  good  and  valid,  provided 
the  deed  making  the  tenant  to  the  prcecipe  appears  to  be 
executed  before  the  end  of  the  term  in  which  such  reco- 
very was  suffered.     A  deed,  therefore,  executed  subse- 
quently to  the  recovery,  if  in  the  same  term,  is  put  on  the 
same  footing  as  a  deed  executed  before;  and  the  clause  in 

(«)  6  J.  B.  Moore,  46.  (6)  2  Dow,  250. 
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Hamilton 

v. 
Wilson. 


the  act  being  remedial,  must  receive  a  liberal  construction; 
and  we  are  bound  to  give  it  full  effect  Here,  therefore, 
there  is  something  virtually  to  amend  by,  and  the  mistake 
might  be  attributable  to  the  misprision  of  the  clerk.  This 
case  appears  to  me  to  fall  within  the  principle  laid  down 
in  Loggin,  demandant,  Rawlins,  tenant,  and  I  am  glad 
that  that  case  was  referred  to.  There  can  be  no  doubt 
that  justice  will  be  answered  by  allowing  the  amendment 
prayed. 


The  rest  of  the  Judges  concurred  (a), 
(a)  This  case  is  also  reported  in  1  Moore  &  Scott,  43,  and  8  Bing.  10. 


Tuesday, 
Nov.  Sth. 

Where  one  of 
the  commission- 
ers for  taking 
the  caption  of  a 
fine  in  Scotland, 
was  only  an  at- 
torney of  a 
Scotch  Court, 
the  fine  was  not 
allowed  to  pass. 


Anonymous. 

rrlLDE,  Serjt.,  moved  that  this  fine  might  pass,  al- 
though the  caption,  which  had  been  taken  in  Scotland, 
was  not  taken  before  two  advocates  or  clerks  of  the  sig- 
net; one  of  the  commissioners  being  an  attorney  of  the 
Court  of  Lanark,  and  not  an  advocate  or  clerk  to  the 
signet. 

Per  Curiam. — By  the  words  of  the  rule  of  Michaelmas 
Term,  39  Geo.  3  (a),  no  fine  can  pass  where  the  caption 
is  taken  in  this  manner. 

Application  refused  (&). 

(a)  1  B.  &  P.  362. 
(6)  See  this  case  also  reported  in  1  Moore  &  Scott,  54. 
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Booty,  Demandant;  Cameron,  Tenant;  North  &  Wife,      Friday 
John  Chalmers,  and  A.  M.  Chalmers,  Vouchees.  Nov.  niA. 

JL  ADD  Y,  Serjt,  moved  that  the  recovery  in  this  case  Where  several 
might  pass.    The  warrant  of  attorney  of  the  vouchee,  J^to^uly  at*" 
John  Chalmers,  was  taken  at  Jamaica,  before  two  com-  ba/»  and  one  by 

'  '  attorney,  the 

missioners,  under  a  dedimus  potestatem.    The  names  of  names  of  the 
North  and  Wife,  and  A.  M.  Chalmers,  did  not  appear  in  not  be  inserted 
the  warrant  of  attorney  or  dedimus,  but  that  of  John  {*  2w«^to?* 
Chalmers  alone,  the  three  first-named  vouchees  having  attorney. 
appeared  at  bar.     He  cited  Simmonds  and  three  others, 
vouchees  (a),  where  the  Court  held,  that,  if  one  of  several 
vouchees  appeared  personally  at  bar,  and   the  others  by 
attorney,  the  name  of  the  former  need  not  be  inserted 
in  the  dedimus  or  warrant  of  attorney. 

Tindal,  C.  J.— I  think  the  more  correct  course  would 
have  been,  to  have  inserted  the  names  of  all  the  vouchees 
in  the  dedimus  and  warrant  of  attorney;  but,  the  case  to 
which  reference  has  been  made  is  precisely  in  point. 

The  rest  of  the  Court  concurred. 

Fiat  (6). 

(a)  1 1  J.  B.  Moore,  485. 
(b)  See  this  case  also  reported  in  1  Moore  &  Scott,  57,  and  8  Bing.  18. 


Markham,  Plaintiff;  Bayley,  Deforciant  Saturday 

qi  Nov.  12M. 

J&CRIVEN,  Serjt,  moved  that  this  fine  might  pass.  The  where  one  of 
acknowled  gment  had  beentaken  in  the  West  Indies,  be-  <he  ~B«ni*»ion- 

°  '  ers  had  omitted 

fore  two  commissioners,  under  a  dedimus  potestatem.  The  t0  indorse  his 
prcecipe  and  concord  were  signed  by  both  the  commis-  dedimus,  the 
sioners,  who  made  the  usual  affidavit;  but  one  omitted  to  in-  ^1^^  ,Tiow, 

ed  the  fine  to 
pass. 


«4« 


1831. 

Markham 
Plaintiff; 
Batley, 

Deforciant 
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dorse  his  name  on  the  dedimus.  He  cited  Graham,  plain- 
tiff,   ,  deforciant  (a),  where  the  Court  held,  that,  in 

taking  the  caption  of  a  fine  abroad,  referring  to  the  sche- 
dule on  the  back  of  the  dedimus,  such  schedule  must  be 
signed  by  the  commissioners;  but,  in  this  case,  as  one  of 
the  commissioners  had  indorsed  his  name  on  the  dedimus, 
it  was  sufficient. 

Fiat  (ft). 

(a)  4  J.  B.  Moore,  295. 
(o)  See  this  case  also  reported  in  1  Moore  &  Scott,  62 ;  aud  8  Bing.  18 


Wednesday, 
Nov.  16th. 


Sarah  Bridges,  Widow,  v.  Jane  Smyth,  Spinster. 

Same  t\  Same. 

JLlNDAL,  C.  J. — This  was  an  application  by  Miss 
Smyth,  the  defendant  in  two  actions  brought  against  her 
by  the  plaintiff  in  this  Court,  calling  upon  the  attorney  of 
the  latter  to  shew  cause  why  the  defendant,  upon  acknow- 
ledging satisfaction  for  816/.  15*.  on  a  judgment  for  3,052/. 
in  the  Court  of  King's  Bench,  should  not  be  at  liberty  to 
enter  satisfaction  on  the  two  judgment  rolls  in  this  Court; 
and  why  the  plaintiff's  attorney,  who  had  administered  to 
her  effects,  should  not  pay  the  costs  of  this  application. 
After  looking  at  the  affidavits,  and  hearing  the  arguments 
in  support  of  and  against  the  rule,  I  am  of  opinion  that  it 
ought  to  be  made   absolute.     The   facts   appear  to  be 


The  plaintiff 
obtained  judg- 
ments against 
the  defendant 
in  two  actions 
in  this  Court, 
and  the  defen- 
dant obtained  a 
judgment 
against  the 
plaintiff  in  the 
Court  of  King's 
Bench:— Held, 
that  the  de- 
fendant, upon 
acknowledging 
satisfaction  for 
the  amount  of 
the  judgments 
in  this  Court, 
on  the  judg- 
ment she  had 

obtained  against  the  plaintiff  in  the  Court  of  King's  Bench,  might  enter  satisfaction  on  the 
judgment  rolls  in  the  two  actions  in  this  Court,  although  the  plaintiff  had  died,  and  more  than  two 
years  bad  elapsed  before  judgment  bad  been  entered  up  against  her  in  the  Court  of  King's  Bench, 
the  verdict  baring  been  obtained  in  her  lifetime,  subject  to  a  reference,  and  a  rule  nisi  to  reduce 
the  damages  awarded  by  the  arbitrator  being  pending  at  the  time  of  her  death : — Held,  also,  that 
the  judgment  for  the  plaintiff  in  this  Court  might  be  set  off  against  the  judgment  for  the  plaintiff 
in  the  Court  of  King's  Bench,  although  the  plaintiff's  attorney  had  administered  to  her  effects  as 
a  judgment  creditor,  and  sued  out  a  writ  of  elegit  against  the  defendant,  and  commenced  eject- 
ments to  enforce  it : — Held,  also,  that  the  attorney  had  no  lien  for  his  costs  upon  the  judgments  in 
this  Court;  and  he  having  refused  to  allow  them  to  be  set  off  against  the  judgment  in  the  King's 
Bench,  the  Court  ordered  him  to  pay  the  costs  of  the  application. 


MICHAELMAS  TERM,  2  WILL.  IT.  $13 

these:— In  Trinity  Term,  1889,  the  plaintiff,  Mrs,  Brid-  1831. 
ges,  obtained  judgment  against  the  defendant,  Miss  Smyth, 
in  two  actions  in  this  Court;  the  one  for  money  lent, 
amounting  to  422/.,  the  other  in  replevin,  in  which  the 
plaintiff  recovered  394/.  15*.,  both  sums  amounting  to 
816&  1A*.  The  plaintiff  died  in  April,  1830,  after  the 
two  judgments  had  been  entered  up  in  this  Court,  but 
two  terms  before  a  judgment  had  been  entered  up  against 
her  by  the  defendant  in  the  action  brought  by  the  latter 
in  the  Court  of  King's  Bench,  It  further  appears,  that 
the  plaintiff's  attorney  administered  to  her  effects,  claim- 
ing to  do  so  as  a  judgment  creditor,  to  the  amount  of 
500/.,  on  a  cognovit  given  to  him  by  the  plaintiff,  his 
client.  The  first  question  then  is,  whether,  under  these 
circumstances,  the  judgments  entered  up  in  this  Court  for 
the  plaintiff,  Mrs.  Bridges,  are  properly  the  subject  of 
set-off  against  the  judgment  obtained  by  the  defendant 
against  the  plaintiff  in  the  Court  of  King's  Bench.  Three 
objections  have  been  urged  against  the  set-off,  and  al- 
though it  has  not  been  insisted  that  a  judgment  obtained 
in  this  Court  in  a  suit  between  the  same  parties,  cannot  be 
set  off  against  a  judgment  obtained  by  one  of  such  parties 
in  the  Court  of  King's  Bench,  yet,  it  is  said  that  that  rule 
cannot  apply  to  this  case,  as  the  judgment  in  the  Court  of 
Kings  Bench,  if  not  altogether  void,  is  at  least  irregular, 
because  it  was  not  signed  within  two  terms  after  the  death 
of  the  plaintiff,  Mrs.  Bridges.  But,  it  appears  to  me 
that  the  statute  17  Car.  2,  c.  8,  does  not  apply,  as  the 
verdict  was  obtained  during  the  life  of  the  plaintiff,  and 
the  amount  of  the  damages  was  referred  to  an  arbitrator, 
who  also  made  his  award  in  her  lifetime*  But,  an  appli- 
cation was  made  by  her  to  the  Court  of  King's  Bench,  to 
reduce  the  amount  of  the  damages  awarded,  and  the  rule 
was  pending  during  the  time  necessary  for  deciding  other 
causes  which  had  priority;  and  before  cause  could  be 
shewn  the  plaintiff  died.     This  case,  therefore,  is  not  go- 
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1831.  verned  by  the  terms  of  the  statute  17  Car.  2,  but  rests  on 
the  rule  established  by  the  common  law,  that,  where  a  party 
is  entitled  to  judgment,  and  the  cause  is  not  decided,  but 
delayed  by  the  act  of  the  Court,  such  party  does  not  lose 
his  right,  nor  are  his  representatives  to  suffer  by  his  death 
in  the  mean  time;  for,  eventually,  judgment  is  entered 
nunc  pro  tunc,  as  if  he  were  still  alive:  and  here,  though 
the  judgment  was  entered  up  in  Trinity  Term,  1829,  yet, 
as  it  was  suffered  to  exist  by  the  adverse  party  on  the  rolls 
of  the  Court,  without  any  application  to  set  it  aside,  we 
can  only  treat  it  as  a  valid  and  existing  judgment;  and  if 
any  application  were  made,  it  should  have  been  to  the 
Court  of  King's  Bench,  who  had  power  to  amend  the  pro- 
ceedings, in  order  to  obviate  the  alleged  irregularity.  But, 
it  has  been  objected,  secondly,  that  the  plaintiff's  attor- 
ney, as  her  administrator,  has  advanced  a  step  further 
than  the  defendant,  and  got  the  advantage  in  his  own 
hands,  as  he  has  prosecuted  the  judgment  to  execution; 
and  therefore,  that  he  is  not  in  the  same  situation  as  the 
adverse  party,  and  ought  not  now  to  be  stopped.  But 
the  answer  is,  that  he  has  obtained  no  real  satisfaction ; 
on  the  contrary,  he  has  only  caused  a  writ  of  elegit  to  be 
sued  out,  and  commenced  actions  of  ejectment,  which  are 
still  pending  in  the  Court  of  King's  Bench;  and  the  en- 
deavouring to  obtain  satisfaction  is  no  answer  to  an  ap- 
plication of  this  description  unless  complete  satisfaction 
has  been  obtained ;  for,  in  Simpson  v.  Hanley  (a),  the 
defendant  was  allowed  to  enter  satisfaction  on  the  roll  up- 
on a  judgment  obtained  against  him  in  the  Court  of  King's 
Bench,  on  his  acknowledging  satisfaction  for  the  amount 
upon  a  judgment  obtained  by  him  in  this  Court  against 
the  plaintiff  for  a  larger  amount,  although  he  had  the 
plaintiff  in  custody  in  execution  on  that  judgment.  The 
third  objection  is,  that  this  is  not  a  case  between  two  par- 
ties representing  each  other  in  his  own  right,  as  the  plain. 

(a)  1  Mau.  &  Sel.  696. 
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tiff  on  one  side  and  the  defendant  on  the  other ;  for, 
the  plaintiff  in  one  of  the  suits  being  dead,  and  adminis- 
tration being  taken  out  to  her  estate  and  effects,  the  rights 
of  creditors  intervene,  and  the  disposition  of  assets  is 
thereby  altered.  But,  the  objection  turns  on  a  fallacy; 
for,  what  are  the  assets  as  between  the  plaintiff  and  de- 
fendant? If  this  were  the  case  of  a  simple  contract  debt 
instead  of  a  judgment,  and  the  plaintiff  owed  the  defen- 
dant 50/.,  and  the  latter  was  indebted  to  the  former  in  40/., 
the  amount  of  the  assets  would  be  10/.,  that  being  the  ba- 
lance of  account  between  them.  So,  if  the  sums  were  se- 
cured by  bond,  there  would  be  no  difficulty  whatever ;  and 
the  mere  circumstance  that  the  debts  are  secured  by  judg- 
ment, makes  no  difference,  for  the  actual  balance  forms 
the  assets;  and  in  the  case  of  Barker  v.  Braham,  which 
was  decided  in  1773,  a  judgment  in  the  Court  of  King's 
Bench  was  directed  to  be  set  off  against  a  judgment  in  this 
Court;  and  the  balance  due  to  the  plaintiff  to  be  paid  by 
the  defendant,  that  being  all  that  the  creditors  could  claim. 
On  the  equitable  principle,  therefore,  as  well  as  on  the 
rule  of  law  that  has  so  long  and  universally  obtained,  I 
am  of  opinion,  that  the  set-off  of  the  judgments  in  this 
Court,  against  that  of  the  Court  of  King's  Bench,  ought 
to  be  allowed.  It  has  been  said,  that  the  plaintiff's  attor- 
ney had  a  lien  for  his  costs  upon  the  judgments  in  this 
Court,  and  that  he  would  be  deprived  of  such  costs  if  the 
set-off  were  permitted;  but  it  is  well  known  that  in  this 
Court  the  attorney's  lien  is  not  regarded,  as  it  has  been 
held  to  be  subject  to  the  equitable  claims  that  exist  be- 
tween the  parties  in  the  cause;  and  although  the  practice 
in  the  King's  Bench  differs  in  this  respect,  as  that  Court 
Will  not  allow  the  debt  and  costs  in  one  action  to  be  set 
off  against  those  in  another,  until  the  attorney's  bill  of 
costs  is  discharged,  yet  we  must  adhere  to  our  own  rules. 
Without,  therefore,  going  into  the  merits  of  this  case,  or 
considering  the  conduct  of  the  plaintiff's  attorney;  yet,  as 
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be  was  an  officer  of  the  Court,  and  bound  to  know  the 
practicef  and  was  applied  to  by  the  plaintiff  to  allow  the 
set-off,  but  refused  to  do  so,  I  think  he  ought  to  pay  the 
costs  of  this  application;  and  the  Prothonotary,  on  look- 
ing at  the  affidavits,  which  are  extremely  long,  will  make 
such  deductions  as  the  justice  of  the  case  may  require. 


The  rest  of  the  Court  concurred. 


(a\  This  case  is  also  reported 
in  1  Moore  &  Scott,  93;  and  8 
Bing.  29.  See  al*o  Peacock  r. 
Jeffrey,  1  Taunt.  426 ;  Barker  v. 


Rule  absolute  (a). 


Braham,  2  Sir  W.  Blac.  869;  S.  C. 
3  Wis.  396;  Lomas  v.  Mellor,  5 
J.  B.  Moore,  95;  and  1  Reg.  Gen. 
H.  T.  2  Will.  4, 8. 93,  ante,  p.  196. 


Wednesday, 
Nov.  16th. 


Where  the  She- 
riff and  Coro- 
ners are  mem- 
bers of  a  corpo- 
rate body,  who 
sue  in  that  cha- 
racter, the  Court 
will  direct  the 
Prothonotary  to 
name  aud  ap- 
point elisors,  to 
whom  the  pro- 
cess may  be  di- 
rected ;  and  the 
rule  is  absolute 
in  the  first  in- 
stance. 


The  Mayor,  Sheriffs,  Citizens,  and  Commonalty  of  the 
City  of  Norwich  t\  Gill  and  two  Others. 

JLADDY,  Serjt.,  applied  for  a  rule  nisi  to  refer  it  to  the 
Prothonotary  to  elect  and  approve  of  two  persons  as  eli- 
sors, to  whom  process  might  be  directed  between  the  above 
parties.  The  Sheriffs  of  Norwich  were  members  of  the 
corporation;  the  Coroners  formed  part  of  the  commonalty; 
and  the  Mayor  and  Corporation  were  about  to  sue  out 
mesne  process  against  the  defendants. 

The  Court  acceded  to  the  application,  and  ordered  the 
rule  to  be  made  absolute  int  he  first  instance. 


(a)  The  writ  was  issued  in  the 
usual  way,  but  directed  to  "  A. 
B.  and  C.  D.t  elisors  duly  elect- 
ed," instead  of  to  the  Sheriffs,  and 
the  words  "  in  your  bailiwick/' 
altered  to  w  in  our  city  of  Nor- 


Rule  absolute  (a). 

wick,  and  county  of  the  same  city.* 
See  this  case  also  reported  in  1 
M.  &  Scott,  91,  and  8  Bing.  27.  See 
also  The  Mayor  and  Burgesses  of 
the  Town  and  Borough  of  Kings- 
ton-upon-Hull  v*Bubb%  <mte,p.  15  L 


MICHAELMAS  TERM,  2  WILL.  IV.  247 

1831. 

Cooke,  Assignee  of  Cliff,  a  Bankrupt  v.  Johnson.  Nw!wtL 

JlN  this  case  a  rule  was  obtained  to  set  aside  the  notice  of  Notice  of  decim- 
declaration  and  all  subsequent  proceedings  for  irregula-  ^n  Sx^l 
rity,  with  costs,  the  notice  of  declaration  being  in  case,  jjJ^X^J1}6* ** 
while  the  declaration,  which  was  filed  conditionally,  was  guUr. 
in  debt.    The  declaration  was  taken  off  the  file  by  the  de- 
fendant's attorney,  and  an  appearance  entered,  and  no  ob- 
jection made  to  the  irregularity,  until  four  days  afterwards, 
when  the  plaintiff  demanded  a  plea. 

Cross,  Serj  t. ,  shewed  cause,  and  cited  Cort  v.  Jacques  (a). 

Wilde,  Serjt.,  supported  the  rule,  and  cited  Gravis  v. 
Wise  (A),  and  Ttdtfs  Prac.  (c). 

Per  Curiam. — The  cause  of  action  must  in  all  cases  be 
expressed  in  the  notice  of  declaration*  This  is  the  more 
necessary  where  the  declaration  is  filed  conditionally.  In 
Cort  v.  Jacques  the  objection  was,  that  there  was  not  suf- 
ficient precision  in  the  notice.  Here,  the  nature  of  the  ac- 
tion is  altogether  misdescribed.  The  delay  of  four  days 
was  not  so  great  as  to  destroy  the  defendant's  right  to  take 
advantage  of  the  irregularity. 

Rule  absolute  (d). 

(a)  8T.  R.  77-  proceedings  for  irregularity.  An- 

(b)  2  Wils.  84.  onymoui,  2  Chit.  Rep.  238 ;   Heth- 

(c)  Vol.  1,  p.  457,  ed.  9.  erington  v.  Hobson,  6  Taunt.  331. 

(d)  This  case  is  also  reported  in  See  also  Gilbert  v.  Kirkland,  ante, 
1 M.  &  Scott,  1 1 5.  The  omission  of  p.  153,  and  post ;  and  1  Reg.  Gen. 
a  date  to  the  notice  of  declaration  H.  T.  2  W.4,  b.  33,  ante,  p.  187. 
is  no  ground  for  setting  aside  the 
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Tuesday, 
Nov.  22nd 

Where  a  de- 
fendant on  three 
occasions  voted 
ia  the  character 
of  a  Scotch  peer : 
— Held,  that,  af- 
ter arrest,  and 
giving  a  bail 
bond,  he  was 
entitled  to  have 
the  bail  bond 
delivered  up  to 
be  cancelled. 


Sir  Henry  Digby  v.  The  Earl  of  Stirling. 

A  HE  defendant  in  this  case  had  been  arrested  on  a  ca- 
pias ad  respondendum.  A  rule  was  obtained  for  deliver- 
ing up  the  bail  bond  to  be  cancelled,  on  the  ground  that 
the  defendant,  at  the  time  of  his  arrest,  was  a  peer  of 
Scotland,  and  therefore  entitled  to  the  privilege  of  freedom 
from  arrest.  The  defendant  had,  on  three  several  occa- 
sions, voted  at  the  elections  of  Scottish  representative 
peers. 


Wilde,  Serjt.,  shewed  cause  against  the  rule,  and  Span- 
kie,  Serjt.,  supported  it. 

Tindal,  C.  J. — Without  presuming  to  offer  any  opin- 
ion as  to  the  validity  of  the  title  claimed  by  the  defendant, 
it  is  sufficient  to  say,  that  we  think  him  entitled  to  have  the 
bail  bond  delivered  up  to  be  cancelled,  as  he  has  shewn 
that  he  has  performed  the  only  acts  which,  since  the  Union, 
he  could  perform  as  a  peer  of  Scotland. 


The  rest  of  the  Court  concurred. 


Rule  absolute  (a). 


(a)  This  case  is  also  reported  in  1  Moore  &  Scott,  116,  and  8  Bing.  55. 


Nov.  22nd.  Wilson  and  Another  v.  Hamer* 

The  defendant     JL  HE  defendant  was  arrested  at  the  suit  of  the  plaintiff, 
rested,  obtained   for  a  debt  of  2000/. ;  he  was  then  discharged,  on  giving  the 

his  discharge  by 
giving  the  plain- 
tiff security  for  the  debt.     The  security  proving  very  inadequate,  the  plaintiff,  without  restoring  the 
security,  arrested  the  defendant  for  the  same  cause.     The  bail  bond  was  ordered  to  be  delivered  up 
to  be  cancelled,  with  costs,  no  fraud  being  imputed  to  the  defendant. 
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plaintiff  security  for  the  debt  and  costs.  The  security,  1831. 
which  was  an  assignment  of  a  mortgage,  was  afterwards 
found  to  be  worth  only  400/.  On  reference  to  the  Pro- 
thonotary,  it  was  shewn  to  his  satisfaction,  that  the  de- 
fendant had  been  guilty  of  no  fraud.  Part  of  the  debt,  to 
the  amount  of  1000/.,  had  been  since  paid  off.  The  de- 
fendant was  afterwards  arrested  a  second  time  for  the  ba- 
lance, the  plaintiff  still  retaining  the  security.  The  de- 
fendant gave  a  bail  bond.  A  rule  for  the  delivery  up  of 
the  bail  bond  was  obtained;  and — 

Spankie,  Serjt,  shewed  cause.     He  cited  Archer  v 
Champneys{a),  and  Puckford  v.  Maxwell  (b). 

Wilde,  Serjt.,  supported  the  rule. 

Per  Curiam. — We  think  this  rule  should  be  made  abso- 
lute. Where  a  party  is  twice  arrested  for  the  same  cause 
of  action,  it  is  incumbent  upon  the  plaintiff  to  shew  a  suf- 
ficient ground  for  the  second  arrest.  It  appears,  that,  up- 
on the  first  arrest,  an  arrangement  was  entered  into,  and 
security  given  by  the  defendant  to  the  plaintiffs.  How  far 
that  security  was  available  appears  to  have  been  a  matter 
of  doubt  at  the  time.  The  plaintiffs,  however,  took  the 
security,  and  still  retain  it.  We  therefore  think,  that  the 
second  arrest  was  not  warranted  by  justice  or  good  faith. 
Where  the  discharge  from  the  first  arrest  has  been  pro- 
cured by  fraud,  no  doubt,  on  the  authority  of  Puckford  v. 
Maxwell,  the  defendant  might  be  again  arrested.  But 
this  was  not  the  case  here;  for  the  plaintiffs  still  adhere  to 
the  security,  and  seek  to  make  it  available. 

Rule  absolute,  with  costs  (c). 

(a)  3  J.  B.  Moore,  60?.  1  Moore  &  Scott,  1 20,  and  8  Bing. 

(6)  6T.R.52.  See  Anonymous,  64.  See  1  Reg.  Gen.  H.  T.  2  W. 

1  Chit.  Rep.  276.  4,  s.  7,  ante,  p.  184. 
(c)  This  case  is  al*o  reported  in 

VOL,  I.  S 
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JVcw.  23rd.       Hewitt  v.  Pigott,  Esquire.    Same  v.  Lord  Egmont. 
The  plaintiff       jf  INDAL,  C.  J.— In  this  case,  the  plaintiff  recovered  a 

sued  oat  a/i.fa.  . 

against  Lord  judgment  against  Lord  Egmont,  for  a  debt  of  2497/.  8*. 

StTe! hiring  &*•     Having  sued  out  a  writ  of  fi.  fa.  upon  that  judg- 

P-revid!!iiV8"  ment>  aga'nst  Ae  effects  of  Lord  Egmont,  and  delivered  it 

effects  to  trus-  to  the  Sheriff  of  Somersetshire  to  be  executed,  the  latter 

nefitofhiscre-'  found  that  the  whole  of  Lord  Egmonfs  property  had, 

riff  [under  an**"  P"or  *°  ^e  plaintiff's  judgment,  been  assigned  to  trustees 

indemnity  from  for  the  benefit  of  his  Lordship's  creditors.    The  Sheriff, 

turned  nulla  having  been  indemnified  by  the  trustees,  returned  nulla 

plaintiff  sued  bona.    The  plaintiff  then  brought  an  action  against  the 

the  sheriff  for  Sheriff  for  a  false  return;  in  which  action  the  Sheriff 

a  raise  return. 

The  Sheriff  ob-  eventually  succeeded,  and  so  became  entitled  to  have  exe- 
The  Court  re-°    cution  for  the  costs.     The  question  is,  whether  these  costs 

thT^ntiff'T     are  t0  **  met  bv  a  set-°ff  of  the  debt  and  C08ts  due  to  the 
judgment  to  be   plaintiff,  upon  his  judgment  against  Lord  Egmont.    Are 

set  off  against        •        *•       »  1  i  •  i  i  •       i 

the  cost*  of  the    the  funds  to  be  ultimately  resorted  to  m  the  two  actions 
*he  Sheriff"8'     substantially  the  same?   If  they  are  so,  the  plaintiff  would 

undoubtedly  not  be  liable  to  be  called  on  to  pay  the  costs. 
But,  it  is  clear  upon  the  facts,  that  the  two  funds  are 
wholly  distinct.  In  the  one  action,  the  Sheriff  represents 
the  trustees;  the  other  action  is  inimical  to  their  interests, 
as  the  plaintiff  thereby  seeks  to  obtain  a  priority,  to  the 
detriment  of  the  general  body  of  creditors.  The  actions 
cannot,  therefore,  be  said  to  be  between  the  same  parties. 

The  rest  of  the  Judges  concurred. 

Rule  discharged  (a), 
(a)  This  case  is  also  reported  in  1  Moore  &  Scott,  122,  and  8  Bing.  61. 
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Friday, 
ELWOOD  V.  PeARCE.  Nov.  25th. 

IN  this  case,  the  bill  of  the  plaintiff's  attorney  amounted  where  an  at- 

« «.  - .    .  a      *  m      r^.i       ^       »  i       .  ,        t  torney's  bill  had 

to  184L  I4fs.  8d.    The  Prothonotary,  having  struck  out  been  reduced 
items  to  the  amount  of  24/.  14*.  8tf.,  refused  to  allow  the  Z'^ri^he 
attorney  the  costs  of  the  taxation.     A  rule  nisi  was  ob-  Cou*  refused 

*  #  to  allow  him  the 

tained  on  behalf  of  the  attorney,  to  direct  the  Prothono-  costs  of  taxa- 
tary  to  allow  such  costs. 

Andrews,  Serjt.,  shewed  cause,  and  cited  Whitfield  v. 
James  (a). 

Wilde,  Serjt,  supported  the  rule,  and  cited  Higgins  v. 
Woolcott{b),  and  Barker  v.  The  Bishop  of  London  (c). 

Tindal,  C.  J.— The  stat.  (2  Geo.  2,  c.  28,  s.  23)  directs, 
that  if,  upon  taxation,  more  than  one  sixth  part  of  an  at- 
torney's bill  be  deducted,  the  attorney  shall  pay  the  costs 
of  taxation;  but  that,  if  less  than  one  sixth  be  deducted, 
the  Court  may,  in  their  discretion,  charge  the  client.  No 
general  rule  has  been  laid  down  upon  the  subject;  but,  I 
think  this  is  a  case  in  which  the  Court  may  exercise  a  dis- 
cretion. The  amount  deducted  being  so  nearly  a  sixth, 
we  ought  not  to  be  called  upon  by  an  officer  of  the  Court 
to  allow  his  costs  of  taxation.  If  about  51.  more  had  been 
taken  off  by  the  Prothonotary,  the  attorney  would  have 
had  to  pay  the  costs. 

The  rest  of  the  Court  concurred. 

Rule  discharged  (d). 

(a)  8  J.  B.  Moore,  40 ;  S.  C.  1  589. 

Bing.207.  (<0  Barnes,  147* 

(6)  5  B.  &  G.  760;  S.  C.  nom.  (d)  This  case  is  also  reported  111 

Dickens  v.  Wookott,  B  D.  &  R.  1  M.  &  Scott,  159,  and  8  Bing.  83. 
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1832. 

Thursday  $ 
Jan.  12  tL 

In  certain  cases, 
the  Court  will 
grant  a  rule  ab- 
solute, unless 
cause  be  shewn 
on  the  morrow 
for  the  examin- 
ation of  witness- 
es by  the  Pro- 
tbonotary,  un- 
der the  1  mil 
4,  c.  22,  8. 4. 


Pirie  v.  Iron. 

ibPANKIE,  Serjt,  moved,  on  the  part  of  the  plaintiff, 
that  the  examinations  of  certain  witnesses  in  this  cause 
might  be  taken  vivd  voce  before  the  Prothonotary,  under 
the  provisions  of  the  1  Will.  4,  c.  22,  s.  4.  The  action  was 
brought  against  the  defendant,  who  was  a  pilot,  for  run- 
ning down  a  vessel  belonging  to  the  plaintiff;  and  the  mas* 
ter  and  mate  of  the  plaintiff's  vessel,  the  witnesses  propos- 
ed to  be  examined,  were  going  to  sail  for  India  on  Satur- 
day the  14th  of  January* 

Per  Curiam. — Take  the  rule  absolute,  unless  cause  be 
shewn  to-morrow  (a). 

(a)  This  case  is  also  reported  in  1  Moore  &  Scott,  223,  and  8  Bing. 
143.    See2Dowl.  Stat.  4. 


Friday, 
Jan.  13M. 

The  Court  will 
not  enter  into 
the  question  of 
the  defendant's 
liability  to  pay 
costs,  under  the 
Bath  Court  of 
Requests  act, 
before  verdict 


Meredith  v.  Drew. 

Jt>Y  the  Bath  Court  of  Requests  act,  45  Geo.  3,  c.  lxvii. 
s.  22,  it  is  provided,  that  if  any  action  for  any  debt  (to  the 
amount  of  10/.)  recoverable  in  the  said  Court,  shall  be 
commenced  in  any  other  Court,  the  plaintiff  shall  not,  by 
reason  of  a  verdict  for  him,  or  otherwise,  be  entitled  to  any 
costs. 
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Meretoether,  Serjt.,  on  the  part  of  the  defendant,  moved 
for  a  rule  to  call  upon  the  plaintiff  to  shew  cause  why  the 
proceedings  in  this  cause  should  not  be  stayed,  upon  pay- 
ment of  the  debt,  without  costs,  upon  an  affidavit,  stating 
that  the  action  was  brought  to  recover  a  debt  of  7/.,  and 
that  the  defendant  was  liable  to  be  sued  in  the  Bath  Court 
of  Requests;  and  therefore  the  plaintiff  could  recover  no 
costs.  The  cause  had  not  yet  been  tried.  He  cited  Dem* 
tier  v.  Day  (a),  Baildon  v.  Potter  (b),  and  Axon  v.  Dalit- 
more(c). 


1832. 


Meredith 
v. 

D&LW. 


Per  Curiam. — We  think  the  defendant  in  this  case  is 
not  in  the  same  stage  of  proceeding  as  is  contemplated  by 
the  statute,  or  as  the  parties  were,  in  the  cases  cited.  The 
.statute  only  applies  to  a  case  where  there  has  been  a  ver- 
dict ;  here,  the  case  has  not  proceeded  so  far,  and  there- 
fore the  motion  is  premature.  As  the  defendant  applies  to 
the  Court  for  a  favour  which  he  is  not  entitled  to  receive, 
he  ought  to  pay  the  costs  of  the  application. 

Rule  refused  (tf). 


(a)  8  East,  239. 

(6)  3  B.  &  Aid.  210;   S.  C.  1 
Chit.  Rep.  635. 
:    (c)  3D.&R.51. 

(d)  This  case  is  also  reported  in 


lM.&Scott,225,and8Bing.l41. 
See  Baildon  v.  Pitter,  3  B.  &  Aid. 
210;  and  Graham  v.  Browne,  2  C. 
&J.  327;  znd  post. 


M ACARTHY  t?.  SMITH. 


Saturday, 
Jan. 14th. 


J.N  an  action  of  assumpsit,  the  declaration  consisted  of  The  rule  of  T. 

T    1  Will.  4    re- 

counts  for  goods  sold  and  delivered,  and  the  common  mo-  quiring  the  par- 
ney  counts.    The  bill  of  particulars,  which  was  annexed  demwd^ 
to  the  record  pursuant  to  6  Reg.  Gen.  T.  T.  1  Will.  anncxcd  to  the 

°  record,  dispe 

4(a),  only  mentioned  goods  sold  and  delivered.     At  the  *»  with  the 

proof  of  its 
livery. 

(a)  Ante,  p.  103. 


ma- 


de 
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V. 

Smith. 


trial,  the  defence  was,  that  the  goods  were  delivered  upon 
condition  of  sale  or  return;  but  it  appeared  that  part  of 
the  goods,  to  the  amount  of  31. 18s.,  had  been  sold  by  the 
defendant.  An  objection  was  taken,  on  the  part  of  the 
defendant!  that,  the  bill  of  particulars  not  mentioning  a  de- 
mand for  money  had  and  received,  the  plaintiff  could  not 
be  entitled  to  a  verdict  on  the  money  counts.  On  the  part 
of  the  plaintiff  it  was  contended,  that,  the  bill  of  particu- 
lars not  being  proved,  it  could  not  furnish  an  objection  to 
the  plaintiff's  claim.  The  Lord  Chief  Justice,  before 
whom  the  cause  was  tried,  held  that  the  annexation  of  the 
particulars  to  the  record,  in  pursuance  of  the  rule,  dis- 
pensed with  the  necessity  of  proving  it,  and  accordingly 
nonsuited  the  plaintiff. 

On  an  application  to  set  aside  this  nonsuit,  the  ruling 
of  the  Chief  Justice  was  confirmed  (a). 


(a)  This  case  is  also  reported  in  1  Moore  &  Scott,  227,  and  8  Bing.  145. 


Tuesday, 
Jan.  17  th. 

A  motion  to 
bring  up  a  pri- 
soner, under 
the  compulsory 
clauses  of  the 
LordV  act,  can- 
not be  granted 
so  late  as  the 
seventh  day 
"  of  the  term, 


Acraman  and  Another  v.  Harrison. 

MERE  WETHER,  Serjt.,  moved  that  the  defendant,  a 
prisoner  in  the  Fleet  prison,  might  be  brought  up  under 
the  compulsory  clause  of  the  Lords'  act,  32  Geo.  2,  c.  28, 

s.  16. 

Per  Curiam. — The  statute  enacts,  that  a  prisoner  refus- 
ing to  deliver  up  his  estate  and  effects  to  satisfy  his  credi- 
tors, the  creditors  may,  on  giving  him  twenty  days'  notice  of 
such  intention,  compel  such  prisoner  to  be  brought  up, 
and  to  deliver  into  Court  a  schedule  of  his  estate  and  ef- 
fects, and  the  incumbrances  affecting  the  same,  upon  oath, 
"  within  the  first  seven  days  of  the  term  which  shall  next 
ensue  at  the  expiration  of  the  said  twenty  days."    This 
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being  the  seventh  day  of  the  term,  and  it  being  impossible 
to  bring  up  the  prisoner  before  the  rising  of  the  Court,  the 
application  must  be  refused.  The  case  of  Langdon  v. 
Rostiter  (a)  is  in  point.  There  the  Court  held,  that  if  a 
prisoner  be  brought  up  by  a  rule  of  Court  under  the  com- 
pulsory clauses  of  the  Lords'  act,  on  a  day  after  the  first 
seven  days  of  the  term  next  ensuing  the  expiration  of  the 
twenty  days'  notice  required  by  that  act,  he  cannot  be 
called  upon  to  give  in  an  account  of  his  estate  upon  oath. 


1832. 


ACRAMAN 
V. 

Harrison. 


Rule  refused  (b). 

(a)  M'Clel.  6;   S.  C.  13  Price,      1  Moore  &  Scott,  240;    and  8 
186.  Bing.  154. 

(6)  This  case  is  also  reported  in 


Anonymous. 

JlADDY,  Serjt,  moved,  that  a  fine  levied  in  Trinity 
Term  last  might  be  amended,  by  adding  a  parish  not 
named  in  the  deed  to  lead  the  uses.  The  lands  were  de- 
scribed as  being  in  the  parish  of  Bexley,  in  the  county  of 
Kent;  but  there  was  one  piece  of  meadow  or  pasture  de- 
scribed by  its  abuttals  and  occupation,  which  it  had  since 
been  discovered  was  in  the  adjoining  parish  of  Eltham, 
He  cited  the  case  of  Lambe  v.  Reaston  (a),  where  a  fine 
was  amended  by  inserting  a  parish  not  named  in  the  deed 
to  lead  the  uses,  it  being  certain,  by  the  deed  specifying 
the  quantities  and  occupiers,  that  the  land  was  intended 
topass. 

Per  Curiam. — As  the  land  is  specifically  described  in 
the  deed,  and  the  quantity  therein  mentioned  cannot  be 


Tuesday, 
Jan. 17th. 

The  Court  al- 
lowed a  fine  to 
be  amended,  by 
inserting  land 
in  a  parish  not 
named  in  the 
deed,  it  appear- 
ing from  the  de- 
scription of  the 
property  in  the 
deed,  that  it  waa 
the  intention  of 
the  parties  to 
pass  such  land, 
and  it  being  ne- 
cessary to  make 
up  the  quanti- 
ties stated  there- 
in. 


(a)  5  Taunt.  207. 
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made  up  without  that  situate  in  the  parish  which  it  is 
proposed  to  add,  we  think  the  amendment  should  be  al- 
lowed. 

Fiat(a). 

(a)  This  case  is  also  reported  in  1  Moore  &  Scott,  293. 


Saturday, 
Jan.  21st, 

Where  a  new 
trial  is  directed 
in  an  action  on 
a  policy  of  in- 
surance, the 
Court  will  not 
change  the  ve- 
nue from  Dor- 
setshire to  Lon- 
don, on  the 
ground  that  the 
plaintiff  and  de- 
fendant resided 
in  London,  and 
nil  the  witnesses 
on  the  first  trial 
were  taken 
down  from  Lon- 
don, 


Palmer  v.  Marshall. 

A  HIS  was  an  action  on  a  policy  of  insurance  upon  the 
yacht  Ruby,  at  and  from  Bristol  to  London,  which  was 
lost  upon  the  voyage.  A  verdict  was  found  for  the  plain- 
tiff, and  afterwards  a  new  trial  granted.  A  rule  was  subse- 
quently obtained  for  changing  the  venue  from  Dorsetshire 
to  London,  on  the  ground,  that  both  parties  resided  in 
London,  and  that  all  the  witnesses  upon  the  first  trial  were 
taken  down  from  London.  Cause  was  shewn  against  this 
rule. 

Per  Curiam. — No  sufficient  reason  has  been  adduced  to 
warrant  the  Court  in  granting  this  application.  The 
plaintiff  might  lay  the  venue  where  he  pleased.  The  mo- 
tion  to  change  it  should  not  have  been  made  in  so  late  a 
stage  of  the  cause.  If  the  venue  were  now  to  be  changed 
to  London,  the  plaintiff  would  lose  the  opportunity  of  try* 
ing  his  cause  at  the  next  assizes. 

Rule  discharged  (a). 


(<?)  This  case  is  also  reported  in  1  Moore  &  Scott,  252;  and  8  fiing.  155. 
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Selby  v.  Hills.  ^on^i 

Jan.  23rd. 

J.  HE  defendant  in  this  case  caused  a  commission  of  bank-  A  petitioning 

#  creditor  attend- 

rupt  to  be  issued  against  a  person  named  Prigott,  and  af-  fog  the  commis- 
terwards  attended  at  BasinghaU  Street,  for  the  purpose  of  Purpo*e  of 
proposing  himself  as  an  assignee,  and  of  watching  the  pro-  watchiu«  *• 
ceedings  under  the  commission.     When  the  business  of  commission,  and 
the  day  was  concluded,  he  set  off  upon  his  return  to  Bex-  himself  wan 
ley  in  Kent,  where  he  resided.    As  soon  as  he  had  crossed  JJSS^roni  a£" 
London-bridge,  he  was  arrested  at  the  suit  of  the  plaintiff.  ™*  €undo»  m°m 

,  rondo,  et  reds- 

He  gave  bail,  and  afterwards  rendered  in  discharge  of  undo:  audit 

them.     A  rule  nisi  was  granted  for  discharging  him  out  of  who'aeekJfte*7 

CUStody.  oust  him  of  hi« 

J  privilege,  to 

shew  an  unrea- 
__  sonable  delay 

Jones,  Serjt,  shewed  cause,  and  produced  an  affidavit,  0ran  improper 
alleging9  that  the  arrest  had  been  made  two  hours  after  h^cou^  home. 
the  defendant  had  left  the  Court  in  BasinghaU  Street,  and 
that  he  had  in  the  mean  time  made  several  calls,  both  in 
the  city,  and  at  Westminster.    He  cited  Kinder  v.  WiU 
Hams  (a);  and  Ex  parte  List  (b). 

Goulburn,  Serjt,  supported  the  rule. — He  cited  WiU 
UngJiam  v.  Matthews  (c);  IAghtfoot  v.  Cameron  (d);  and 
Spence  v.  Stuart  (e). 

Tin dal,  C.  J. — This  rule  must  be  made  absolute.  I 
think  the  petitioning  creditor  attending  the  commissioners! 
at  the  opening  of  a  commission  of  bankrupt,  falls  within 
the  cases  which  have  decided,  that  parties  are  exempted 
from  arrest  whilst  going  to  or  returning  from  Courts  of 
justice.  The  petitioning  creditor  has  as  much  interest  in 
attending  before  the  commissioners  of  bankrupt,  as  an 
opposing  creditor  has  in  giving  his  attendance  at  the  In- 

(a)  4  T.  R.  377.  (d)  2  Sir  W.  Blac.  1113. 

(b)  Madd.  49;  2  Rose,  24.  (e)  3  East,  89. 
<t)  2  Marsh.  58. 
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1832.^  solvent  Debtors'  Court  The  case  of  Willinghamv.  Mat- 
thews  is  in  point.  It  was  there  held,  that  a  person  attend- 
ing  the  Insolvent  Debtors'  Court,  for  the  purpose  of  op- 
posing the  discharge  of  a  debtor,  is  privileged  from  arrest, 
in  the  same  manner  as  when  in  attendance  upon  any  other 
Court  I  also  think,  that  the  application  to  discharge  the 
defendant  was  properly  made  to  this  Court,  inasmuch  as 
the  process  issued  out  of  this  Court;  and  we  are  bound  to 
see  that  it  is  not  improperly  put  in  force  (a). 

The  only  question  to  be  considered  is,  whether  the 
defendant  was  honestly  using  his  privilege,  or  whether 
he  only  sets  it  up  as  a  pretence  to  defeat  a  creditor? 
The  rule  is  not  to  be  scanned  with  too  strict  an  eye; 
every  reasonable  intendment  is  to  be  made  in  favour  of 
a  party  claiming  exemption  under  it.  The  affidavit  on 
the  part  of  the  plaintiff  is  not  so  precise  and  satisfactory  as 
to  convince  me,  that  the  defendant  was  abusing  the  privi- 
lege. He  was  arrested  while  on  his  progress  towards 
home,  in  a  line  from  the  Court  of  Commissioners  to  Bex- 
ley,  where  he  resided.  The  onus,  therefore,  lay  on  the 
plaintiff  to  shew,  that  the  defendant  was  unduly  availing 
himself  of  the  privilege,  and  out  of  his  proper  course. 
The  affidavit  states,  that  the  arrest  was  made  two  hours 
after  the  defendant  left  the  Court,  and  that  he  had  called 
in  the  mean  time  at  several  places  out  of  his  way;  but  the 
deponent  does  not  state  this  of  his  own  knowledge,  he  only 
states  that  he  had  heard  it.  The  two  hours  might  have 
been  devoted  to  refreshment;  and  there  is  nothing  incon- 
sistent with  what  is  sworn  in  supposing  that  the  calls  al- 
leged to  have  been  made  by  the  defendant  were  made  on 
his  way  to  the  Court. 

The  rest  of  the  Judges  concurred. 

Rule  absolute,  withoutcoats  (6). 

(a)  See  Walker  v.  Webb,  3  Anst.  (b)  This  case  is  also  reported  in 
941;  Rickcttsv.  Gurney,  1  Chit.  1  Moore  &  Scott,  253;  and  8 
Rep.  682;  S.  C.  7  Price,  699.  Bing.  166.  See  4mm.  ante,  p.  167- 


HILARY  TERM,  2  WILL.  IV. 


230 


1832. 


Sutton  v.  Clarke.  Tuesday, 

Jan.  24M. 

iN  this  case  the  defendant  was  arrested  for  101/.    He  A  judgment  of 
afterwards  took  out  a  summons  for  particulars  of  the  plain-  by  the  defen- 
ders demand.    They  were  delivered,  but  were  too  general.  Sl£*tf^ 
A  summons  for  better  particulars  was  obtained,  and  a  per-  ticuiars  pureu- 

.  ,  ant  to  a  Judge's 

emptory  order  made,  requiring  the  plaintiff  to  deliver  fur-  order  is  in-egu- 
ther  and  better  particulars  within  one  week.    This  order 
not  having  been  complied  with,  the  defendant's  attorney 
signed  judgment  of  non  pros. 


Tindal,  C.  J. — I  think  the  judgment  signed  in  this  case 
must  be  set  aside,  for  it  has  been  signed  prematurely. 
The  neglect  of  the  plaintiff  to  comply  with  the  order 
would  only  operate  as  a  stay  of  proceeding. 

The  rest  of  the  Court  concurred. 


Rule  absolute,  with  costs  (a). 


(a)  See  this  case  reported  in  1 
M.  &  Scott.  271.  See  Bur  gens  v. 
Swaine,  7  B.  &  C.  485.  The  de- 
cision in  that  case  was,  that  a 
defendant  cannot  sign  judgment 
of  nonpros,  for  not  declaring  after 
an  order  for  particulars  of  the 
plaintiff's  demand,  with  a  stay  of 
proceedings  till  they  are  deliver- 
ed, unless  the  order  requires  that 
they  shall  be  delivered  within  a 


certain  time.  In  Somers  v.  King, 
7  Dow.  &  Ryl.  125,  a  plaintiff 
omitted  to  deliver  a  particular  of 
his  demand  in  obedience  to  a 
Judge's  order,  the  Court  refused  to 
allow  the  defendant  to  sign  judg- 
ment of  non  pros.  See  6  Reg. 
Gen.  T.  T.  I  Will.  4,  ante,  p.  103, 
and  1  Reg.  Gen.  H.  T.  2  WilL  4, 
88. 47  and  48,  p.  189. 


Tuesday, 
Jan.  24th. 


Anonymous. 

JtfO MP  AS,  Serjt,  opposed  the  justification  of  bail,  in  a  RUie2ofT.T. 
country  cause,  on  the  ground  that  the  notice  did  not,  in  noti^of  bS,t0 


applies  to  both 
town  and  country  bail. 
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1832.        conformity  with  2  Reg.  Gen.  T.  T\  1  Will.  4  (a),  state  the 

Anonymous.    residence  of  the  proposed  bail  during  the  previous  six 
months. 

Andrews,  Serjt.,  in  support  of  the  bail,  contended  that 
the  rule  did  not  apply  to  country  bail. 

Per  Curiam.— The  first  rule  of  T.  T.  1  Will.  4,  express- 
ly mentions  both  town  and  country  causes.  The  second 
rule  of  that  term  speaks  of  bail  generally.  That  must  ap- 
ply to  every  bail.    The  notice  is  not  sufficient. 

Bail  rejected  (b). 

(a)  Ante,  p.  103. 
(6)  This  case  is  also  reported  in  1  Moore  &  Scott,  296. 


Friday, 
Jan.  27th. 

Where  a  pri- 
soner has  peti- 
tioned for  his 
discharge  under 
the  Insolvent 
Act,  and  the  In- 
solvent Court 
has  not  decided 
on  the  merits  of 
his  petition,  the 
Court  will  not 
compel  him  to 
assign  under  the 
compulsory 
clauses  of  the 
Lords'  Act 


Evans  v.  James,  a  Prisoner. 

X  HE  defendant,  in  this  case,  had  been  brought  up  under 
the  compulsory  clauses  of  the  Lords'  Act.  He  bad  claim* 
ed  his  sixty  days;  and  on  again  appearing  before  the  Court, 
he  alleged  that  he  had  filed  a  petition  in  the  Insolvent 
Debtors*  Court  upon  which  he  had  not  yet  been  heard. 
He  was  remanded  for  a  week,  and  on  again  appearing  be- 
fore the  Court,  he  produced  an  affidavit,  stating,  that  his 
petition  had  been  dismissed  by  the  Insolvent  Court  on  the 
ground  of  an  informality,  but  that  that  Court  had  on  the 
day  before  granted  him  a  rule  for  rehearing. 

Per  Curiam. — It  appears  that  the  prisoner's  petition, 
filed  in  the  Insolvent  Debtors'  Court,  has  been  dismissed 
for  informality  only,  and  that  he  has  obtained  a  new  rule 
in  that  Court.  It  is  true,  that  the  jurisdiction  of  this  Court 
is  not  impaired  or  impeded  by  the  proceedings  in  the  other 
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Court;  but  this  is  an  application  to  our  discretion,  and  we 
must  do  that  which  seems  to  us  the  most  consonant  to  jus- 
tice. If  the  insolvent  is  honestly  proceeding  to  do  that 
which  will  obtain  for  his  creditors  a  fair  distribution  of  his 
property,  we  ought  not  to  be  called  upon  to  interfere. 

Remanded  (a). 


1852. 


(a)  This  case  is  also  reported  in 
1  M.&  Scott, 309.  The  11  Geo.  4 
&  1  Will.  4,  c.  38,  s.  10,  suspends 
the  operation  of  the  Lords'  Act,  so 
far  as  persons  petitioning  for  their 
discharge  are  concerned,  for  two 
years,  and  thence  to  the  end  of 
the  then  next  Session  of  Parlia- 


ment. (See  1  Dowl.  Stat.  200). 
That  act  is  continued  by  the  2  &  3 
Will.  4,  c.  44,  s.  5,  until  the  1st 
June,  1835,  and  thence  until  the 
end  of  the  then  next  Session  of 
Parliament.  (See  3  Dowl.  Stat. 
190). 


Lewis  t\  Knight. 

Xn  this  case  the  defendant,  who  was  nfeme  cover te,  was 
arrested  at  the  suit  of  the  plaintiff.  He  was  at  the  time 
aware  of  her  coverture.  Her  attorney  gave  the  Sheriff  an 
undertaking  to  put  in  bail. 

Mer ewe t her,  SerjL,  obtained  a  rule  to  cancel  the  under* 
taking,  arid  stay  proceedings,  on  the  defendant's  entering  a 
common  appearance,  as  the  plaintiff  was  aware  of  the  co- 
verture at  the  time  of  the  arrest. 

Wilde,  Serjt.,  shewed  cause,  contending  that  the  un- 
dertaking was  void,  and  cited  Sedgworth  v.  Spicer  (a),  Ful- 
ler v.  Prest  (4),  and  Parker  v.  England  (c). 

Per  Curiam. — The  undertaking  of  the  attorney  is  illegal 
and  void.    The  defendant  has  given  no  bail  bond.    She 


Monday, 
Jan.  30th. 

An  undertaking 
by  an  attorney, 
to  give  a  bail 
bond  to  tbe  She- 
riff, is  contrary 
to  the  23  //.  6, 
c.  10,  and  there- 
fore void. 


(a)  4  East,  568;  S.  C.  2  Smith,         (b)  7  T.  R.  109. 
305.  (c)  2  Smith,  52. 
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has  never  been  brought  into  Court.  How  then  are  we  to 
enter  an  appearance  for  her?  The  rule  must  be  dis- 
charged, with  costs. 

Rule  discharged,  with  costs  (a). 


(a)  This  case  is  also  reported  in 
1  M.  &  Scott,  353,  and  8  Bing. 
271-  See  Rogers  v.  Reeves,  where 
it  wash  eld,  that  an  undertaking  of 
an  attorney,  given  to  the  plaintiff 


in  order  to  procure  the  discharge 
of  the  defendant,  to  put  in  bail,  or 
to  pay  the  debt,  is  not  within  the 
stat.  23  Hen.  6,  c.  10,  not  being 
given  to  the  Sheriff. 


Monday, 
Jan.  30th. 

What  allowance 
on  taxation  shall 
be  made  for  the 
subsistence  of 
the  master  of  a 
vessel,  from  the 
time  of  his  sub- 
poena  till  the 
trial,  in  an  ac- 
tion on  a  policy 
of  insurance, 
and  afterwards, 
while  a  rule  is 
pending  for  a 
new  trial,  is,  in 
general,  a  mat- 
ter in  the  dis- 
cretion of  the 
Prothonotary. 


Mount  v.  Larkins. 

ON  taxation  of  the  defendant's  costs,  on  a  policy  of  in- 
surance, the  Prothonotary  allowed  for  the  subsistence  of 
the  master  of  the  vessel  from  the  time  he  was  supcenaed 
till  the  trial;  but  refused  to  allow  for  his  further  detention 
pending  a  rule  for  a  new  trial,  upon  a  point  to  which  his 
evidence  was  not  applicable.  The  witness  was  a  master  in 
the  Royal  Navy  on  half  pay,  and  was  not  examined  on  the 
trial.  A  rule  to  review  the  Prothonotary 's  taxation  was 
obtained,  and  cause  shewn  against  it. 

Tin dal,  C.  J. — It  appears  to  me,  that  no  ground  has 
been  shewn  for  sending  this  matter  back  to  the  Protho- 
notary. With  respect  to  the  motion  for  reducing  the 
allowance  made  to  the  witness,  he  might  have  been  a 
material  witness  for  the  defendant,  and  therefore  might 
reasonably  be  held  in  attendance.  We  must  not  speculate 
too  nicely  in  these  cases,  as  to  the  necessity  of  securing 
witnesses;  and  the  Prothonotary  is  to  exercise  his  discre- 
tion as  to  the  amount  of  the  allowance.  The  Court  of 
King's  Bench,  in  the  case  of  Berry  v.  Pratt  (a),  confirm- 


(«)  1  B.  &  C.  276  ,•  S.  C.  Anonymous,  2  D.  &  R.  424. 
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ed  the  Master's  allowance  of  subsistence  to  a  common  ma- 
riner, who  was  residing  in  this' country,  but,  in  conse- 
quence of  his  detention  for  the  purpose  of  the  trial,  had 
lost  an  opportunity  of  going  abroad.  The  fact  of  the  wit- 
ness in  this  case  being  a  master  in  the  navy,  makes  no  dif- 
ference; he  might  still  be  employed  in  the  merchant  ser- 
vice. I,  therefore,  think  there  is  no  ground  for  saying, 
that  the  sum  allowed  was  too  large;  neither  do  I  think 
that  the  sum  ought  to  be  increased.  It  has  been  contend- 
ed on  the  part  of  the  defendant,  that  it  was  no  more  than 
a  necessary  and  reasonable  precaution  on  his  part  to  de- 
tain the  witness,  until  the  trial  that  was  pending  was  dis- 
posed of;  but,  at  a  very  early  stage  of  the  proceedings,  it 
was  intimated  to  the  parties  that  the  new  trial,  if  granted, 
would  be  confined  to  the  question  of  sea-worthiness;  and 
this  witness  was  merely  proposed  to  be  called  to  negative 
the  alleged  barratry,  and  to  explain  the  delay  which  had 
taken  place  in  the  course  of  the  voyage  out.  Upon  the 
whole,  I  think  the  Prothonotary  has  exercised  a  proper 
discretion,  and  that  there  is  no  ground  for  calling  upon  him 
to  review  his  taxation. 
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The  rest  of  the  Court  concurred. 

Rule  discharged  (a). 

(a)  This  case  is  also  reported  in  Exchange  Amirance  Company,  ante, 
1  M.  &  Scott,  367,  and  8  Bing.195.  p.  233;  S.  C.  5  M.  &  P.  805,  and 
See  also  Lonergan  v.  The  Royal     7  Bing.  725. 


Howell  0.  Powlett. 


Monday, 
Jan.  36M. 


I  Jan.  aer*. 

SSUE  was  joined  in  this  case  in  Michaelmas  Term,  and  When  a  plaintiff 

the  plaintiff  gave  notice  of  trial  for  the  sittings  after  that  ^H^SL 

he  need,  he  U 
bound  to  proceed  to  trial  pursuant  to  the  notice,  or  the  defendant  may  move  for  judgment  at  in 
case  of  a  nonsuit  in  the  following  term. 
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Term;  but  did  not  proceed  to  trial.     A  rule  for  judgment 
as  in  case  of  a  nonsuit  was  obtained,  and — 

Wilde,  Serjt.,  shewed  cause.  He  cited  Da  Costa  v. 
Ledstone  (a). 

Andrews,  Serjt.,  supported  the  rule,  and  cited  Hay  v. 
HoweU  {b). 

Per  Curiam. — When  the  plaintiff  gives  notice  of  trial, 
he  is  bound  to  proceed  according  to  the  notice;  and,  on 
his  default,  the  defendant  is  entitled  to  move  for  judgment 
as  in  case  of  a  nonsuit.  The  plaintiff  has  chosen  to  expe- 
dite the  cause,  by  giving  notice  of  trial  in  Michaelmas 
Term,  when  he  was  not  obliged  so  to  do,  and  he  cannot 
be  allowed  to  recede. 


Rule  discharged,  on  a  peremptory  undertaking  to  try  at 
the  next  sittings  (c). 


(a)  2  Hen.  Blac.  558.  . 

(o)  2  N.  R.  397- 

(c)  This  case  is  also  reported  in 
1 M.  &  Scott,  355,  and  8  Bing.  272. 
See  Munt  v.  Tremamondo,  4  T.  R. 
557,  where  it  was  held,  that  if  is- 
sue in  a  London  cause  be  joined 
early  enough  in  a  term  to  enable 


the  plaintiff  to  give  notice  of  trial 
for  the  sittings  after  that  term,  the 
defendant  is  not  entitled  to  judg- 
ment as  in  case  of  a  nonsuit  for 
not  proceeding  to  trial,  unless  the 
plaintiff  has  in  fact  given  notice 
of  trial.  See  1  Reg.  Gen.  2  Will.  4, 
s.  62,  ante,  p.  191. 


Tuesday,  AUGUSTUS  NEWTON  V.  CAMILLA  NEWTON. 

Jan*  31*1.      p« 

When,  by  order  X  HIS  was  an  action  on  the  case  for  a  libel.  On  the  trial 
verdict  b  enter-  *&  was  agreed,  that  a  verdict  should  be  entered  for  the 
Aeini2ntiff  for  Plaintiff  for  nominal  damages,  and  that  a  sum  of  70/.,  with 

nominal  da- 
mages, and  the  costs  of  the  action,  and  the  plaintiff  is  to  pay  the  defendant  a  certain  sum,  that 
sum  may  be  set  off  against  the  costs  in  the  cause. 
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respect  to  which  there  was  a  dispute  between  the  parties        1832. 
dehors  the  action,  should  be  paid  by  him  to  the  defendant.       Newtow 
An  order  of  Nisi  Prius  to  that  effect  was  drawn  up,  the      ^  v. 
plaintiff's  costs  were  taxed  at  802.,  and  10/.  was  tendered 
by  the  defendant  to  the  plaintiff  as  the  difference  between 
the  70/.  due  by  him,  and  the  80/.  due  to  him.    A  rule  hav- 
ing been  obtained  requiring  the  plaintiff  to  shew  cause 
why  the  above  sum  of  70/.  should  not  be  set  off  against 
the  plaintiff's  costs — 

Wilde  9  Serjt.,  shewed  cause,  and  cited  Phitipson  v.  CaUl* 
well  (a). 

Merewether,  Serjt.,  supported  the  rule. 

Per  Curiam. — The  parties  in  this  case  agreed  to  enter 
into  a  rule  of  Court,  by  which  the  plaintiff  was  to  have  a 
verdict,  and  the  costs  of  the  action,  and  the  defendant  was 
to  receive  70/.  The  Court  is  called  upon  to  supply  that 
which  is  mere  matter  of  form,  viz.  the  mode  of  enforcing 
obedience  to  the  order.  We  see  no  reason  why  the  two 
claims  should  not  be  set  off  against  each  other. 

Rule  absolute  (b). 

(a)  6  Taunt  176.  1  Moore  &  Scott,  366,  and  8  Bing. 

(6)  This  case  is  also  reported  in    202. 


Cantwell  v.  The  Earl  of  Stirling.  2to*<%, 

It  ##  Jan.  31st. 

AN  this  case,  the  declaration,  which  was  in  assumpsit  on  Afterajudg- 
a  Mil  of  exchange,  was  of  Michaelmas  Term,  2  mil.  4.  S^I^T" 
The  defendant  pleaded  in  abatement,  on  the  8th  of  Afo-  *efc"dant  is  en- 

Utled  to  four 

vember.    To  this  plea  the  plaintiff  demurred,  and  the  de-  days'  time  for 
fendant  joined  in  demurrer.     After  argument  oh  the  25th  P      ^ 

VOL.  I.  T 
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ot  January,  the  Court  pronounced  judgment  of  respondeat 
ouster.  No  terms  of  pleading  were  imposed  upon  the  de- 
fendant; but,  on  the  27th,  he  pleaded  non  assumpsit.  On 
the  same  day,  the  plaintiff  signed  judgment  for  want  of  a 
plea,  and  at  the  same  time  took  out  a  rule  to  compute  prin- 
cipal and  interest.  After  cause  had  been  shewn  against 
a  rule  for  setting  aside  this  judgment — 


Per  Curiam. — The  judgment  is  clearly  irregular.     The 
defendant  was  entitled  to  four  days'  time  to  plead. 

Rule  absolute,  without  costs  (a). 

(a)  This  case  is  also  reported  in  1  Moore  &  Scott,    365,  and  8. 
Bing.  177. 


Tuetday, 
Jan.  31*/. 

Before  the  Court 
will  permit  a 
witness  to  be 
examined  before 
the  Prothono- 
tary,  under  the 
1  Will  4,  c.  22, 
s.  4,  on  the 
ground  of  anti- 
cipated illness, 
it  must  appear, 
that  there  is 
strong  reason  to 
believe  that  the 
illness  will  exist 
at  the  time  of 
the  trial. 


Abraham  v.  Norton. 

A  RULE  in  this  case  was  obtained  on  the  part  of  the 
plaintiff,  for  examining  a  witness  before  the  Prothonotary, 
under  the  provisions  of  the  1  Will.  4,  c.  22,  s.  4  (a).  The 
affidavit  upon  which  the  motion  was  founded,  stated,  that 
the  cause  was  ready  for  trial  at  the  Sittings  after  Hilary 
Term,  and  that  the  husband  of  the  witness  in  question, 
who  was  material  and  necessary  for  the  plaintiff,  had  in- 
formed the  deponent  that  his  wife  was  pregnant,  and  like- 
ly to  be  confined  in  the  month  ot  February  or  March. 

Bompas,  Serjt.  shewed  cause. 


Wilde,  Serjt.,  supported  the  rule. 

Tindal,  C.  J. — It   may  be  doubted,  whether  the  in- 
firmity of  this  witness  is  of  such  a  nature  as  to  be  within 


(a)  See  2  Dowl.  Stat.  43,  n.  («/), 
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the  contemplation  of  the  statute,  as  it  is  only  tempo-      J^32^ 
rary.     It  is  not,  however,  necessary  at  present  to  lay 

•  ai  **»  i        •  ABRAHAM 

down  any  general  rule  upon  the  subject,  for  the  affidavit  v, 

in  support  of  the  motion  is  not  sufficiently  explicit.  It 
should  at  least  appear  to  the  Court,  by  the  affidavits  of 
persons  of  competent  skill,  that  the  confinement  of  the 
party  is  likely  to  take  place  before  the  time  of  the  trial,  or 
so  near  thereto,  as  to  render  the  attendance  of  the  wit- 
ness a  matter  of  difficulty  and  danger. 


The  rest  of  the  Court  concurred. 


Rule  discharged  (a). 


(a)  This  case  is  also  reported  in  1  Moore  &  Scott,  384,  and  8  Bing.274. 


lSa*tf r  Citm 


IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Hutchinson  v.  Blackwell.  Friday, 

m  April  27th. 

JL  ADD  Y,  Serjt.,  on  a  former  day  in  this  term,  obtain-  A  gUbmwaion  to 
ed  a  rule  nisi  to  enter  up  judgment  pursuant  to  an  award,  ref!rtu  "T*  . 
or  that  the  plea  might  be  withdrawn  and  a  cognovit  en*  matter  thereof, 
tered  for  the  amount  of  the  damages.     The  action  was  therein,  to  the 
commenced  in  this  Court,  and  issue  joined,  the  record  Jj^aownot" 
passed,  and  jury  process  awarded  and  returned,  but  the  authonxehim 

_  to  order  a  ver- 

cause  had  not  been  entered  for  trial;  when  the  parties  en-  diet  to  be  en- 
tered into  an  agreement  to  leave  the  cause,  and  the  sub-  te     up* 
ject-matter  thereof,  and  the  issue  therein,  and  the  costs 
of  such  action,  to  the  arbitrament,  final  end,  and  deter- 
mination of  a  barrister,  and  to  abide  by  and  perform  such 
award,  order,  and  determination   as  the  said  arbitrator 

t2 
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1832.        should  make  of  and  concerning  the  matters,  disputes,  and 
TI  differences  subsisting  between  them  as  thereinbefore  men* 

Hutchinson      b  ° 

v.  tioned;  that  the  costs  of  the  reference,  award,  and  action 

Black  well 

should  be  in  his  discretion ;  and  that  the  submission  should 
be  made  a  rule  of  the  Court  of  Kings  Bench.  The  sub- 
mission had  been  made  a  rule  of  the  Court  of  King's 
Bench;  and  the  arbitrator  had  ordered  that  a  verdict 
should  be  entered  for  the  plaintiff  for  204/.  10$.,  and  that 
the  costs  of  the  cause  should  be  paid  by  the  defendant. 

Wilde,  Serjt.,  contrh,  contended  that  the  Court  had  no 
authority  to  order  a  verdict  to  be  entered;  nor  was  any 
power  given  to  the  arbitrator  to  order  a  verdict  to  be  en- 
tered. 

Taddy,  Serjt.,  in  support  of  his  rule,  submitted  that  the 
agreement  substantially  gave  the  arbitrator  authority  to 
enter  up  the  verdict. 

Tindal,  C.  J. — Looking  at  the  terms  of  the  submission, 
I  think  we  have  no  authority  to  do  that  which  is  required 
by  the  plaintiff.  In  ordinary  cases,  provision  is  made 
that  the  arbitrator  shall  be  at  liberty  to  enter  up  a  verdict, 
and  that  no  writ  of  error  shall  be  brought  thereon.  The 
omission  of  that  provision  in  the  present  case  seems  to 
shew  that  it  was  not  the  intention  of  the  parties  to  give 
the  arbitrator  power  to  order  a  verdict  to  be  entered,  but 
that  they  meant  to  rely  on  an  attachment  to  enforce  the 
performance  of  the  award. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 
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Hind,  Demandant;  Radden,  Tenant;   Hawkins,  J^'S:. 

1  '  April  27  th, 

Vouchee. 

&PANKIE,  Serjt.,  moved  that  a  recovery,  which  was  The  Court  ai- 
suffered  by  Sir  Christopher  Hawkins,  in  Trinity  Term,  very  suffered  in 
1780,  might  be  amended,  to  make  it  conformable  with  the  J^^dfy  lne 
deed  to  lead  the  uses.     The  deed  comprised  several  es-  inscrti!!"of  ,, 

1  three  fifths  of 

tates,  and,  among  others,  three  fifths  of  Jive  messuages  five  messuages 
(particularly  described)  in  the  parish  of  St.  Dennis,  in  the  t0  make  it  con- 
county  of  Cornwall.    The  recovery  only  mentioned  three  k™  ^^ the 
fifths  of  one  messuage.     The  affidavits  upon  which  the 
motion  was  founded,  stated  distinctly,  that  the  possession 
had  gone  ever  since  the  recovery  was  suffered  agreeably 
to  the  amendment  prayed,  and  that  the  misdescription  was 
merely  accidental. 

Per  Curiam* 

Fiat. 


Doe  d.  Hope  v.  Carter.  April^nh. 

A  HIS  was  an  action  of  ejectment.    The  trial  had  been  interlocutory 

...  n    *  i     n        i  i  cosls  may  1*  ■•* 

postponed  at  the  instance  ot  the  defendant,  on  the  terms  off  against  final 
of  his  paying  the  costs  of  the  day.     These  costs  had  never  ^Uattornt/st0 
been  demanded.  lien* 

Wilde,  Serjt.,  on  the  part  of  the  defendant,  obtained  a 
rule  nisi,  that  the  above-mentioned  costs  might  be  set  off 
against  the  general  costs  in  the  cause,  or  the  proceedings 
stayed. 

Andrews,  Serjt.,  now  shewed  cause,  upon  an  affidavit  of 
the  plaintiff's  attorney,  who  claimed  a  lien  for  his  costs, 
stating  that  he  should  be  a  loser  by  his  client  if  the  set-off 
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1832.^  were  allowed.  He  cited  Aspinall  v.  Stamp  (a),  and  con- 
tended, that,  inasmuch  as  the  plaintiff  might  have  insist- 
ed upon  payment  of  the  costs  of  the  day  before  the  de- 
fendant could  be  permitted  to  go  to  trial,  he  ought  not  to 
be  prejudiced  by  his  omission  to  do  so. 

Wilde,  Serjt,  in  support  of  his  rule. — In  this  Court  the 
attorney's  lien  is  subject  to  the  equities  between  thq  par- 
ties. In  Emerson  v.  Lashley  (6),  the  Court  ordered  the 
costs  awarded  to  the  plaintiff  in  an  action  in  the  Lord 
M ayor's  Court,  to  be  deducted  by  the  Prothonotary  from 
the  costs  allowed  to  the  defendant  in  an  action  here. 

Tindal,  C.  J. — The  payment  of  the  interlocutory  cost* 
by  the  defendant,  certainly,  was  not  a  condition  precedent 
to  his  right  to  proceed  to  trial,  but  it  was  a  bargain  be- 
tween the  parties,  by  which  the  defendant  has  obtained 
an  advantage.  The  plaintiff  might,  had  he  proceeded 
strictly  and  moved  for  an  attachment,  have  obtained  his 
costs  at  the  time.  I  think,  therefore,  that,  on  its  being 
made  out  to  the  satisfaction  of  the  Prothonotary,  that 
something  is  due  to  the  attorney  for  the  costs  in  this  cause, 
the  rule  should  be  made  absolute,  subject  to  his  lien. 

Rule  absolute  accordingly  (c). 

(a)  4  Dow.  &  Ryl.  716;  S.  C.         (c)  See  1  Reg.  Gen.  H.  T.  2 
3  Barn.  &  Cress.  108.  Will.  4,  s.  93,  ante,  p.  196. 

(6)  2  H.  Blac.  248. 
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Bell  and  Another,  Assignees  of  the  Sheriff  of  Middle-       Friday, 

sex,  v.  Foster  and  Others.     „  ** 

rwILDE,  Serjt.,  on  a  former  day  in  this  term,  on  omission  in  the 
the  part  of  the  bail  in  this  cause,  obtained  a  rule  nisi  to  SeSibf  Se^i 
set  aside  the  plaintiffs'  proceedings  on  the  bail-bond,  of  «» housekeepers 
which  the  plaintiffs  had  taken  an  assignment,  on  the  ground  does  not,  under' 
of  an  irregularity  in  the  notice  of  bail,  which  omitted  to  ^uJur^mi 
describe  the  bail  as  housekeepers  or  freeholders,  as  re-  «rthoriie  the 

.      i  «  **         ^        m  m  plaintiff  to  take 

quired  by  2  Reg.  Gen.  T.  T.  1  Will.  4  (a),  an  assignment 

of  the  bail-bond. 
The  objection 

Jones,  Serjt.,  now  shewed  cause. — The  rule  in  ques-  when  the  bail6 
tion  not  having  been  complied  with,  the  notice  of  bail  come  up* 
was  a  mere  nullity.  In  Wallace  v.  Arrowsmith  (6),  the 
plaintiff  was  held  entitled  to  take  an  assignment  of  the  bail- 
bond,  the  notice  of  bail  being  a  nullity.  And  in  a  case  in 
this  Court,  last  term,  where  it  was  objected  that  the  notice 
did  not,  in  conformity  with  the  rule,  state  the  residence  of 
tibe  proposed  bail  during  the  last  six  months,  and  omitted 
to  describe  the  nature  and  value  of  the  property,  in  respect 
of  which  they  proposed  to  justify,  the  Court  held  the  ob- 
jection valid. 

Wilde,  Serjt.,  in  support  of  his  rule,  submitted  that  the 
objection  to  the  notice  should  have  been  taken  when  the 
bail  came  up  to  justify:  and  that  the  notice  could  not  be 
treated  as  a  mere  nullity. 

Tindal,  C.  J. — It  seems  to  me  that  the  notice  in  this  case 
was  merely  informal.  It  is  not  every  trifling  error  that  will 
enable  a  plaintiff  to  take  the  proceedings  out  of  the  control 
of  the  Court.     If  it  were  so,  a  blank  left  in  the  notice  for 

(a)  Ante,  p.  103.  (b)  2  Bos.  &  Pull.  49. 
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a  street,  or  for  the  number  of  a  house,  or  the  like,  would 
be  held  to  authorize  an  assignment  of  the  bond.  This 
would  evidently  be  leading  the  parties  into  a  great  and 
unnecessary  expense  that  was  not  contemplated  by  the 
rule.  The  proper  time  for  the  plaintiffs  to  object  to  the 
notice  was,  when  the  bail  appeared  to  justify.  I  think  the 
rule  must  be  made  absolute. 


The  rest  of  the  Court  concurred. 


Rule  absolute. 


Saturday, 
April  28M. 

The  motion  un- 
der 1  Reg.  Qen. 

h.  t.  2  ma.  4, 

&  49,  that 
sticking  up  a 
notice  of  action 
in  the  office  may 
be  deemed  good 
service,  where 
the  defendant's 
residence  is  un- 
known, is  abso- 
lute in  the  first 
Instance. 


Bridger  v.  Austin. 

t&PANKIE,  Serjt.,  on  the  part  of  the  plaintiff,  moved 
for  a  rule  that  the  sticking  up  the  notice  of  declaration  in 
this  cause  in  the  office  might  be  deemed  good  service 
thereof  upon  the  defendant,  under  1  Reg.  Gen.  H.  T.  2 
Will.  4,  s.  49  (a),  by  which  it  is  ordered,  that,  "  where 
the  residence  of  a  defendant  is  unknown,  notice  of  decla- 
ration may  be  stuck  up  in  the  office,  but  not  without  pre- 
vious leave  of  the  Court." 

The  affidavit  in  support  of  the  motion  stated  the  last 
known  place  of  abode  of  the  defendant,  that  he  had  not 
been  there  for  two  months  past,  and  that  the  deponent, 
notwithstanding  diligent  endeavours,  could  not  ascertain 
where  his  present  residence  was. 


Per  Curiam. 


Rule  absolute. 


(a)  Ante,  p.  189. 


END  OF  EASTER  TERM 


27.'; 


Crinttg  fterrn. 
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Adams  v.  Brown.  Friday, 

gy  ^  June  15th. 

{/OLE  RIDGE,  Serjt.,  on  a  former  day,  obtained  a  Before  moving 

rule,  calling  on  the  plaintiff  to  shew  cause  why  he  should  JJj^^jjS^ 

not  cive  security  for  costs,  on  an  affidavit  which  stated  cation  must  be 

.  ,  •  -i     ii  i  •  made  to  the  op- 

that  the  plaintiff  was  insolvent,  and  had  assigned  all  his  posite  party  to 

effects  for  the  benefit  of  his  creditors,  and  therefore  had  pw  8ecunty# 
no  interest  in  the  suit. 


Adams,  Serjt,  shewed  cause,  on  an  affidavit  stating  that 
no  previous  application  had  been  made  to  the  plaintiff  or 
his  attorney  for  security.  He  submitted  that  insolvency 
was  no  ground  for  the  motion — Snow  v.  Toumsend  (a);  and 
referred  to  Bass  v.  Clive  (b),  where  the  Court  refused  to 
grant  a  rule  for  security  for  costs,  on  the  ground  that  no 
application  had  previously  been  made  to  the  opposite 
party. 

Coleridge,  in  support  of  his  rule. — Bass  v.  Clive  was 
cited  in  Hancock  v.  Smith  (c),  and  said  by  Lord  Ellen- 
borough  to  have  been  overruled.  Although  an  uncerti- 
ficated bankrupt  suing  for  his  own  benefit,  as  for  the  pro- 
duce of  his  earnings  since  the  bankruptcy,  cannot  be  com- 
pelled to  give  security  for  costs,  Cohen  v.  Bell  (d);  yet  it 

(a)  6  Taunt.  123;  S.  C.  1  Marsh.  (e)  2  Chit.  150. 

477.  (</)  1  Tidd's  Prac.  580. 

(6)  3  Mau.  &  Selw.  283 
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1832.  is  otherwise  where  the  action  is  brought  or  proceeded  in 
by  the  bankrupt,  whether  certificated  or  not,  for  the  bene- 
fit of  his  assignees.  Sanders  v.  Purse,  and  Robertson  v. 
Arnold  (a).  The  same  doctrine  will  apply  to  the  case  of 
an  insolvent. 

Per  Curiam. — This  is  in  effect  an  application  to  stay 
the  proceedings.  From  all  the  authorities,  the  better 
practice  appears  to  be,  to  make  an  application  to  the  party 
before  moving  for  security  for  costs,  although,  it  is  true, 
there  are  authorities  both  ways. 

Rule  discharged  (6). 

(a)  1  Tidd's  Prac.  581 .  C.  2  C.  &  J.  20/ ;  1  Reg.  Gen.  H. 

(©)  See  Jones  v.  Jones,  post;  S.      T.  2  Will.  4,  8. 98,  ante,  p.  196. 


Jumulih.  ^>oe  <*•  Prescott  v.  Roe. 

qJ?*P  at         A  HIS  was  an  action  of  ejectment,  wherein  judgment  had 
power  to  award   been  signed,  a  writ  of  possession  issued  and  executed,  and 

possession  taken  under  it.     Upon  an  application  to  Mr. 

Justice  Park,  at  Chambers,  he  ordered  the  proceedings 

to  be  set  aside,  with  costs. 

Jones,  Serjt.,  in  the  last  term,  obtained  a  rule  nisi,  to 
set  aside  this  order,  on  the  ground  that  a  Judge  at  Cham- 
bers had  no  power  to  award  costs.  He  referred  to  Read 
v.  Lee  (a). 

Wilde,  Serjt.,  on  a  subsequent  day  shewed  cause. — 
The  entire  argument  in  the  case  cited  leads  to  the  con- 
clusion that  the  power  contended  for  should  exist,  although 
the  Court  seem  to  doubt  it.  Suppose  a  party  in  prison 
under  an  erroneous  ca.  sa.,  at  the  commencement  of  7W- 

(«)  2  Barn.  &  Aid.  415. 
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nity  vacation,  is  he  to  remain  in  custody  until  the  follow-         1832. 
ing  Michaelmas  Term,  unless  he  will  elect  to  apply  to  the 
less  beneficial  tribunal,  at  the  price  of  losing  his  costs? 
Public  convenience  and  justice  equally  require  that  the 
Judge  should  have  this  power. 

Jones,  Serjt.,  contrh. — No  authority  has  been  cited  on 
the  other  side  in  support  of  the  power  of  the  Judge  at 
Chambers  to  award  costs;  it  has  never  been  the  practice 
to  allow  them,  unless  with  consent  of  the  parties. 

Cur.  adv.  vult. 

Tim dal,  C.  J.,  now  delivered  the  judgment  of  the 
Court: — 

The  question  raised  upon  this  application  is,  whether  a 
Judge  at  Chambers  has  authority  to  make  an  order  for 
the  payment  of  costs  by  the  party  against  whom  he  de- 
cides on  a  point  brought  before  him  on  summons. 

The  authority  of  a  Judge  at  Chambers  to  make  orders 
in  the  various  cases  which  are  brought  before  him,  is, 
when  considered  upon  principle,  the  authority  of  the 
Court  itself;  for,  no  order  which  is  made  can  be  enforced 
by  attachment  until  it  has  first  been  made  a  rule  of  Court; 
and  the  party  who  disputes  the  propriety  of  the  order 
has  the  opportunity,  as  in  the  present  instance,  to  ques- 
tion its  validity  by  application  to  the  Court.  On  any  other 
principle,  it  is  difficult  to  account  for  the  validity  of 
many  acts  done  by  a  single  Judge  at  Chambers,  such 
as,  setting  aside  irregular  judgments  signed  in  vacation, 
which  judgments  are  to  be  considered  on  principle  the 
acts  of  the  whole  Court,  discharging  persons  under 
writs  of  execution  improperly  taken  out,  and  the  like. 
And,  considered  as  resting  on  this  principle,  we  see  no 
reason  why  a  single  Judge  should  not  make  the  payment 
of  costs  a  part  of  his  order ;  because,  until  such  order  is 
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1832.  made  a  rule  of  the  Court,  where  the  party  called  upon  has 
the  opportunity  to  contest  it,  it  is  altogether  inoperative. 
It  would  certainly  impose  a  great  hardship  in  many  cases 
upon  suitors,  if  no  such  power  existed.  Costs  are  in 
many  cases  so  important  a  consideration  with  the  poor 
suitor,  that,  if  he  could  not  obtain  them  at  Chambers,  he 
would  make  his  application  to  the  Court  above,  at  a  much 
greater  expense.  If,  therefore,  he  was  improperly  arrest- 
ed, or  his  goods  taken  in  execution,  at  the  commence- 
ment of  the  long  vacation,  the  defendant  would  be  placed 
in  the  alternative,  either  of  applying  to  a  Judge  at  Cham* 
bers,  subject  to  the  loss  of  his  costs,  or  of  remaining  in 
prison,  or  being  deprived  of  his  goods,  until  the  next 
term,  when  he  might  apply  to  the  full  Court. 

The  want  of  such  power  in  any  case  to  award  costs 
would  probably  have  the  effect  of  driving  parties  to  apply 
to  that  forum  which  had  authority  to  grant  them,  and 
thus  operate  to  prevent  the  frequency  of  applications  to 
Chambers,  where  so  much  of  the  ordinary  practice  in  a 
suit  is  conducted  with  equal  despatch,  and  with  much  less 
expense. 

We  think,  therefore,  the  Judge  at  Chambers  has  the 
power  to  direct  payment  of  costs,  on  the  same  principle 
that  he  has  power  to  exercise  any  other  authority  in  the 
progress  of  a  cause ;  but,  at  the  same  time,  it  is  obviously 
a  power  which  ought  to  be  exercised  with  care  and  dis- 
cretion.    The  present  rule,  therefore,  must  be  discharged. 

Rule  discharged  (a). 

(a)  See  Anonymous,  ante,  p.  52 ;  Adol.  415;  and  Spicer  and  Another 
S.  C.  nom.  Read  v.  Lee,  2  B.  &      v.  Todd,  post;  S.C.  2  G.  &  J.  165. 
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Amor  v.  Blofceld.  £%iik 

JL  HE  plaintiff  having  sued  out  a  bailable  writ  against  Th«  Court 

will  not  allow 

the  defendant  for  281. ,  the  Sheriff  accepted  an  undertak-  costs  under  the 
ing  from  the  defendant's  attorney  to  put  in  special  bail.  46(  JJ  t0  ^ 
The  defendant  was  never  arrested.     An  application  was  <tefendant  who 

*  *  had  not  been 

made  to  the  Court  that  the  defendant  might  be  discharg-  actually  arrested 
ed  from  perfecting  special  bail,  upon  entering  a  common  ctaibaii 
appearance,  on  the  ground  of  the  insufficiency  of  the  affi- 
davit to  hold  to  bail.    The  plaintiff  ultimately  recovering 
only  14i — 

Wilde*  Serjt.,  on  the  part  of  the  defendant,  moved  for 
costs  under  the  43  Geo.  3,  c.  46,  s.  3. 

Andrews,  Serjt.,  shewed  cause. — The  statute  in  ques- 
tion only  authorizes  a  defendant  to  move  for  costs  where 
he  has  been  actually  arrested  and  held  to  special  bail. 
The  present  application,  therefore,  is  not  warranted  by  it, 

Tindal,  C.  J. — I  think  the  defendant  has  not  brought 
himself  within  the  statute,  so  as  to  entitle  him  to  the  re- 
lief he  seeks.  He  has  neither  been  arrested  nor  held  to 
special  bail.  His  attorney  gave  an  undertaking  in  lieu  of 
a  bail-bond;  and  afterwards,  instead  of  putting  in  special 
bail,  he  obtains  a  rule  to  enter  a  common  appearance. 
Upon  the  authority,  therefore,  of  Berry  v.  Adamson  (a) — 
where  a  sheriff's  officer  to  whom  a  warrant  upon  a  writ 
against  the  defendant  was  delivered,  sent  a  message  to  him, 
and  asked  him  to  fix  a  time  to  call  and  give  bail,  and  the  de- 
fendant accordingly  fixed  a  time,  attended,  and  gave  bail, 
and  the  Court  held  that  this  was  not  an  arrest,  and  that  an 
action  for  a  malicious  arrest  would  not  lie  against  the  party 

(a)  6  Barn.  &  Cress.  528;  2  Car.  &  Payne,  503. 
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suing-  out  the  writ,  although  he  had  no  cause  of  action, 
I  think  this  rule  should  be  discharged. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


Saturday, 
June  \6th. 

Where  a  defen- 
dant omits  to 
give  notice  of 
justification,  as 
required  by 
1  Reg.  Gen.  T. 
T.  1  W.  4,  the 
plaintiff  has 
twenty  days  to 
except,  as  un- 
der the  old 
practice. 


GODDARD  V.  JARVIS. 

ON  the  1st  of  June,  the  defendant  gave  notice  of  bail, 
and  not  four  days'  notice  of  justification  pursuant  to 
1  Reg.  Gen.  T.  T.  1  Will.  4  (a).  The  affidavit  of  jus- 
tification was  in  the  form  pointed  out  by  the  3rd  rule. 
The  plaintiff  had  taken  an  assignment  of  the  bail-bond. 

Wilde,  Serjt.,  on  the  part  of  the  defendant,  on  a  former 
day,  obtained  a  rule  nisi,  to  stay  the  proceedings  on  the 
bail-bond,  on  the  ground  that  the  bail  had  justified. 

Jones,  Serjt.,  shewed  cause,  contending,  that,  as  the 
defendant  had  not  proceeded  under  the  1  st  rule  of  7W- 
nity  Term,  1  Will.  4,  the  plaintiff  had  still,  as  under  the 
old  practice,  twenty  days  wherein  to  except  to  the  bail, 
and  therefore  that  the  application  was  premature. 

Wilde,  in  support  of  his  rule. — According  to  rule  1 ,  bail 
may  justify  at  the  same  time  they  arc  put  in,  upon  giving 
four  days'  notice.      The  affidavit  of  the  justification  pur- 


fa)  ^nfc,  p.  102.  See  1  Reg.Gen. 
H.  T.  2  Will.  4,  8. 16,  ante,  p.  185, 
by  which  it  is  directed,  that "  it 
shall  be  sufficient  in  all  cases  if 
notice  of  justification  of  bail  be 
given  two  days  before  the  time  of 


justification."  This  being  the  later 
rule  and  applying  to  "  all  cases," 
it  is  conceived  that  where  bail  jus- 
tify according  to  1  Reg.  Gen.  T. 
T.  1  Will.  4,  two  days'  notice  will 
be  sufficient. 
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sues  the  form  appended  to  rule  3 ;  the  notice,  therefore,         1832. 
was  unnecessary. 

Per  Curiam. — It  appears  to  us  that  the  defendant  is  not 
in  Court  for  the  purpose  of  making  this  application.  The 
directions  contained  in  Rule  1,  have  not  been  observed  by 
him.  Had  he  done  so,  the  time  for  excepting  would,  by 
the  4th  rule,  have  been  limited  to  one  day.  But,  the  1  st 
rule  not  having  been  complied  with,  the  party  stands  upon 
the  old  practice,  which  allows  the  plaintiff  twenty  days  to 
except  to  the  bail. 

Rule  discharged. 


END  OF  TRINITY  TERM. 
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COURT  OF  EXCHEQUER, 

IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1831.  Rex  in  Aid  of  Hollis  v.  Bingham. 

A  tci.  fa.  having  AH  extent  issued  in  aid  of  Hollis,  the  prosecutor,  to  re- 
IS^lh^LV   cover  a  debt  due  to  him  from  the  defendant.    The  matters 

recognisance  to 

abide  an  award,  jn  difference   between   Hollis  and  the   defendant  were 

concerning  mat- 
ters in  difference  referred  to  the  arbitration  ofZ).,  the  defendant  entering 

inaid, an  a*  the  ^nto  a  recognizance  to  abide  the  event  of  the  award.  M. 
defendanthav-  afterwards  substituted  for  Z).,  by  rule  of  Court.     He 

ing  succeeded  '     J 

upon  demurrer:  having  made  his  award,  a  sci.fa.  issued  on  the  defendant's 
was  not' entitled  recognizance.  The  defendant  pleaded  nul  tiel  record. 
to  costs.  Hollis  replied,  that  M.  was  substituted  for  D.  by  rule  of 

Court,  and  that  M.  made  his  award.  The  defendant  de- 
murred to  the  replication.  After  argument,  the  Court 
ordered  the  demurrer  to  be  allowed  with  costs.  A  writ  of 
error  was  afterwards  brought,  and  the  judgment  of  the 
Court  affirmed.  The  defendant  taxed  his  costs  in  pur- 
suance of  the  order  of  the  Court,  and  a  rule  for  rescinding 
so  much  of  the  order  as  directed  the  payment  of  the  costs 
to  the  defendant  was  obtained. 


Dampier  shewed  cause,  and  contended,  that  the  prose- 
cutor was  liable  to  pay  costs.  He  cited  Rex  v.  Boyle  (a). 

(«)  1  Price,  434. 
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Manning,  in  support  of  the  rule,  contended,  that,  as  the  183>* 
King  himself  neither  pays  nor  receives  costs,  so  are  costs 
neither  paid  nor  received  by  private  individuals  who  use 
the  name  of  the  King,  though  suing  for  their  own  benefit. 
He  cited  Wilkinson  q.  t.  v.  Abbott  (a),  Rex  v.  Coram  (6), 
Rex  v.  Miles  (c),  Golding  v.  Dyos  (rf),  and  referred  to  the 
23  Hen.  8,  c.  15,  4  Jac.  1,  c.  3,  8  &  9  Will.  3,  c.  1 1,  s.  3, 
and  the  3  Hen.  7,  c.  10. 

Lord  Lyndhurst,  C.  B. — The  cases  of  Rex  v.  Coram 
and  Rex  v.  Miles,  determine  the  question.  The  defendant 
is  not  entitled  to  costs. 

Rule  absolute  (e). 


(a)  Cowp.  366.  1  C.  &  J.  379,  and  I  Tyr.  262.  See 

(6)  ]  Anst.  50.  the  33  Hen.  8,  c.  39,  s.  54 ;  Man. 

(c)  7  T.  R.  367.  Ex.  Pr.  Rev.  69;   and  Ricketts  v. 

(<*)  10  East,  2.  Lewis,  1  B.  &  Adol.  197. 
(e)  This  ease  is  also  reported  in 


Bower  v.  Kemp. 

IN  this  case,  the  declaration  was  delivered  on  the  22nd  if  the  affidavit 
of  November.    On  the  25th,   the  defendant  pleaded  in  fp^T.*te- 
ahatement,  that "  the  said  promises  in  the  said  declaration"  me.nt  ^  ,^orn» 

r  before  the  de- 

mentioned,  were  entered  into  by  him  and  others.    The  affi-  ciantion  it  de- 
davit  of  verification  was  sworn  at  Huddersfield,  on  the  13th  pontiff  may 
of  November.    This  being  before  the  declaration  was  de-  ueat  ***  plca 

°  as  a  nullity. 

livered,  the  plaintiff  treated  the  plea  as  a  nullity,  and  signed 
judgment  on  the  1st  of  December.  On  a  motion  to  set 
aside  this  judgment  for  irregularity — 

Bayley,  B«,  said — The  plea  refers  to  the  declaration, 
which  was  not  in  existence  at  the  time  when  the  affidavit 
vol.  i.  u 
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was  sworn:  the  plea  is  therefore  a  nullity,  and  the  judg- 
ment is  regular. 

Rule  refused  (a). 

(a)  This  case  is  also  reported  in      ber,  4  East,  348 ;  Pearce  v.  Davy, 
1  C.  &  J.  287*    See  Lang  v.  Com-      1  Ken.  364;  S.  C.  Sayer,  293. 


In  order  to  set 
aside  a  regular 
judgment,  on 
payment  of 
costs,  the  affida- 
yit  must  state 
that  the  defen- 
dant has  "  a 
good  defence 
upon  the  me- 
rits."    It  is  in- 
sufficient to 
state,  that  he 
has  "  a  good 
and  meritorious 
defence." 


Same  v.  Same. 

A  HE  application  was  then  rested  on  the  payment  of 
costs,  and  on  an  affidavit  of  merits.  A  rule  having  been 
granted,  it  appeared,  on  shewing  cause,  that  the  affidavit 
was  not  in  the  usual  form — that  the  defendant  had  "  a  good 
defence  upon  the  merits,"  but  that  he  had  "  a  good  and 
meritorious  defence  "  to  the  action. 

Bayley,  B. — The  application  in  such  a  case  as  this 
must  be  founded  on  an  affidavit  consistent  with  the  prac- 
tice of  the  Court.  For  a  long  period,  all  the  Courts  have 
required  an  affidavit,  that  the  defendant  has  "  a  good  de- 
fence upon  the  merits.'*  All  we  can  do  is,  to  enlarge  this 
rule  on  payment  of  costs,  in  order  to  afford  the  defendant 
an  opportunity  of  amending  his  affidavit. 


Rule  enlarged. 


If  a  venire  de 
novo  be  award- 
ed, the  Court 
has  no  power 
over  the  costs 
of  the  applica- 
tion for  that 
writ. 


Edwards  v.  Brown  and  Others. 

THIS  was  an  action  of  debt  on  bond.  The  breaches 
assigned  were  under  the  8  &  9  Will.  3,  ell,  s.  8.  The 
cause  was  tried  twice.  The  Jury  at  the  first  trial  found 
for  the  plaintiff,  but  assessed  no  damages.  Upon  this 
ground,  a  venire  de  novo  was  awarded,  and  the  costs  of  the 
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application  for  that  writ  were  reserved  for  consideration,         ^j 
untO  after  the  second  trial.     A  verdict  was  again  found  for 
the  plaintiff. 


John  Evans  applied  for  the  costs  of  the  application  for 
a  venire  de  novo. 

Russell,  Serjt.,  and  E,  V.  Williams,  opposed  the  appli- 
cation, and  cited  Lickbarrow  v.  Mason  (a),  and  Bird  v. 
Appleion  (ft),  and  1  Wms.  Saund.  58,  n.  (1). 

Bayley,  B. — The  Court  has  no  discretion  on  this  sub- 
ject. It  would  have  been -error  if  the  plaintiff  had  not  as- 
sessed his  damages;  he  was,  therefore,  under  the  necessity 
of  going  down  again  to  trial,  in  order  to  remedy  the  de- 
fault The  expense  of  the  first  trial  was  in  fact  thrown 
away;  and  I  know  not  what  authority  the  plaintiff  has  for 
saying  that  the  defendant  shall  bear  the  expense  incident 
to  the  first  trial. 

Rule  refused  (c). 

(«)  6  T.  R.  181.  (c)  See  also  this  case,  I  C.  &  J. 

(b)  1  East,  111.  364,  and  1  Tvr.  281. 


END  OF  HILARY  TERM. 
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Brown. 
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iasi. 

April  20th. 

The  Court  will 
not  grant  an  at- 
tachment for 
the  non-per- 
formance of  an 
award,  the  per- 
formance of 
which  is  de- 
manded by  a 
third  person 
acting  under  a 
power  of  attor- 
ney, unless  the 
subscribing  wit- 
ness makes  an  af- 
fidavit of  its  exe- 
cution, and  a 
copy  of  the 
power  of  attor- 
ney is  left  with 
the  party  upon 
whom  the  de- 
mand is  made. 


Laugher  v.  Laugher. 

A.  RULE  was  obtained  in  this  case  to  shew  cause  why 
an  attachment  should  not  issue  for  the  non-performance  of 
an  award.  The  affidavit  supporting  the  application  stated, 
that  the  demand  had  been  made  "  under  and  by  virtue  of 
a  power  of  attorneyt  signed  and  delivered  by  the  plaintiff," 
to  the  party  by  whom  the  demand  was  made.  There  was, 
however,  no  affidavit  by  the  subscribing  witness  of  the  ex- 
ecution of  the  power  of  attorney,  nor  was  a  copy  of  the 
power  of  attorney  left  with  the  defendant  when  the  de- 
mand was  made. 

Clarke  and  Holroyd  shewed  cause  against  this  rule; 
and 

John  Jervis  supported  it. 

Per  Curiam. — The  practice  on  this  point  is  correctly 
stated  by  Mr.  Tidd(a).  A  mere  parol  authority  to  demand 
the  performance  of  the  award  would  not  be  sufficient;  and, 
if  a  power  of  attorney  is  necessary  for  that  purpose,  it 
must  be  shewn  by  legal  evidence  that  that  delegation  of 
authority  was  properly  executed.     It  is  also  necessary  that 


(a)  2  Tidd's  Prac.  837,  ed.  9. 


Laugher. 
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a  copy  of  the  power  of  attorney  should  be  left  with  the         1831. 
party  upon  whom  the  demand  is  made,  in  order  that  he      lauoher 
may  be  satisfied  that  the  party  making  the  demand  acted 
under  a  legal  authority. 

Rule  discharged,  with  costs  (a). 

(a)  See  this  case  reported  in  1  B.Moore, 44;  Hartley*. Barlow,  I 

C.  &  J.  396,  and  J  Tyr.  352 ;  see  Chit.  Rep.  229 ;  Jackson  v.  Clarke, 

also,  Longman  v.  Holmes,  2  Sir  W.  M'Cl.  72 ;  13  Price,  208. 
Black.  990 ;  Bast  v.  Matiland,  8  J. 


The  Attorney-General  v.  Carpenter. 

A.  NOTICE  to  plead  having  been  served  upon  the  de-  in  an  informa- 
fendant,  he  applied  to  the  Court  to  be  allowed  to  plead  in  torney-Generai, 
person,  he  having  been  informed  at  the  office,  that  he  J^Jin^lSS 
could  not  so  plead  without  leave  of  the  Court. 

Per  Curiam. — You  may  take  your  rule. 

Upon  the  suggestion  of  the  defendant,  he  was  directed 
to  hand  over  his  plea  to  the  officer  in  Court;  which  he  ac- 
cordingly did  (a). 

(«)  This  case  is  also  reported  1  C.  &  J.  409;  and  1  Tyr.  351. 


Risdale  v.  Kelly. 

IN  this  case  the  declaration,  which  was  in  debt,  demand-  a  plaintiff  U  not 
ed  60/.    There  were  six  counts  in  it,  and  each  was  for  JJ^IVSu 
10/.,  parcel  &c.    The  defendant  pleaded  that  he  did  not  UtT*  which  wU1 
owe  "  the  said  sum  of  10/.,"  above  demanded,  or  any  part  good  plea  by 

rejecting  sur- 
plusage. 
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1831.        thereof.     The  plaintiff  signed  judgment  as  for  want  of  a 


RlSDALB 
V. 

Kelly. 


plea. 


Ball  obtained  a  rule  for  setting  aside  this  judgment,  and 
cited  Atiwood  v.  Bonacich  (a). 

Jervis  and  Temple  shewed  cause,  and  cited  M'Donnell 
v.  M'Donnell  (6). 

Lord  Lyndhurst,  C.  B. — No  sum  of  10/.  is  demanded 
in  this  declaration.  Therefore,  when  you  say,  that  you  do 
not  owe  the  said  sum  of  10/.  above  demanded,  I  should  in* 
cline  to  think,  that  the  words  "  of  10/. "  may  be  rejected  as 
surplusage.  At  all  events,  it  is  too  much  to  treat  such  a 
plea  as  a  nullity. 

The  other  Judges  concurred. 

Rule  absolute  (c). 

(«)  I  D.  &  R.  474.  (c)  This  case  is  also  reported  in 

(6)  3  B.  &  P.  174.  1  C.  &  J.  410,  and  1  Tyr.  387- 


Rex.  v.  Hind,  Clerk. 

To  a  special  ca.  ARCHBOLD  moved  for  a  writ  of  sequestration  to  be 
riff  returned  an  awarded  to  the  Bishop  of  Litchfield  and  Coventry,  to  se- 
inglhM  ae  dt-  questrate  the  ecclesiastical  profits  of  the  defendant's  bene- 
fendant  had  be-  fices.     The  defendant  had  been  outlawed  in  the  Court  of 

nefices,  but  no  •     »%        »  »        •         *•  •   1  i  •  i 

lay  fee;  the  Kings  Bench,  and  writs  of  special  ca.  utlag.  were  issued, 
awUrito7s"que8-  directed  to  the  sheriffs  of  Shropshire  and  Staffordshire. 
tration  on  read-  They  took  inquisitions  accordingly,  and  the  juries  found 
script  of  the  that  the  defendant  was  possessed  of  benefices,  but  of  no 
inaction.11       lay  fee.    These  inquisitions  were  returned  to  the  Court  of 

King's  Bench,  and  a  transcript  of  the  outlawry,  with  the 
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inquisitions,  was  brought  into  this  Court,  ami  entered  as         1831. 
read.  It  was  admitted,  that  there  was  no  decision  to  autho- 
rize the  application  now  made,  but,  upon  principle,  the  writ 
ought  to  be  awarded.     The  Court  was  also  referred  to  its 
Minute  Book,  under  the  date  of  the  26th  June,  1776. 

Per  Curiam, — The  writ  may  go  (a), 
(a)  Thii  case  U  also  reported  in  1  C.  &  J.  389,  and  1  Tyr.  347. 


Smith  v.  Cooper's  Assignees. 

KsHILTON  objected  to  the  justification  of  bail,  unless  in  this  Court,  if 
the  sum  of  5L  was  deposited  with  the  Master,  to  cover  the  successfully  op- 
costs  of  a  former  successful  opposition.  SoH^d^untii 

5L  has  been  de- 
_  posited  with  the 

Bayley,  B. — In  the  King's  Bench,  the  plaintiff  is  not  Master  to  corer 
entitled  to  have  costs  deposited,  unless  the  defendant  has  *'  "^ 
given  three  notices. 

The  Master  said  that  in  this  Court  the  plaintiff  was  en- 
titled to  have  the  deposit  made  after  one  successful  de- 
posit. 

Costs  deposited  (a). 

(a)  This  case  is  reported  in  1  brief  be  delivered  to  counsel  to 
C.  &  J.  4609  and  1  Tyr.  378.  The  oppose  the  bail  upon  the  first  no- 
plaintiff  is  entitled  to  costs  on  the  tice.  Barron  y.  Whitehead,  2  V. 
second  notice  of  justification,  if  a  &  J.  3. 
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Mason  v.  Clarke. 

if  a  cause  be  J.  HESIGER  applied  for  leave  to  move,  in  this  case,  for 

tings  in  term,  a  a  new  ttia\f  more  than  four  days  from  the  time  of  trial,  but 

be  mwed  for  at  ^^in  *°ur  days  ^rom  ^e  return  of  the  distringas.    The 

any  time  within  cause  had  been  tried  at  the  sittings  in  term. 

four  days  after 
the  return  of  the 

toou£?2rt  The  Court»  on  the  authority  of  Kirkham  v.  Marten  (a), 

than  four  days  permitted  him  to  move  (b). 

have  elapsed  . 


(«0  2  B.  &  Aid.  614.  1  C.  &  J.  41 1.    See  1  Reg.  Gen. 

(6)  This  case  is  also  reported  in      H.  T.  2  W.  4,  s.  65,  ante,  p.  191* 


Gould  v.  Davis. 
where  a  plain-    AN  this  case,  the  action  was  brought  to  recover  25/. 

n^nrwnudenin     While    the    CaUse   stood    for   trial»  and   shortly  before  the 

the  settlement     assizes,  the  defendant  called  upon  the  plaintiff's  attorney, 

of  an  action,  in  * 

order  to  deprive  and  told  him  that  he  had  a  defence ;  but  that,  as  the  plaintiff 
attorney  oV his     was  a  beggar,  he  would  give  231.  in  discharge  of  the  debt 

^debt^nd  bUI  and  cost8,   The  Plaintiff'8  attorney  told  the  defendant,  that 

costs  is  given  by  the  costs  would  amount  to  that  sum;  but,  if  the  plaintiff 

in  furtherance  would  accept  51.  for   his  debt,  he,  the  attorney,  would 

?hehCourt1wiC|n,  not  dissuade  the    plaintiff  from   such  an  arrangement. 

compel  the  deli-  On  the   day   this  conversation    took  place,  the  defen- 

very  up  of  that  #  m 

bill.  dant  went  to  an  inn,  near  the  plaintiff's  residence,  sent 

for  the  plaintiff,  and  prevailed  upon  him,  without  the  pri- 
vity or  assent  of  the  attorney,  to  settle  the  action  for  24tL9 
by  a  written  memorandum,  which  included  debt  and  costs. 
A  bill  for  24/.  was  given  to  the  plaintiff,  and  deposited 
with  a  person  named  Pollard,  with  whom  it  was  to  remain 
until  it  was  due.    The  attorney  applied  to  have  the  note 
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delivered  up  to  him,  on  the  ground  that  this  arrangement 
was  made  for  the  purpose  of  depriving  him  of  his  costs. 
A  rule  having  been  obtained  for  that  purpose — 

John  Evans  shewed  cause,  and 
Jervis  supported  it. 

Bayley,  B. — This  rule  ought  to  be  made  absolute. 
Wherever  there  is  a  collusion  between  a  plaintiff  and  a 
defendant,  for  the  purpose  of  depriving  the  attorney  of 
his  costs,  the  attorney  may  proceed  with  the  action  for 
those  costs.  In  the  present  case,  the  plaintiff  and  defen- 
dant settle  the  debt  between  themselves,  the  defendant 
being  well  aware  of  the  claim  of  the  attorney,  and  that  the 
plaintiff  was  unable  to  pay  the  costs.  The  plaintiff  has 
only  a  right  to  recover  his  debt ;  he  has  no  right  to  get 
into  his  hands  the  costs,  which  should  come  into  the  hands 
of  the  attorney.  The  defendant,  by  giving  this  security, 
lent  himself  to  the  plaintiff;  and  the  plaintiff  being  a  beg- 
gar, in  what  a  situation  would  the  attorney  be  placed  by 
the  arrangement  between  these  parties,  if  the  Court  were 
Dot  to  interfere  in  the  manner  prayed  by  this  rule?  The 
present  is  not  the  case  of  a  payment  of  money,  but  of  giv- 
ing a  security,  which  includes  the  costs  and  a  part  of  the 
debt.  The  security  being  given,  who  ought  to  have  the 
benefit  of  it?  If  the  cause  went  on,  the  attorney  would 
have  had  a  hen  on  the  fruits  of  the  action.  Here,  instead 
of  a  judgment,  a  security  is  obtained — an  undertaking  by 
the  defendant  to  pay  at  some  future  day.  Part  of  this  is 
clearly  in  satisfaction  of  the  claim  of  the  plaintiff's  attorney. 
It  seems  to  me,  therefore,  that  the  plaintiff's  attorney  has 
a  right  to  the  possession  of  this  document  for  the  purpose 
of  first  paying  himself,  and  as  a  trustee  accountable  to  the 
plaintiff  for  the  residue.    This  will  be  the  right  and  just 
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1831.  course  as  between  all  parties.  The  plaintiff  has  agreed 
that  the  defendant  should  be  discharged  on  payment  of 
24/.  Our  present  decision  will  satisfy  that  agreement 
The  plaintiff  will  receive  it  without  any  deduction,  except 
the  costs,  to  which  he  is  liable,  and  has  engaged  to  pay  to 
his  attorney.  I  am,  therefore,  of  opinion  that  this  rule 
should  be  made  absolute. 


The  rest  of  the  Judges  concurred. 


Rule  absolute  (a). 


(a)  This  case  is  also  reported  in  Welsh  v.  Hole,  Dough  237;  Tur- 
1  C&  J.  4 15,  and  lTyr.380.  See  win  v.  Gibson,  3  Atk.  720;  and 
Griffin  y.  Eylts,  1  H.  Black.  122;      Chapman  v.  Haw,  1  Taunt.  341. 


END  OF  EASTER  TERM. 
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Duckett,  Bart.  v.  Williams.  ^18^1'  ^ 

IN  this  case  a  rule  nisi  had  been  obtained  after  plea  TheCouruat 
pleaded,  but  before  issue  joined,  for  a  commission  to  issue  have  power  un- 
to examine  witnesses  in  France ;  and  that  the  trial  of  the  ?er  thJL l  WFL 

4,  C  **,  S.  4, 

cause  be  stayed  until  the  commission  should  be  returned,  to  issue  commis- 

sions  for  the 

under  the  1  Will  4,  c.  22,  s.  4  (a).     Cause  was  shewn  examination  of 
against  this  rule.  252.* 

sident  in  the 
%  King's  domi- 

Bayley,  B. — It  is  very  desirable,  particularly  in  cases  nions. 
upon  policies  of  insurance,  that  the  Courts  of  common 
law  should  have  the  power  of  issuing  commissions  for 
the  examination  of  witnesses  into  all  countries ;  and  with 
a  view  to  confer  that  power  upon  Courts  of  law,  the  sta- 
tute in  question  was  passed.  By  the  13  Geo.  3,  c.63,  s. 
44,  power  is  given  to  any  Court  in  which  an  action  is  de- 
pending, to  provide  and  award  a  writ  in  the  nature  of  a 
mandamus  to  the  Judges  in  India  for  the  examination  of 
witnesses.  Under  that  statute  the  mandamus  issues  to  the 
Judges;  and,  having  that  provision  in  view,  this  statute,  by 
the  first  section,  extends  that  provision  to  all  places  with- 
in his  Majesty's  dominions.  Under  the  first  section  a  writ 
in  the  nature  of  a  mandamus  may  be  directed  to  the  Judg- 

(«)  2  Dowl.  Stat.  43. 
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1831.        es  within  his  Majesty's  dominions.  Now,  if  it  were  intend- 
"     T  ed  to  confine  the  act  to  places  within  his  Majesty's  domin- 

v.  ions,  the  first  section  would  seem  to  be  an  adequate  pro- 

vision, and  there  would  be  no  occasion  to  make  provision 
for  the  examination  of  witnesses  under  any  other  commis- 
sion. But  the  4th  section  provides,  that  it  shall  be  law- 
ful to  and  for  each  of  the  Courts  at  Westminster,  &c,  to 
order  a  commission  to  issue  for  the  examination  of  wit- 
nesses on  oath,  at  any  place  or  places  out  of  the  jurisdic- 
tion of  the  Court  where  the  action  shall  be  depending. 
Why  is  a  limited  construction  to  be  put  upon  these  words, 
or  why  should  the  words,  "  at  any  place  or  places,"  be  li- 
mited to  places  within  his  Majesty's  dominions?  The  act 
may  not  be  obligatory,  and  the  Court  may  exercise  a  dis- 
cretion to  be  regulated  by  the  circumstances  of  each  case, 
whether  it  will  issue  a  commission ;  but  I  do  not  think  that 
the  power  of  the  Court  to  issue  a  commission  is  confined 
to  places  within  his  Majesty's  dominions.  We  are  con- 
firmed in  this  construction  by  the  course  which  has  been 
adopted  by  the  Court  of  King's  Bench. 

The  rest  of  the  Court  concurred. 

Rule  absolute  (a). 

(a)  This  case  is  also  reported  in  1  C.  &  J.  510,  and  1  Tyr.  502.   Sec 
Davidson  v.  Nicol,  ante,  p.  220. 


SlMONDS  V.  FOLKENHAM. 

If  issue  is  join-  JL  HIS  was  a  country  cause.  Issue  was  joined  in  Hilary 
term  fo  •"coun-*  Term,  but  no  notice  of  trial  was  given  for  the  ensuing  As- 
try  cause,  and     sizes,     A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit 

no  nonce  of  trial  #  . 

given  for  the       was  obtained  in  Trinity  Term,  and — 

ensuing  Assizes, 

the  defendant 

cannot  move  for  Judgment  as  in  case  of  a  nonsuit,  until  the  term  next  alter  the  second  Assizes. 
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Sir  JV.  Owen  shewed  cause  against  it.     He  contended         1831. 

that  the  application  was  premature,  and  cited  Red/ward  v.  simond* 
Way  (a),  Crowley  v.  Dean  (6),  Spiers  v.  Parker  (c),  and  v. 

the  rule  of  Court  of  Easter  Term,  1824  (d). 

Bayley,  B. — If  issue  is  joined  in  the  term  immediately 
before  the  Assizes,  and  a  rule  of  Court  directs,  that  judg- 
ment as  in  case  of  a  nonsuit  shall  not  be  granted  in  the 
next  term  after  issue  joined,  unless  notice  of  trial  has  been 
given,  it  is  clear  upon  every  principle  of  common  sense, 
that  judgment  as  in  case  of  a  nonsuit  cannot  be  moved 
for  in  a  country  cause,  where  no  notice  of  trial  has  been 
given  until  the  term  after  the  second  Assizes.  The  rule 
means  that  you  cannot  move  for  judgment  as  in  case  of  a 
nonsuit,  where  no  notice  of  trial  has  been  given  in  a  town 
cause,  until  the  second  term  after  that  in  which  issue  is 
joined;  and,  in  a  country  cause,  until  the  term  after  the 
second  Assizes  after  issue  joined. 

Rule  discharged  with  costs  (e). 

(a)  13  Price,  463.  (d)  M'Clel.  708. 

(b)  1  C.  &  J.  18.  (e)  This  case  is  also  reported  in 

(c)  lb.  d.  1  C.  &  J.  513,  and  1  Tyr.  501. 


Anonymous. 

&IR  W.  Owen  opposed  the  justification  of  bail  by  affida-  Where  ail  re- 
vit,  on  the  ground  that  one  of  the  bail  was  described  as  ^SSLdly 
residing  in  Somers  Town,  the  4  W.&M.  c.  4,  s.  2,  requir-  °LLT*?*  or 
ing  bail  within  ten  miles  of  the  city  of  London  or  WesU  they  mutt  jus- 

•      .       .     .      ../»    .  tiff  in  person. 

minster  to  justify  in  person. 

The  Master  certified  that  the  practice  was  conformable 
to  the  statute. 


294  CASKS  ON  POINTS  OF  PRACTICE,  EXCH. 

1831.  Time  was  allowed,  on  payment  of  costs,  for  the  bail  to 

A^iTus.    justify  in  person  (a). 

(a)  This  case  is  also  reported  in  1  C.  &  J.  516. 


Roberts  v.  Wright. 

In  an  action  tJOHN  JERVIS  shewed  cause  against  a  rule  obtained 
the  venue  may  on  the  usual  affidavit,  for  changing  the  venue  in  an  action 
on  tnTuMudUP~  uPon  an  I-  O.  U.  He  contended  that  the  instrument  was 
affidavit  like  a  promissory  note,  in  an  action  upon  which  the  venue 

could  not  be  changed. 

Henderson,  in  support  of  the  rule,  contended  that  an 
I.  O.  U.  was  not  like  a  promissory  note,  for  it  required  no 
stamp,  and  it  did  not  pass  by  delivery. 

Per  Curiam. — The  rule  must  be  absolute  for  changing 
the  venue. 

Rule  absolute  (a). 

(a)  This  case  is  also  reported  in  See  also  1  Reg.  Gen.  H.  T.  2 
1  C.  &  J.  647,  and  1  Tyr.  632.      Will.  4,  s.  \03,  ante,  p.  197- 


MEMORANDUM. 

J.N  future  it  will  not  be  necessary  to  give  a  rule  to  bring 
in  demurrer  books,  but  the  motion  for  a  concilium  may  be 
made  without  it.  And  it  will  be  sufficient  to  deliver  the 
books  to  the  Barons  two  days  before  the  day  of  argument. 


END  OF  TRINITY  TERM. 
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IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Doe  v.  Roe.  ^ 

fVlGHTMAN moved  for  judgment  against  the  casual  An  affidavit  of 
ejector.     The  affidavit  stated  a  service  "  on  A.  B*  and  C.  ciaration  in 
D.,  a,  executor,?  *2Ma  * 

D.v  tenants  hi 
possession  iim> 

Bayley,  B. — Why  are  the  words  "  as  executors"  intro-  «?«**■*,"  it  in- 
duced? They  are  qualifying  words,  which  induce  a  doubt.         cnt' 
On  an  indictment  for  perjury,  it  might  be  said,  that  the 
possession  of  one  was  the  possession  of  both.    The  affi- 
davit must  be  amended. 

Rule  refused  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  45,  and  1  Tyr.  499. 


Fenton  v.  Warre. 
fJOHN  Jervis  opposed  bail  on  the  ground  that  the  no-  By  2  Reg.  Gen. 

T.  T  1  WilL 

tice  did  not  state  that  the  bail  had  respectively  resided  at  4,  it  i*  sufficient 
their  places  of  residence  described  in  the  notice  for  the  ^j£JJf SJJ *he 
last  six  months,  according  to  2  Reg.  Gen.  T.  T.  1  Will.  ««■»*■"»  * *• 

0  °  bail  for  the  last 

4?  (a).  six  months, 

without  going 
on  to  stale  that  such  was  their  residence  during  that  period. 

(«)  Ante,  p.  103. 
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Bayley,  B. — It  is  not  necessary  that  the  notice  should 
state  that,  because  it  must  be  assumed,  until  the  contrary 
appears,  that  the  bail  have  resided  at  the  places  of  resi- 
dence described  for  the  last  six  months.  If  the  fact  be 
otherwise,  the  plaintiff  may  raise  the  objection  by  affida- 
vit. 

Bail  allowed  (a). 


(a)  This  case  is  also  reported  in  2  C.  &  J.  54,  and  2  Tyr.   158. 
See  also  Anonymous,  ante,  p.  160. 


Where  a  rule 
nisi  was  ob- 
tained for  set- 
ting aside  an 
attachment  for 
irregularity,  and 
the  defendant's 
attorney  offered 
to  waive  the 
proceedings, 
and  pay  the 
costs,  but  the 
rule  was  per- 
sisted in,  the 
Court  made  the 
rule  absolute 
with  costs,  up 
to  the  time  of 
the  offer,  the 
plaintiff's  attor- 
ney paying  the 
costs  subse- 
quently incur- 
red* 


Halton  v.  Stocking. 

STEER  shewed  cause  against  a  rule  for  setting  aside  an 
attachment  on  the  ground  of  irregularity.  He  admitted 
the  irregularity,  but  produced  an  affidavit  stating  that  the 
defendant's  attorney  had  offered  to  waive  the  proceeding 
and  pay  the  costs,  notwithstanding  which  the  rule  was  per- 
sisted in.  He  cited  Beeston  v.  Beckett  (a),  to  shew  that 
the  Court  would,  in  such  a  case,  require  the  party  applying 
for  the  rule  to  pay  costs  incurred  subsequently  to  the 
offer. 

Per  Curiam. — The  rule  must  be  made  absolute.  The 
defendant  must  pay  the  costs  incurred  up  to  the  time 
when  the  offer  was  made,  and  the  attorney  for  the  plain- 
tiff must  pay  the  costs  subsequently  incurred. 

Rule  accordingly  (A). 


(a)  4M.&R.  100. 
(6)  This  case  is  also  reported  in  2  C.  &  J.  60,  and  2  Tyr.  165. 
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Gibson  v.  White. 

JDUTT  shewed  cause  against  a  rule  nisi  obtained  by  where  a  de- 
Cotnt/n,  on  the  part  of  the  bail,  for  time  to  render  the  de-  J^fodv  under  a 
fendant,  who  was  in  the  custody  of  the  keeper  of  Newgate,  warrant  of  com- 

missioners  of 

under  a  warrant  from  commissioners  of  bankrupt,  and  was  bankrupt,  the 
to  be  brought  before  the  commissioners  in  a  few  days.  He  large  tne  time 
contended,  that,  as  the  bail  had  not  justified,  they  could  J^'J^jJj* 
make  no  motion ;  for,  until  they  had,  they  were  not  in  Court,  though  the  bail 

have  not  justi- 
fied. 

Per  Curiam.^— As  the  defendant  is  as  it  were  in  crimi- 
nal custody,  and  the  bail  cannot  make  the  render  in  due 
time,  this  is  an  exception  to  the  general  rule,  and  there- 
fore the  bail  ought  to  have  time  to  render. 

*  Rule  absolute  (a), 
(a)  This  case  is  also  reported  in  2  C.  &  J.  85,  and  2  Tyr.  162. 


Poole  t>.  Salter. 

A  HE  defendant  in  this  case  had  pleaded  judgment  re-  The  Court  re* 
covered.  Sufficient  time  not  remaining  in  the  term  for  ^  **£[  of 
the  plaintiff  to  move  for  a  rule  to  produce  the  record,  an  Judpnc«tre- 

*  *  covered  on  affi- 

apphcation  was  made  on  his  part,  that  he  might  be  at  li-  davit  of  iu  be- 
berty  to  treat  the  plea  as  a  nullity  (on  an  affidavit  of  its  though  there  '* 
falsehood),  and  sign  judgment.      Unless  the  application  ^^SJjJ**11 
was  granted,  the  plaintiff  would  be  delayed  until  the  next  plaintiff  to  get 
term.     It  appeared,  however,  that  the  plea  had  been  de-  term,  he  having 
livered  in  sufficient  time  for  the  plaintiff* to  have  proceed-  JS^ewguUr 
ed  and  got  his  judgment  in  the  usual  way.  8tcP8  for  ***** 

*  purpose  in  the 

earlier  part  of 

Per  Curiam. — The  plaintiff  should  have  taken  the  rc»  *  e  term' 
yol.  i.  x 
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1831.         gular  steps  to  obtain  judgment  in  the  earlier  part  of  the 

term. 

Rule  refused  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  85,  and  2  Tyr.  139. 


HODGKINSON  V.  WHALLEY. 

a  plaintiff  can-  l\,m  V.  RICHARDS  obtained  a  rule  to  discharge  the  de- 
current  writs  of  fendant  out  of  custody,  on  the  ground  that  the  ca.  sa.,  un- 
u^acTunder0'  ^er  wk*ch  he  had  been  taken,  had  been  issued  before  the 
both.  return  of  a  concurrent  writ  otjl.fa.,  under  which  a  levy 

had  been  made.  The  whole  amount  of  the  levy  was  paid 
over  to  the  landlord  for  rent,  under  the  8  Anne,  c.  14,  s.  1, 
except  the  sum  of  17*.  6d.,  which  went  towards  the  ex- 
penses of  the  execution. 

Follett  shewed  cause. — The  plaintiff  had  a  right  to  issue 
both  writs,  but  only  to  execute  one  (a).  The  question  then 
is,  whether  there  was  any  execution  of  thefi.fa.  Now, 
here,  the  rent  swallowed  up  all  except  the  sum  of  17*.  6rf., 
which  must  go  towards  the  expenses.  There  was,  there- 
fore, no  occasion  to  return  the  writ  of  fi.fa.,  as  nothing 
was  done  under  it  towards  satisfying  the  plaintiff. 

Per  Curiam. — The  record  would  be  irregular,  if  this 
rule  were  not  made  absolute ;  for,  there  would  appear  an 
award  of  both  aji9fa.  and  a  ca.  sa.  at  the  same  time.  No 
doubt,  both  may  issue  together,  because,  the  practice  is, 
not  to  enter  them  on  the  record,  if  nothing  is  done.  But, 
if  you  execute  one,  you  must  make  an  entry  of  the  return 
of  that,  before  you  can  award  the  other.     Here,  there  has 

{a)  Miller  v.  Parndl,  6  Taunt.  371, 
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been  a  seizure  under  the  fi.  fa.;  anil,  if  an  action  of  tres-         1831. 
pass  were  brought  for  the  seizure,  you  would  have  to  jus-    HoDOKIN80N 
tify  under  the  fi.fa.     It  is  clear,  on  principle,  that  you  »• 

Yt  II alley* 

cannot  have  two  writs,  and  act  under  both  at  the  same 
time  («). 

Rule  absolute,  with  costs,  if  defendant 
would  undertake  to  bring  no  action ; 
without  costs,  if  he  would  not  (6). 

(a)  Edmond  ?.  Ross,  9  Price,  5.      v.  Stevens,  ante,  p.  67 ;  Anonymous, 

(b)  See  thi«  case  also  reported      ante,  p.  59;  and  Jaw*  v.  Tye,  ante, 
in  2  G.  &  J.  86.    See  also  Lowes      p.  181. 

v.  Codrington,  ante,  p.  30 ;  Prescott 


Wilson  v.  Minchin. 

mt L ATT  shewed  cause  against  a  rule  obtained  by  Follett,  Security  for 
calling  on  the  plaintiff  to  find  security  for  costs.     An  order  jj^pnJdfor  after 
for  time  to  plead  had  been  granted,  and,  therefore,  he  con-  *^rf0er  f^ 
tended,  that  the  application  was  too  late.     He  cited  Dun- 
can v.  Stent  (a). 

Per  Curiam. — In  that  case  the  application  was  made 
after  plea  pleaded.  A  defendant  may  come  to  ask  for  se- 
curity for  costs  at  any  time  before  plea  pleaded.  The  prin- 
ciple is,  that  the  application  should  be  made  in  the  earliest 
stage  of  the  proceedings,  in  order  to  avoid  unnecessary 
expense. 

Rule  absolute  (6). 

{a)  6  B.  &  Aid.  702;  1  D.  &  R.  Rex  v.  Day,  ante,  p.  32;  Rex  ?. 

MB.  Patteson,  lb.;  Chit.Prac.  101 ;  and 

(b)  This  case  is  also  reported  in  1  Reg.  Gen.  H.  T.  2  W.  4,  s.  98, 

2  C.  &  J.  87,  and  2  Tyr.  166.  See  ante,  p.  196. 
Brown  v.  Wright,  ante,  p.  95;  and 
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If  one  of  two 
plaintiffs  be  re- 
sident abroad, 
and  the  other 
in  this  country, 
the  Court  will 
not  compel  the 
absent  plaintiff 
to  give  security 
for  costs. 


Anonymous. 

JlLATT  shewed  cause  against  a  rule  obtained  by  Follelt, 
for  security  for  costs,  on  the  ground  that  one  of  the  plain- 
tiffs was  resident  abroad;  the  other  plaintiff  was,  however, 
resident  in  this  country. 

Per  Curiam. — We  know  of  no  case  in  which  security  for 
costs  has  been  required  by  the  Courts,  where  one  plaintiff 
was  resident  in  this  country,  and  the  other  abroad. 


Rule  discharged  (a). 


(a)  This  case  is  also  reported  in 
2C.&J.  88.    See  1  Tidd, Prac. 


535,  ed.  9 ;  and  1  Reg.  Gen.  H.  T. 
2W.4,  s.  98,  ante,  p.  196. 


Where  one  of 
.several  parties 
to  a  cognovit 
signs  after  the 
others,  his  sign. 


Perry  v.  William  Turner,  James  Turner,  and  Isaac 

Joel. 

A  COGNOVIT,  dated  the  3rd  of  November,  by  which 
5/.  was  to  be  paid  on  the  5th,  and  the  residue  of  the  plain- 
tiff's demand  at  stated  periods,  the  plaintiff  being  at  liberty 
ing  relates  back  t0  SHjn  judgment,  and  issue  execution  for  the  whole  upon 

to  the  time  of  .  .  <♦ 

their  signing,  any  default,  was  signed  by  two  defendants,  Urn.  Turner 
piaintiff's"attor-  and  James  Turner,  on  the  3rd,  and  by  the  other  defen- 

ney's  clerk  un-  £ani  J$aac  JQel  on  tJ)e  7^  Qn  ^g  7th  tne  firgt  jnstal_ 
authorized  to 

receive,  is  no  ment  was  paid  to  the  plaintiff's  attorney's  clerk,  who  had 
plaintiff's  right,  no  authority  to  receive  it;  and,  subsequently  on  that  day, 
insunceVone6  judgment  was  signed.  On  the  8th,  notice  was  given  to 
of  several  joint    tax  costs  on  the  9th,  which,  at  the  request  of  one  of  the 

defendants,  the 

taxation  of  the 

plaintiff's  costs  is  deferred,  an  entire  day's  notice  of  taxation  on  another  day  is  not  necessary. 
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defendants,  was  postponed  till  the  10th.     On  the  morning         1831. 
of  that  day,  the  defendant's  attorney  received  a  notice  to 
attend  the  taxation  of  costs  at  two  o'clock  that  day.     He 
did  not  attend,  and  the  costs  were  taxed  in  his  absence. 
A  rale  nisi  was  obtained  by 

Lloyd  Hall  to  set  aside  the  judgment  and  execution  for 
irregularity,  upon  the  grounds,  first,  that  the  cognovit  had 
not  been  signed  by  Joel  before  the  first  default ;  secondly, 
that  the  notices  of  taxation  were  insufficient;  and,  lastly, 
that  judgment  could  only  be  entered  up  for  the  one  instal- 
ment due.  He  cited  Butler  v.  Bulkley  (a),  Astley  v.  W el- 
don  (A),  Charrington  v.  Laing  (c),  and  Kemble  v.  Fatten  {d\ 

Aglionby  shewed  cause. 

Per  Curiam. — If  any  injustice  has  been  done  by  the 
Master's  taxing  the  costs  in  the  absence  of  the  defendant's 
attorney,  it  may  be  sent  back  to  him,  to  see  whether  there 
should  be  any  deductions :  but,  independantly  of  that  con- 
sideration, the  judgment  and  execution  seem  to  us  to  be 
regular.  The  objection  to  the  judgment  is,  that,  when  the 
cognovit  was  executed  by  Joel,  one  of  the  defendants,  the 
time  for  payment  of  the  first  instalment  had  gone  by,  and 
therefore,  that,  though  the  cognovit  in  form  was  to  give 
indulgence,  it  was  in  effect  forfeited.  We  are,  however, 
of  opinion,  that,  when  the  party  executed,  he  executed  sub- 
ject to  all  the  same  consequences  as  if  he  had  executed  it 
at  the  time  when  it  bore  date.  The  date  shews  to  what 
period  of  time  the  cognovit  may  be  considered  as  refer- 
ring, that  is,  the  3rd ;  it  was  then  executed  by  two  of  the 
defendants,  and  the  third  does  not  execute  it  until  the 
7th ;  but,  when  he  does  execute,  he  agrees  to  the  language 

(a)  8  Moore,  104 ;  S.C.I  Wing.  242. 

243.  (<J)  3  M.  &  P.  425 ;  5.  C.  6  Bing. 

(6)  2  Bos.  &Pui.  346.  141. 
(c)3M.&P.687;  &C.6Bing. 
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1831.  of  the  cognovit,  and  puts  himself  in  the  same  situation  as  if 
he  had  executed  on  the  3rd.  He  might  think,  and  hope, 
and  expect,  that  judgment  would  not  be  immediately  sign- 
ed, but  there  was  nothing  to  prevent  the  plaintiff  from 
doing  so.  We  think,  therefore,  that  the  execution  related 
back  to  the  time  of  the  date;  and  that  the  plaintiff  was  at 
liberty,  if  he  thought  fit,  to  insist  on  his  right  immediately 
to  sign  judgment  on  the  cognovit. 

As  to  the  payment  to  the  attorney's  clerk  on  the  morn- 
ing of  the  7th,  as  the  clerk  had  no  authority  to  receive  it, 
the  plaintiff's  right  was  not  waived. 

Then,  as  to  the  objection  that  no  regular  notice  of  tax- 
ation of  costs  was  given,  we  are  not  clear  that  the  plaintiff 
might  not  have  taxed  on  the  10th,  after  what  had  taken 
place,  without  any  further  notice ;  but,  at  all  events,  he 
was  not  bound  to  give  one  day's  notice ;  and  if  he  gave  a 
fair  and  reasonable  notice,  his  proceedings  were  not  irre- 
gular* On  the  morning  of  the  10th,  the  defendant's  at- 
torney had  notice  of  taxation  for  two  o'clock  that  day.  It 
is  known,  however,  that  the  Master  does  not  attend  until 
three,  and,  therefore,  that  is  a  notice  of  two  for  three* 
The  defendant's  attorney  goes  at  two,  and  not  finding  the 
plaintiff's  attorney  in  attendance,  he  goes  to  the  office  of 
the  latter,  and  tells  his  clerk,  that  it  ia  not  convenient  to  at- 
tend any  longer  on  that  day;  but,  it  is  not  sworn,  that  it 
is  inconvenient  for  him  to  attend.  The  clerk,  however,  did 
not  acquiesce  in  any  delay,  but  informed  him  that  the  at- 
torney for  the  plaintiff  was  gone  to  the  Master's  office  with 
the  papers.  If  the  defendant's  attorney  had  gone  there, 
he  might  have  been  present  at  the  taxation. 

We  have  cautiously  avoided  expressing  any  opinion  as 
to  whether  a  neglect  to  give  notice  of  taxation  of  coats 
gives  the  defendant's  attorney  a  right  to  set  aside  the  pro- 
ceedings for  irregularity.  The  Court  has  made  an  order 
regulating  what  notice  shall  be  given,  but  it  has  not  said 
what  the  consequences  of  not  following  that  order  shall  be. 
It  may  be,  that  the  Court  would  consider  it  as  a  matter  on 
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which  they  are  to  use  their  discretion  in  each  particular 
case,  and  that  in  some  cases  they  would  set  aside  the  judg- 
ment, in  others,  they  would  not. 

Upon  the  whole,  we  are  clearly  of  opinion,  that  we  can- 
not treat  this  as  an  irregular  judgment. 

Rule  discharged,  without  costs;  the 
Master  to  say  whether  any  and  what 
deduction  should  be  made  from  the 
amount  of  the  costs  as  taxed  (a). 
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(a)  This  case  is  also  reported  in 
2  C.  &  J.  89,  and  2  Tyr.  128.  See 
also  Skew  v.  Evans,  10  East,  576; 
and  Miller  y.  Bowden,  1  C.  &  J. 
563 ;  in  which  it  was  holden,  that 
a  non-compliance  with  rules  of 
Court,  which  are  merely  directory, 


does  not  avoid  the  proceedings. 
But  see  Ryley  v.  Boistomat,  post, 
and  1  Reg.  Gen.  H.  T.  2  W.  4,  ss. 
9 1,  92,  ante,  p.  1 96.  See  also  Edg- 
irtgton  v.  Proudman,  ante,  p.  152, 
and  Ariel  v.  Barrow,  7  Bing.  375. 


Iftr/wirteToMLiNs. 

ISTARKIE  moved,  that  the  Town  Clerk  of  Richmond  Clerks  of  the 

might  be  allowed  to  verify  his  return  to  this  Court  of  es-  £rify  toei™- 

treats  &c,  by  affidavit,  without  a  commission  or  personal  turns  of  estreats 

.  &c.  to  this  Court 

appearance,  the  amount  being  under  5/.  by  affidavit, 

without  a  com- 
mission  or  per- 

The  Court  granted  the  motion,  and  directed  that  for  the  tonal  appear- 

future,  where  the  estreats  &c.  did  not  amount  to  5/.,  clerks  amount  is  under 

of  the  peace  should  be  at  liberty  to  verify  their  returns  to  5/* 
this  Court  by  affidavit,  without  a  commission  or  personal 
appearance  (a). 


(«)  This  case  is  also  reported 
In  2  C.  &  J.  122.  See  Ex  parte 
Hodgson,  2  Y.  &  J.  142.  By  the 
3  Geo.  4,  c.  46,  s.  14,  clerks  of  the 
peace,  &c.  are  required  to  make 
and  deliver  into  this  Court  a  true 
and  perfect  duplicate  or  certificate 
of  all  fines,  &c.;  and  by  the  4  &  5 


W.  &  M.  c.  24,  s.  5,  clerks  of  the 
peace  &c.  on  returning  estreats, 
are  required  to  take  an  oath  pre- 
scribed by  that  statute,  which  oath 
can  only  be  administered  by  a 
Baron  in  open  Court,  or  by  com- 
mission. See  2  Y.  &  J.  146,  n. 
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Doe  v.  Roe. 

The  li  Geo.  4  IsOLQUHOUN  moved  on  the  24th  of  November,  for 
70,  i.  36,  which  judgment  against  the  casual  ejector,  and  submitted  that  the 
jStoiSS*.  statute  of  the  1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  36,  applied 
lords  in  recover-  to  this  case.  It  was  an  ejectment  by  a  landlord  against  his 
of  premises,  to  tenant,  and  the  right  of  entry  of  the  former  had  accrued 
h«  tcc^edf116  in  the  Present  term.  The  declaration  was  intitled  of,  and 
does  not  apply     served  in,  this  term. 

to  cases  in  which 
the  title  accrues 

or  Easter  Term.       Bayley,  B. — That  statute  only  applies  where  the  right 

of  entry  accrues  in  or  after  issuable  terms.    In  other  cases 
you  must  proceed  as  formerly  (a). 

(a)  This  case  is  also  reported  in      Roe,  ante,  p.  79 ;  and   1   Dowl. 
2  C.  &  J.  123.      See  also  Doe  v.      Stat.  387. 


Edensor  v.  Hoffman  and  Another. 

Rale  7  of  Reg.  J.N  this  case  the  writ  was  returnable  in  last  Trinity  Term. 
4,'as  to  impar-*  The  declaration  was  delivered  on  the  16th  of  November, 
lances,  only  aP-  mt\t\e&  0f  Trinity  Term,  and  indorsed  to  plead  in  four 

plies  to  cases  in  *  * 

which  the  writ,  days.     On  the  1 8th  of  November,  a  summons  was  served 

decUwtlo" 'are  for  a  month's  time  to  plead,  which  was  indorsed  by  consent 

term.6  samc  for  ten  days'  time  to  plead.     No  order  was  drawn  up,  and 

if  the  defen-  on  the  22nd  of  November  the  plaintiff  signed  judgment  for 

dant  is  entitled  *        1        •   •  •  j       t_  •     •    j 

to  an  imparlance  want  of  a  plea.     A  rule  nisi  to  set  aside  this  judgment  for 

and  takes  out  a      .  .      .       .        .        ,  Ll   .       i 

summons  for       irregularity  having  been  obtained— 

time  to  plead, 
which  is  indorsed 

by  consent,  he         jj#  y.  Richards  shewed  cause. — The  defendant  was  not 

waives  the  im-  .  i      ~        r  m   rr»      «    »»»••  »> 

parlance,  and      entitled  to  an  imparlance.     By  rule  7,  of  1 .  1 .   1  WtU. 

the  plaintiff  may 

sign  judgment 

for  want  of  a  pica,  before  the  enlarged  lime  for  pleading  has  expired,  if  no  order  be  drawn  up. 
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4(a),  it  is  ordered, "  that  upon  every  declaration  delivered         1831. 
or  filed  on  or  before  the  last  day  of  any  term,  the  defen-      EDENg0R 
dant,  whether  in  or  out  of  any  prison,  shall  be  corapella-  "• 

#  .  .    _  Hoffman* 

ble  to  plead  as  of  such  term,  without  being  entitled  to  any 
imparlance." 

Bayley,  B. — That  is,  where  the  writ,  appearance,  and 
declaration,  are  of  the  same  term.  Before  the  late  rule, 
the  defendant  was  not  bound  to  plead  as  of  the  term  in 
which  the  declaration  was  delivered,  unless  the  declara- 
tion was  delivered  on  or  before  the  fourth  day  exclusive 
before  the  end  of  the  term  in  which  the  writ  was  return- 
able. By  the  new  rule,  the  last  day  is  substituted  for  the 
fourth  day  before  the  end  of  the  term. 

R.  V.  Richards. — But  the  summons  and  indorsement 
were  a  waiver  of  the  imparlance. 

Bayley,  B. — They  amount  to  an  admission  that  the 
plaintiff  was  entitled  to  a  plea  as  of  that  term. 

Chilton,  in  support  of  the  rule,  contended  that  the  plain- 
tiff having  consented  to  give  ten  days'  time  to  plead,  he 
ought  not  to  have  signed  judgment. 

Lyndhurst,  L.  C.  B. — The  judgment  is  regular,  and 
can  only  be  set  aside  upon  payment  of  costs. 

Rule  accordingly  (b). 

(a)  Ante,  p.  104. 
(6)  This  case  is  also  reported  in  2  C.  &  J.  140. 
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The  assignee  of 
an  insolvent 
debtor  cannot 
bring  an  action 
for  rent  against 
the  tenant  of 
premises,  in 
which  the  insol- 
vent has  a  life 
interest,  in  the 
names  of  the 
trustees  of  those 
premises,  with- 
out their  con- 
sent, or  the  offer 
to  them  of  a 
sufficient  indem- 
nity against 
costs. 

The  Court 
may  rescind  a 
Judge's  order, 
though  not 
made  a  rule 
of  Court 


Spicer  and  Another  v.  Todd. 

AN  insolvent  debtor,  named  Pinning,  having  been  enti- 
tled to  the  rents  and  profits  of  an  estate  for  life,  his  assig- 
nee tendered  an  indemnity  to  the  plaintiffs,  who  were  the 
trustees  of  the  property,  and  brought  an  action  in  their 
name  against  the  tenant  for  rent.  Upon  an  affidavit,  that 
the  action  was  brought  against  the  consent  of  the  plaintiffs, 
a  Baron  at  chambers  set  aside  the  proceedings  for  irregu- 
larity, with  costs  to  be  paid  by  the  attorney.  The  order 
was  not  made  a  rule  of  Court.  A  rule  for  rescinding  this 
order  was  obtained  on  the  authority  of  Chambers  v.  Do- 
naldson (a),  which  it  was  contended  shewed  that  the  assig- 
nee might  use  the  names  of  the  plaintiffs,  and  that  their 
only  course  was  to  apply  to  stay  the  proceedings  until  they 
were  indemnified  against  the  costs.  It  was  also  contended, 
that  a  Judge  at  chambers  had  no  authority  to  give  costs. 


Piatt  shewed  cause,  and  contended,  that  the  motion 
could  not  be  supported,  because  the  order  had  not  been 
made  a  rule  of  Court* 

The  Court  overruled  this  objection. 

Piatt  then  admitted  that  he  could  not  support  that  part 
of  the  order  which  directed  the  payment  of  costs,  but  con- 
tended, upon  the  merits,  that  the  assignee  was  not  entitled 
to  use  the  names  of  the  plaintiffs  without  their  consent, 
and  expose  them  to  the  peril  of  costs. 

Archbold  supported  the  rule,  and  contended  that  the 
plaintiff  should  apply  to  the  Court  to  stay  proceedings  un- 


(«■)  9  East,  471. 
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til  they  were  sufficiently  indemnified.  If  this  rule  were 
discharged,  the  assignee  would  have  no  remedy  but  in 
equity.  In  ejectment  it  was  the  constant  practice  to  use 
the  names  of  persons  in  whom  the  legal  estate  was ;  and 
yet  lessors  of  the  plaintiff  were  liable  to  costs. 


1831. 


Spicer 

V. 

Todd. 


Per  Curiam. — In  the  case  of  Chambers  v.  Donaldson, 
the  plaintiff,  who  was  a.  feme  cover te,  could  only  obtain  re- 
dress for  a  trespass  committed  in  her  house,  in  which  she 
lived  separately  from  her  husband,  by  using  his  name;  and 
Lord  Ellenborough  said,  that  the  defendants  were  collud- 
ing with  the  husband  to  protect  their  own  wrong.  But, 
what  right  have  you  to  commence  this  action  without  the 
approbation  of  the  trustees?  You  should  at  least  shew  an 
application  to  them,  and  the  offer  of  a  sufficient  indemnity 
before  the  action  was  commenced.  The  Baron's  order, 
and  all  proceedings  in  the  action,  must  be  stayed,  until  the 
plaintiffs  are  indemnified  to  the  satisfaction  of  the  Master. 
The  rule  will  then  be  absolute. 

Rule  accordingly  (a). 


(a)  This  case  is  also  reported  in 
2  C.  &  J.  165.  See  Brown  v. 
Wright,  ante,  p.  95.  It  seems  to 
hare  been  taken  for  granted  in 
this  case,  that  a  Judge  at  Cham- 
hen  has  no  power  to  grant  costs; 
hut  there  appears  to  be  a  differ- 
ence of  opinion  among  the  Courts 
on  this  subject.  The  Court  of 
King's  Bench  were  of  opinion  in 
Ready.  Lee,  (2  B.  & AdoL  415;  S. 
C.  Anon,  ante,  p.  52),  that  a  Judge 
at  Chambers  has  no  power  to  grant 
costs;  but  the  Common  Pleas,  in 


Doed.  Pretcott  r.Roe  (9Bing.  104, 
and  ante,  p.  274),  was  of  opinion, 
that  a  Judge  has  such  a  power. 
It  is  to  be  observed,  however,  that 
the  Court  of  C.  P.  took  time  to 
consider  j  while  in  the  Exchequer 
the  attention  of  the  Court  was  not 
called  to  the  point;  and  the  Court 
of  K.  B.  stopped  Tomlin&on,  who 
contended  that  no  such  power 
existed  See  the  language  of  Lord 
Tenterden  in  this  latter  case,  ante, 
p.  52. 
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In  order  to  en- 
ter up  judg- 
ment on  an 
old  warrant  of 
attorney,  it  is 
not  sufficient 
that  the  sub- 
scribing witness 
should  sign  the 
affidavit  of  exe- 
cution in  the 
character  of  the 
commissioner 
before  whom  it 
was  sworn,  but 
he  must  make 
affidavit  also. 


Field  v.  Bearcroft. 

JlkENDERSON  moved  to  enter  up  judgment  on  a  war- 
rant of  attorney  more  than  a  year  old.  There  was  an  at- 
testing  witness  to  the  execution  who  did  not  join  in  the 
affidavit,  but  signed  his  name  to  it  as  the  commissioner  be- 
fore whom  it  was  sworn. 

Per  Curiam. — That  at  most  is  only  an  assertion,  not  an 
oath.    The  affidavit  is  insufficient. 

Rule  refused  (a). 


(a)  This  case  is  also  reported  in  2  C.  &  J.  217-    See  1  Reg.  Gen. 
H.  T.  2  W.  4,  s.  73,  ante,  p.  192. 


It  is  not  suffi- 
cient in  applying 
for  judgment  as 
in  case  of  a  non- 
suit, to  state 
that  the  plaintiff 
replied,  and  that 
the  cause  is 
thereby  at  issue, 
but  it  must  be 
sworn  without 
quali6cation 
that  the  cause 
is  at  issue. 


Smyth  v.  Parslow. 

JljLEA  TON  moved  for  judgment  as  in  case  of  a  nonsuit. 
The  affidavit  on  which  he  moved  stated  that  special  bail 
was  put  in  in  Easter  Term;  that  the  plaintiff  declared  in 
Easter  Term;  that  the  defendant  pleaded  in  Trinitt/ Term; 
that  a  rule  to  reply  was  duly  given;  that  the  plaintiff  re- 
plied in  Trinity  Term;  and  that  the  cause  was  "  thereby 
at  issue." 

Per  Curiam. — The  cause  would  only  be  at  issue  if  the 
replication  were  the  similiter.  It  should  be  sworn  in  the 
usual  way  that  the  cause  "  is  at  issue."  The  affidavit  must 
be  resworn. 

Rule  refused  (a). 


(a)  This  case  is  also  reported  in  2  C.  &  J.  217- 
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Graham  v.  Browne. 
A  RULE  nisi  was  obtained  for  entering  a  suggestion  on  whereapiaintiff 

recovers  less 

the  roll  to  deprive  the  plaintiff  of  his  costs,  pursuant  to  than  lOf.  in  a 
the  45  Geo.  3,  c.  lxvii,  the  Bath  Court  of  Requests'  Act,  on  ^SSS7^ 
the  ground  that  the  plaintiff  had  recovered  a  verdict  for  ti*r*,ld1_e11'  . 

°  r  within  the  juns- 

less  than  10/.     The  action  was  brought  against  the  defen-  diction  of  the 
dant  as  acceptor  of  a  bill  of  exchange  for  8/.  16*.,  dated  Requests'  Act, 
London,  and  indorsed  by  King,  the  drawer,  who  resided  in  jj*  *J  j£j£ 
London,  to  the  plaintiff,  who  also  lived  in  London,  for  a  a  suggestion  to 

deprive  the 

debt  arising  in  London,  and  accepted,  payable  at  a  London  plaintiff  of  his 
banker's-    The  defendant  resided  at  Bath,  within  the  ^£3. 
jurisdiction  of  the  Court  of  Requests  there.  in  L°*d°*>  *nd 

•  the  cauae  jot  ac- 

tion did  not 

John  Williams  and  Comyn  shewed  cause,  and  contended  local  junsdic- 
that  the  case  of  Baildon  v.  Pitter  (a),  in  which  the  Court  tlon> 
of  King's  Bench  came  to  a  decision  in  support  of  a  rule 
similar  to  the  present,  required  consideration. 

Kelly,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Per  Curiam. — There  is  no  difficulty  in  the  construction 
of  this  act,  whatever  may  be  its  policy;  the  one  clause  takes 
away  the  costs  where  a  party  sues  in  another  Court  for  a 
cause  of  action  recoverable  in  the  Bath  Court  of  Requests; 
the  other  enacts,  that  the  debts  shall  be  recoverable  there, 
though  the  plaintiff  reside  out  of  the  jurisdiction.  Under 
these  circumstances  we  are  bound  by  the  plain  words  of 
the  statute. 

Rule  absolute  (b). 

(a)  3  B.  &  Aid.  210.  v.  Drew,  8  Bing.  141 ;  and  Mac- 

(6)  This  case  is  also  reported  in      key  v.  Goodden  and  Others,  post. 
2  C.  &  J.  327.   And  see  Meredith 
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1631. 


Ilsley,  Executor,  v.  Ilsley. 


when  process  b  Jo  ALL  shewed  cause  against  a  rule  for  cancelling  the 

affidavit  of  debt  bail-bond  in  this  case,  on  the  ground  of  a  variance  between 

JaTdff «  «e.  the  affidavit  of  debt,  which  was  made  by  the  plaintiff  as 

cutor,  it  is  no  executor,  and  the  process,  which  was  general. 

variance.  * 

Chilton,  in  support  of  the  rule,  cited  1  Tidd,  Prac.  147, 
ed.  9;  Spalding  v.  Mure  (a),  Stables  v.  Ashley  (b),  and 
Chapman  v.  Eland  (c).  He  endeavoured  to  distinguish  the 
case  of  Ashtcorth  v.  Ryal  (d),  from  the  present. 

Per  Curiam. — In  Ashworlh  v.  Ryal,  the  correct  rule  is 
stated,  viz.  that,  upon  general  process,  the  plaintiff  may 
declare  qui  tarn,  or  in  autre  droit,  as  executor,  which  rule 
was  adopted  and  acted  upon  by  the  Court.  That  case  is, 
therefore,  decisive  of  the  present. 

Rule  discharged  (e). 


(«)  6  T.  R.  363. 
{b)  1  B.  &  P.  49. 

(c)  2  N.  R.  82. 

(d)  1  B.  &.  Adol.  19. 

(e)  This  case  is  also  reported  in 


2  C.  &  J.  330.  See  The  Weavers* 
Comp.  v.  Forrest,  2  Str.  1232  j 
Marzetti  v.Comte  duJouffroy,  ante, 

p.  41;  and  Exors.  v. 

ante,  p.  97* 


James,  Gent.,  one  &c.  t\  Child. 

When  full  par-    THE  plaintiff,  in  obedience  to  6  Reg.  Gen.  T.  T.  1  Witt. 
tihdntiff*af  de-      ^  (a)>  kaa*  delivered  wifcb  his  declaration,  a  notice  that  the 

mand  would 

exceed  three  folios,  the  Court  will  compel  the  plaintiff  to  deliver  to  the  defendant  full  particulars  of 
his  demand,  the  defendant  paying  the  costs  of  those  particulars,  and,  if  necessary,  taking  short  no- 
tice of  trial. 

(a)  Ante,  p.  103. 
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P. 

Child. 


full  particulars  of  his  demand  would  exceed  three  folios,  l831- 
and  stated  generally,  that  his  demand  was  for  58/.  Is.  ljrf.,  jAMEa 
for  conveyancing  between  the  1st  of  January,  1822,  and 
the  1st  of  January,  1830.  A  summons  for  further  par* 
ticulara  was  attended  before  a  Baron,  and  on  that  occasion 
the  statements  on  each  side  were  so  contradictory  that  no 
order  was  made. 

Chilton  moved  for  a  rule  nisi  for  further  particulars, 
and  contended,  that,  in  all  cases,  according  to  the  spirit  of 
the  new  rule,  full  particulars  should  be  delivered  if  re- 
quired by  the  defendant,  whether  he  had  previously  had 
an  account  rendered  or  not ;  and  that  the  restriction  to 
three  folios  was  intended  for  the  benefit  of  the  defendant, 
who  was  not  to  be  put  to  the  expense  of  a  longer  parti- 
cular, if  he  had  already  a  full  account  in  his  possession. 

Bayley,  B.,  and  Vaughan,  B.,  said,  they  had  granted 
such  applications  at  Chambers  upon  the  terms  of  the  de- 
fendant paying  the  costs  of  the  particulars,  and,  if  neces- 
sary, taking  short  notice  of  trial.  It  might  be  that  the 
defendant  had  had  the  particulars  of  the  account  and  mis- 
laid them. 

A  rule  nisi  was  granted  upon  the  above  terms,  and 
cause  afterwards  shewn  by  E.  V.  fPilliams. 

Per  Curiam. 

Rule  absolute  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  252. 


time. 
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"  Doe  d.  Briggs  v.  Roe. 

Service  of  de-      txODSON  moved  for  judgment  against  the  casual  ejec- 

claration  in  #»•  i      .  111 

ejectment  tor  on  an  affidavit,  stating  that  the  party  who  was  to  serve 

in  ejectment  °n  the  declaration  in  ejectment  went  to  the  dwelling-house 
may  be  served     sought  to  be  recovered:  the  outer  door  was  locked:   he 

upon  the  wife  °  ' 

of  the  tenant       knocked  repeatedly;  a  servant  maid  came  into  the  shop; 
the  premises,       he  explained  to  her  the  object  of  his  coming,  and  request- 

with\erbhus?     cc*  ^er  to  °Pen  *^e  door,  that  he  might  serve  her  master 
band  at  the        (the  tenant  in  possession) ;  she  refused  to  open  the  door  or 

receive  the  declaration ;  upon  which  he  nailed  the  declara- 
tion and  notice  to  the  door,  and  departed.  On  the  fol- 
lowing day,  before  the  first  day  of  term,  the  wife  of  the 
tenant  in  possession  came  to  the  same  person  and  request- 
ed to  know  what  she  was  to  do  with  the  paper  which  she 
produced.  He  explained  what  it  was,  and  recommended 
her  to  go  to  the  attornies  of  the  lessor  of  the  plaintiff. 
She  said  she  would  see  her  husband  immediately,  and  he 
recommended  her  to  do  so. 

Per  Curiam. — It  amounts  to  nothing  more  than  an  ad- 
mission by  the  wife,  that  she  had  received  the  paper. 
There  is  nothing  to  shew  that  the  husband  was  in  the 
house.  If  you  had  shewn  that  the  husband  was  at  home, 
or  if  you  had  served  the  wife  when  she  called,  it  might 
have  been  sufficient.  It  is  not  necessary  that  the  wife 
should  be  upon  the  premises  when  she  is  served,  provid- 
ed it  appears  by  affidavit  that  she  is  living  with  her  hus- 
band at  the  time. 

Rule  refused  (a). 

(a)  This  case  is  also  reported  765 ;  2  B.  &  P.  55 ;  1  Chit.  Rep. 
in  2  C.  &  J.  202.  See  Anon.  1  499 ;  1  N.  R.  308 ;  1  Chit.  Rep. 
Chit.  Rep.  500,  n.j  and  6  T.  R.      228;  2  Wils.  263. 
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Jones  v.  Jonls. 

fFOHN  JERV1S  obtained  a  rule  nisi,  requiring  the  The  Court  will 
plain  tiff  to  shew  cause  why  he  should  not  give  security  for  t^Jwiden^out 
costs,  and  that  in  the  mean  time  proceedings  be  stayed.  ofth«J«™dic- 

*  r  °  J  uon  to  gire  se- 

The  defendant  resided  abroad,  out  of  the  jurisdiction  of  curity  for  costs, 
the  Court.  No  application  for  security  for  costs  had  been  previous  appU- 
made  to  the  plaintiff's  attorney  or  agent.  It  did  not  ap-  *^£^n 
pear  from  the  affidavits  in  what  stage  the  proceedings  plaintiff's  attor- 

l  fl,  ,.       t     J ,,  :  ney,  or  notice  of 

were ;  and  no  notice  of  the  motion  had  been  given.  the  motion 

given.     But 
without  such 

K  V.  Richards  shewed  cause,  and  cited  Bass  v.  Clive  (a).  aPPlic*«>n  or 

'  v  '     notice,  the  rule 

nisi  will  not  stay 

Per  Curiam. — The  rule  should  not  have  been  drawn  up  The  stage  of 
with  a  stay  of  proceedings,  without  an  affidavit  that  appli-  atethT5me  of* 
cation  had  been  made  for  security,  or  that  notice  of  the  the  motion  need 

i   •       i*»  not  be  stated  by 

motion  had  been  given.     If  the  plaintiff  is  out  of  the  ju-  the  defendant; 
risdiction  of  the  Court,  the  defendant  is  entitled  to  have  plaintiff  to  shew 
security  for  costs;  unless  the  plaintiff  shews  by  affidavit  Otitis  too  late. 
that  the  proceedings  are  in  such  a  stage  as  to  deprive  him 
of  that  right.    The  defendant  makes  the  application  at  his 
peril,  and  it  rests  with  the  plaintiff  to  shew  that  the  appli- 
cation is  too  late. 

Rule  absolute,  the  costs  to  be  costs  in  the  cause  (6). 

(a)  3  M.  &  S.  283.  ante,  p.  300;  Bailie  v.  De  Bemates, 

(b)  This  case  is  also  reported  IB.  &  Aid.  331;  Hancock  v.  Smith, 
in  2  C.  &  J.  207.  See  Wihon  v.  2  Chit.  Rep.  150;  and  1  Reg.  Gen. 
Minckin,  aftfe,p.  299;  Anonymous,  H.  T.  2  W.  4,  s.  98,  ante,  p.  196. 
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1831. 

Doe  d.  Snape  v.  Snape  and  Others. 
Where  a  person  JjAANNING  moved  to  strike  out  the  name  of  Butler 

has  entered  an      n  ,  .  .  /*»!•>. 

appearance  in  from  the  appearance  and  consent  rule,  upon  an  atndavit 
be^eV'parfy  which  stated  that  he  was  in  possession  of  no  part  of  the 
to  the  consent     premises  sought  to  be  recovered.     The  declaration  and 

rule,  but  swears 

he  is  in  posses-  notice  had  been  served  upon  Butler  and  three  other  per- 
of  the  premises  sons,  and  the  affidavit  stated  a  service  upon  the  four,  as 
CourtwrnViow  tenants  m  possession.  The  rule  for  judgment  against  the 
his  name  to  be    casual  ejector  was  moved  on  the  last  day  of  Michaelmas 

struck  out  of  the 

appearance  and  Term,  and  an  appearance  entered  for  all  the  defendants, 
m^ndertaking  *n  order  to  prevent  the  plaintiff  from  signing  judgment. 

to  permit  execu- 

any  parToTthe  ^er  Curiam. — Butler  s  name  may  be  struck  out  as  prayed, 
premises  of        provided  he  will  enter  into  an  undertaking  to  permit  exe- 

which  he  may      *  .  . 

be  in  possession,  cution  to  issue  for  any  part  of  the  premises  of  which  he 

may  be  in  possession. 

Rule  absolute  in  the  first  instance  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  214. 


Neale  v.  Swind. 

if  one  part  of  a  H>OTCH  moved  to  rescind  that  part  of  a  Baron's  order 

beenTosT  the  which  directed  the  defendant's  attorney  to  produce  at  the 

party  holding  Stamp  Office,  for  the  purpose  of  being  stamped,  an  instru- 

or  his  attorney,  ment,  of  which  two  parts  had  been  executed,  but  the 

may  be  com-  plaintiff  had  lost  his  part.     The  present  case  did  not  fall 

peUed  to  pro-  within  that  class  of  cases  in  which  the  Courts  had  ordered 

duce  it  at  the 

stamp  office,  to  an  inspection,  because  the  defendant  held  it  as  his  own 

be  stamped,  .  .  .  _ 

though  not  held  instrument,  and  not  under  any  trust  or  duty  to  produce  it. 

^eTartyap-^  Besides>  'lt  was  now  confidentially  in  the  hands  of  the 
plying-  attorney. 
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Per  Curiam* — The  attorney's  holding  is  not  confiden-  1831. 
tial.  We  should  enforce  the  production  of  it  at  the  Stamp 
Office,  for  the  purpose  required,  from  the  party  himself. 
It  is  essential  for  the  purposes  of  justice  that  we  should 
do  so ;  as  the  production  of  this  instrument  unstamped  at 
the  trial  would  exclude  all  other  evidence.  The  party 
does  not  want  to  see  the  instrument,  but  he  wishes  to  put 
it  in  such  a  condition,  that,  when  produced  at  the  trial,  if 
he  has  given  notice  to  produce  it,  he  may  not  be  nonsuited 
by  its  production. 

Rule  refused  (a). 

(a)  Hris  case  is  also  reported  in  Goring,  4  Bing.  152;  5.   C.  12 

2  C.  &  J.  278.  See  also  Street  J.  B.  Moore,  363 ;  Blahey  v.  Por- 
?.  Brown,  6  Taunt,  302;  S.C.I,  ter,  1  Taunt.  386;  King  v.  King, 
Marsh.  610;  Ratcliffe  v.  Pleasby,  4  Taunt.  666;  Pickering  v.  Noyes, 

3  Bing.    148  ;   S.  C.  10  J.   B.      2D.&R.386;  and  Doe  d. t. 

Moore,  523  ;  Lord  Portman  v.  Slight,  ante,  p.  163. 


Newton  v.  Maxwell. 

mLELL  Y  shewed  cause  against  a  rule  obtained  by  John  where  a  person 
JervtSy  why  the  defendant,  who  had  been  arrested  by  the  ^J5^J^ 
name  of  William  Henry  Maxwell,  should  not  be  dis-  WM  an^^d  &y 

the  name  of 

charged  out  of  custody,  on  the  ground  that  the  defendant's  Wm.  Henry  M, 

name  was  William  Hamilton  Maxwell     It  appeared  that  signed  an  agree- 

he  had  on  one  occasion  signed  with  the  initials  of  his  Chris-  jSue«eth 

tian  name,  W.  H.t  and  with  his  surname  an  agreement  w>  H->  and  had 

between  William  Henry  Maxwell  of  the  one  part,  and  plaintiff  that  his 

C.  B.  of  the  other  part ;  that  the  defendant  had  on  one  ^V^./thT 

occasion  told  the  plaintiff  that  his  name  was  William  Henry  Cour,t. wou,d 

.  "    not  discharge 

Maxwell,  and  that  the  plaintiff  had  known  the  defendant  him  on  motion 
for  five  years  by  that  name  only. 

John  Jervis  supported  the  rule,  and  cited  Walker  v. 

y2 
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1831.         Willoughby(a),  Maestier  q.  t.  v.  Hertz  (6),  Macbeath  v. 
Chatterley  (c),  and  Scott  v.  Soans  (d). 


Newton 
Maxwell. 


Per  Curiam. — We  are  of  opinion,  that  this  rule  ought 
to  be  discharged,  with  costs.  If  a  party  will  countenance 
another  person  in  calling  him  by  a  name  which  is  not  his 
name  of  baptism,  he  is  not  to  complain  of  it. 

Rule  discharged,  with  costs  (e). 

(a)  2  Marsh.  230 ;  S.C.6  Taunt,  v.  Barker,  ante,  p.  126,  and  1  Reg. 
530.  Gen.  H.  T.  2W.4,  s.  32 ;  ante, 

(b)  3  M.  &  S.  450.  p.  187. 

(c)  2  D.  &  R.  237.  (e)  This  case  is  also  reported  in 
(</)  3  East,  11.   See  also  Ogden      2  C.  &J.215. 


IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


1832.  Ampthill  V.  Semple. 

r 

if  a  plea  is  de-  AN  this  case  the  time  for  pleading  had  expired,  and  the 

SlSfor1^^*  day  after  the  defendant's  attorney  went  to  the  office  of 

ing  is  out,  but  fa  plaintiff's  attorney,  and  delivered  a  plea  to  a  clerk  in 

before  judg-  *  *  * 

mem  signed,  of  the  office.  He  then  went  to  the  Judgment-office,  where  he 

UflTsattorneyTs"  found  the  plaintiff's  attorney,  who  had  not  signed  judg- 

afterwa^rsfgns  menU    He  told  the  latter  that  a  Plea  had  been  delivered ; 

judgment,  it  is  and,  therefore,  that  he  could  not  sign  judgment.     The 

irregular,  and  .  . 

the  plaintiff's  at-  plaintiffs  attorney,  however,  did  sign  judgment. 

torney  must  pay 
the  costs  of  the 

application  to  Steer  obtained  a  rule  to  set  aside  this  judgment  for  irre- 

set  it  aside.  ,.  ..  ,  ...        .         ■   ••/»•• 

gularity,  with  costs  to  be  paid  by  the  plaintiff  s  attorney. 
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Alexander  shewed  cause.  1832. 


Per  Curiam. — The  plaintiff's  attorney  signed  judgment, 
with  full  knowledge  that  the  defendant  had  pleaded.  If 
the  plea  be  pleaded  before  judgment  is  signed,  it  is  regu- 
lar; and,  therefore,  signing  judgment  afterwards  is  an 
irregularity.  The  rule  must,  therefore,  be  made  absolute, 
as  prayed. 

Rule  absolute,  with  costs  to  be  paid  by  the 
plaintiff's  attorney  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  358. 


Ampthill 
Seiiple. 


Glascott  v.  Castle. 

1LNOWLES  obtained  a  rule  nisi  for  taxing  the  plain-  Where  an  attor- 
tiTs  attorney's  bill  of  costs,  which  had  been  paid  by  the  J^JSX 
sheriff,  on  making  absolute  a  rule  for  an  attachment  for  9our} wiu  refer 

.  *  it  to  be  taxed  by 

not  bringing  in  the  body.  the  Master,  on 

application 
within  a  reason- 

Hoggins  shewed  cause,  and  contended,  that  where  an  able  time,  with- 
attorney's  bill  of  costs  had  been  paid,  it  was  only  under  enmstanewfof '" 
circumstances  of  fraud  or  imposition,  that  the  Court  would  %^or  lmpo" 
interfere  to  direct  an  attorney's  bill  to  be  taxed. 

Bayley,  B. — That  depends  on  the  time  within  which 

the  application  is  made.  If  made  within  a  reasonable  time, 

Judges  at  Chambers  are  in  the  habit  of  directing  taxation 

in  such  cases,  as  a  matter  of  course.     If  there  has  been 

any  delay,  then  the  party  applying  to  tax  the  bill  must 

shew  fraud  or  imposition.     Here,  as  the  Sheriff  has  paid 

the  costs,  he  is  fairly  entitled  to  have  the  bill  taxed  by  the 

Master. 

Rule  absolute  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  355.  See  Drax  v.  Scroiipc, 
ante,  p.  69. 
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Kirk  v.  Almond. 
it  is  necessary  in   (JrESSWELL  shewed  cause  against  a  rule  for  dis- 

an  affidavit  of  ° 

debt  on  a  pro-     charging  the  defendant  out  of  custody,  on  filing  common 

state  when  the     bail,  on  the  ground  of  the  affidavit  of  debt  being  insuf- 

onL^Uhover-  ficient  The  *&****  8tated  *at  the  defendant  was  in- 
due»  debted  to  the  plaintiff  on  three  promissory  notes  for  cer- 

If  an  affidavit  r  .  . 

of  debt  on  seve-  tain  sums.  No  statement  was  made  in  the  affidavit  as  to 
notesTdefec-  when  the  two  last  notes  were  payable,  or  that  they  were 
tive  as  to  some    overdue  and  unpaid.     He  contended  that  it  must  be  pre- 

of  them,  the  r  r 

Court  will  dis-  sumed,  if  no  time  were  specified,  that  the  notes  were  pay- 
fendant  on  filing  able  on  demand.  The  statement  that  the  defendant  was 
a^dwiu not'  Justlv  and  truly  indefated,  was  a  sufficient  allegation  that 
order  bail  to  be    they  were  overdue  and  unpaid.     But,  supposing  the  affi- 

taken  to  the  .  .  .  ° 

amount  of  the     davit  to  be  bad  as  to  the  two  last  notes,  it  was  good  as  to 

"he^amMavit  is*  ^e  **rst  note>  and»  therefore,  the  defendant  ought  to  give 
sufficient  bail  for  its  amount,  and  the  interest  due  on  it. 

Humfrey  supported  the  rule,  and  cited  Jackson  v. 
Yate  (a). 

Per  Curiam. — The  defendant  is  in  substance  alleged  to 
be  indebted,  by  virtue  of  three  several  instruments.  The 
presumption  is,  that  the  defendant  was  arrested  for  the 
sum  sworn  to,  and  that  he  is  now  in  custody  for  that 
amount.  For  part  of  that  amount  the  affidavit  shews  no 
right  to  arrest;  and,  as  we  are  aware  of  no  instance  in 
which  an  affidavit  of  debt,  bad  in  part  and  good  in  part, 
has  been  upheld  as  to  the  good  part,  the  defendant  must 
be  discharged  on  filing  common  bail. 

Rule  absolute  (A). 

(a)  2  Mau.  &  Sel.  148. 
((>)  This  case  is  also  reported  in  2  C.  &  J.  364. 
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Lewis  v.  Gompertz. 

AN  this  case  the  affidavit  of  debt  stated  that  the  defen-  in  an  affidavit 
dant  was  indebted  to  the  plaintiff  in  the  sum  of  100/.  as  0f  exchange,  it 
indorsee  of  a  bill  of  exchange,  without  stating  the  amount  £  j£t"ethCemry 
of  the  bill,  or  by  whom  it  was  indorsed,  but  merely  that  it  amount  of  the 
was  duly  indorsed  to  the  plaintiff.    A  rule  for  discharging      in  an  affidavit 
the  defendant  out  of  custody  on  filing  common  bail  having  i0ndter8cebofaan 
been  obtained,  cause  was  shewn  against  it.  ,biu  of  exchange 

'    .  °  it  must  .be  stated 

by  whom  the 

Per  Curiam.— There  is  nothing  in  the  objection  that  JJJjJJ  u"ig 
the  amount  of  the  bill  is  not  stated  in  the  affidavit  of  debt,  insufficient  to 

state  that  it  was 

As  to  the  other  objection,  the  affidavit  ought  to  state  by  duly  indorsed. 
whom  the  bill  was  indorsed.  The  allegation  duly  indorsed 
is  a  mere  inference.     We  should  see  on  the  face  of  the 
affidavit  by  whom  it  was  indorsed. 

Rule  absolute  (a). 

(a)  Tins  case  is  also  reported  in  &  C.  4  Bing.  114;  Botanauet  v. 
2  €.  &  J.  352.  See  also  M'Tag-  Phillii,  4  Mau.  &  Sel.  430 ;  and 
gart  v.  EUice,  12  J.  B.  Moore,  326;       Hanky  v.  Morgan,  post,  p.  322. 


Notts  v.  Curtis. 

JJM.ILLER  shewed  cause  against  a  rule  nisi,  obtained  by  After  an  order 

the  defendant  for  changing  the  venue  from  Lincoln  to  p0^?"^  the 

Nottingham.     He  produced  an  affidavit,  stating  that  the  ^"^  termt," 

defendant  had,  before  obtaining  this  rule,  taken  out  a  or  country  caus- 

Judge's  order  for  further  time  to  plead,  "  on  the  usual  dant  canno 

terms."  He  cited  1  Tidd's  Prac.  609,  ed.  9;  Dax's  Prac.  chan^  th«  u 

7  '  venue,  whether 

60 ;  Waring  v.  Holt  (a),  and  Brittargh  v.  Dearden  (6),  the  trial  win  be 

delayed  or  not 
by  such  change. 
(a)  3  Price,  3.  {b)  M'Clel.  &  Younge,  106. 
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to  shew  that  the  defendant,  after  taking  out  such  an  order, 
could  not  change  the  venue. 

Power,  in  support  of  the  rule,  contended  that  those  de- 
cisions only  applied  to  town  causes  and  not  to  country 
causes;  besides,  in  those  cases  changing  the  venue  would 
delay  the  trial.    Here  no  such  consequence  would  ensue. 

• 

Per  Curiam. — The  cases  referred  to  are  certainly  town 
causes;  but  the  Court,  in  Waring  v.  Holt,  laid  down  the 
rule  as  general ;  and  it  appears  always  to  have  been  so 
understood  in  this  Court.  If  any  inconvenience  was  like- 
ly to  arise  in  the  present  case,  the  defendant  might  have 
introduced  into  the  order  the  words  "  without  prejudice 
to  an  application  to  change  the  venue."  The  omission  of 
those  words  makes  the  objection  good;  but  as  the  plain- 
tiff will  not  be  delayed,  we  may  direct  the  order  to  be 
amended  in  that  respect. 

The  order  was  amended  on  payment  of  costs, 
and  the  rule  made  absolute  for  changing 
the  venue  (a). 

(a)  This  case  is  also  reported  in  2  C.  fc  J.  345.  See  also  1  Reg.  Gen. 
H.  T.  2  Will.  4,  s.  103,  ante,  p.  197. 


If  a  defendant 
pleads  irregular- 
ly, the  plain- 
tiff is  not  there- 
fore entitled  to 
sign  judgment 
before  the  time 
for  pleading  is 
out. 


NoLLEKEN  V.  SEVERN. 

ARCHBOLD  shewed  cause  against  a  rule  obtained  by 
Follett,  for  setting  aside  the  judgment  in  this  case  on  the 
ground  of  irregularity.  On  the  17th  of  January,  notice 
of  declaration  was  served  on  the  defendant,  indorsed  to 
plead  in  eight  days.  On  the  21st,  he  pleaded  without 
having  entered  an  appearance.     The  plaintiff  treated  the 
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plea  as  a  nullity,  and  signed  judgment  on  the  same  day.         1832. 
He  cited  Lockhart  v.  Macreath  (a),  Perry  v.  Fisher  (6),      nolleken 
Brandon  v.  Pyne  (c).  »• 

Severn. 

FoUett  supported  the  rule. 

Per  Curiam. — The  case  of  Brandon  v.  Pyne  only  de- 
termined that  the  defendant,  by  pleading  in  abatement, 
after  the  four  days,  dispensed  with  a  rule  to  plead.  The 
judgment  here  was  signed  too  soon,  and,  therefore,  the 
rule  must  be  made  absolute. 

Rule  absolute  (d). 

(a)  5  T.  R.  663.  (<*)  This  case  is  also  reported  in 

(b)  6  East,  549.  2  C.  &  J.  333. 

(c)  1  T.  R.  689. 


Leyles  v.  Cuetwood. 

MA  UNDERS  obtained  a  rule  for  staying  proceedings  on  To  support  a 
the  bail  bond.     His  affidavits  were  intitled  in  the  action  "Sj^SS 
against  the  bail.     The  clerk  of  the  rules  refused  to  draw  on  a  b»a  bond, 

^  the  affidavits 

up  the  rule,  on  the  ground  of  the  affidavits  being  so  in-  may  be  intitled 
tided.  They  were  accordingly  amended,  and  on  renewing  TrigtoaUction, 
the  motion,  the  objection  and  correction  were  mentioned.      or !?  th!1ac?°?1 

'  •*  against  the  bail. 

Per  Curiam* — The  affidavits  would  have  been  well  in-* 
titled  in  either  the  original  action  or  the  action  against  the 
bail  (a). 

(a)  This  case  is  also  reported  in  B.  &  P.  337 ;  Webb  v.  Mitchell,  1 

2  C.  &  J.  332.     See  also  Ham  v.  Tid.  Prac.  304,  ed.  9;  and  Kelly  v. 

PhiUox,  7  Moore,  521;  S.  C    1  Rother,  2  Chit.  Rep.  109. 
Bing.  142;  Robert  v.  Giddins,  1 
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Hanley  v.  Morgan. 

to  hoid?odb!ii  CHANNELL  moved  for  a  rule  nisi  why  the  bail  bond 
on  a  bill  of  ex-  in  this  case  should  not  be  delivered  up  to  be  cancelled,  on 
necessary  to  ex-  the  ground  of  a  defect  in  the  affidavit  of  debt.  The  plain- 
ly whl£  "the  tift>  **  indorsee,  had  arrested  the  defendant  as  acceptor  of 
bill  was  drawn.    a  bill  of  exchange,  and  the  affidavit  of  debt  stated  that 

the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
2631.  15*.,  but  did  not  disclose  the  sum  for  which  the  bill 
was  drawn. 

Bayley,  B.,  having  taken  time  to  consider,  said — I 
have  looked  into  the  authorities  upon  the  subject,  and  it 
appears  to  me  sufficient  to  allege  in  the  affidavit,  that  the 
defendant  was  indebted  to  the  plaintiff  in  a  sum  certain 
upon  a  bill  of  exchange,  without  stating  the  amount  for 
which  the  bill  was  drawn.  If  a  rule  be  granted,  it  will 
probably  be  discharged. 

Charmell  elected  to  take  no  rule  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  331.    See  Lewis  v.  Gom~ 
pertM,  ante,  p.  319. 


Hews  v.  Pyke. 

If  money  is  de-  X  HE  defendant  in  this  case  had  paid  into  Court  the 
k|0iie^doflbaSUrt  wnount  of  the  plaintiff's  demand,  with  a  further  sum  of 
above,  pursuant  go/.,  as  an  additional  security  for  the  costs  of  the  action, 

to  the  7  &  8  J 

Geo.  4,  c.  71,  pursuant  to  the  7  &  8  Geo.  4,  c.  71,  s.  2,  in  lieu  of  perfect- 
obtauuVrer"*  ing  special  bail.  The  plaintiff  recovered  a  verdict,  taxed 
diet,  he  must      |jjg  C08ts    and  issued  execution  for  the  whole  amount  of 

limit  his  execu-  ' 

tion  to  the  sur-  his  damages  and  costs,  without  noticing  the  sum  paid  into 
mand,  beyond  Court.  The  case  was  referred  to  the  Master,  who  re* 
aUedJ1111  d6P°"     ported  on  the  principle  that  the  plaintiff  had  no  right  to 
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issue  execution  for  the  whole  amount  of  damages  and        1832. 
costs,  but  was  bound  to  take  the  sum  deposited  out  of 
Court,  and  levy  for  the  remainder  only. 

Crowder  moved  that  the  Master  might  be  directed  to 
review  his  report,  as  the  statute  was  not  compulsory  on  the 
plaintiff  to  take  the  money  deposited  out  of  Court. 

Follett  shewed  cause  in  the  first  instance. 

Per  Curiam.— The  statute  of  the  43  Geo.  3,  c.  14,  and 
the  7  &  8  Geo.  4,  c.  71,  which  were  intended  for  the  be- 
nefit of  defendants  subject  to  arrest,  would  effect  a  great 
hardship  if  a  plaintiff  might  pass  by  the  money  paid  into 
Court,  and  issue  execution  for  the  whole  sum  recovered, 
and  the  costs.  Suppose  the  case  of  a  person  arrested  for 
1000/.,  he  would  be  put  to  the  inconvenience  of  raising 
that  amount  to  pay  into  Court,  and,  after  verdict,  of  find- 
ing a  like  sum  to  meet  the  execution,  or  of  suffering  his 
goods  to  be  sold  by  the  Sheriff,  and  afterwards  of  waiting 
until  an  order  could  be  obtained  to  have  the  money  paid 
to  him  out  of  Court  To  the  plaintiff  no  hardship  can 
accrue,  as  he  can  obtain  the  money  out  of  Court  at  any 
time,  and  would  be  entitled  to  the  costs  of  taking  it  out 
The  just  interpretation  of  the  direction  in  the  act,  that 
the  sum  deposited  shall  remain  in  Court  "  to  abide  the 
event  of  the  suit,"  is,  that  the  plaintiff,  if  he  succeeds, 
shall  not  be  entitled  only,  but  bound  to  resort  to  that  in 
the  first  instancef  and  can  issue  his  execution  for  the  sur* 
plus  only. 

Rule  refused  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  359.    See  Ferrall  v.  Alex- 
ander and  Another,  ante,  p.  132. 
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Mich.  Term. 


Where  the  a- 
mount  of  da- 
mages sought 
to  be  recovered 
in  an  action  is 
unliquidated, 
the  parties  may 
compromise, 
without  regard 
to  the  plaintiff's 
attorney's  claim 
to  costs. 


Ex  parte  Hart,  Gent.,  one  &c,  in  the  Matter  of  Tovery 

v.  Payne  and  Another  (a). 

JL  HIS  was  an  action  against  a  constable  and  overseer  for 
an  excessive  distress  for  poor  rates.  After  plea  pleaded, 
the  plaintiff's  attorney  gave  notice  to  the  defendants  not 
to  settle  the  action  without  his  (the  attorney's)  consent; 
the  plaintiff,  however,  was  induced  by  the  defendants,  for 
certain  considerations,  to  give  them  a  general  release, 
which  they  pleaded  puis  darrein  continuance.  A  rule  was 
obtained,  calling  on  the  defendants  to  shew  cause  why  they 
should  not  pay  the  plaintiff's  costs  to  Hart,  his  attorney, 
on  the  ground,  that  the  defendants  had  no  right,  by  com- 
promising the  action,  to  deprive  the  plaintiff's  attorney  of 
his  lien  for  costs.     Cause  was  shewn  against  this  rule. 


(a)  This  and  the  eleven  follow- 
ing cases,  which  were  decided  be- 
fore the  four  Judges  of  the  King's 


Bench,  in  the  respective  Terms 
mentioned  in  the  margin,  were  un- 
avoidably omitted  in  the  last  Part. 
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Per  Curiam. — This  case  is  distinguishable  from  those  in 
which  the  amount  of  damages  is  ascertained.  Here,  they 
are  unliquidated.     This  rule  must  be  discharged. 

Rule  discharged  (a). 


1830. 


(a)  See  Welsh  r.  Hole,  Dough 
238;  Read  v.  Dupper,  6  T.  R. 
361;  Swain  v.  Senate,  2  N.  R.  99; 
Chapman  r.  Haw,  1  Taunt.    41 ; 


and  1  Reg.  Gen.  H.  T.  2  W.  4,  s. 

3.    This  case  is  also  reported  in 
1  B.  &  Adol.  660. 


Morrison  v.  Summers. 


Mich.  Term. 


XN  this  case  the  plaintiff's  attorney,  who  resided  in  Lon-  An  attorney  is 
don,  wrote,  on  the  10th  April,  to  the  defendant,  who  re-  cot*  tor  writing 
sided  in  Somerset,  demanding  payment  of  a  debt,  and  5s.  nlJjSLriVdebt 
for  his  letter.     In  answer  the  defendant  wrote,  that  he  <"">  *  defen- 

11  .i  t*        •   i  mi  dant  before  writ 

would  remit  the  amount  in  a  fortnight.  The  attorney  re-  issued, 
plied,  on  the  14th,  that  if  the  debt  were  paid  on  the  21st, 
no  further  expense  would  be  incurred ;  but,  at  the  same 
time,  demanded  13*.  4-tf.  for  his  costs.  The  defendant  on 
the  same  day,  before  he  received  the  second  letter,  remit- 
ted the  debt  to  the  plaintiff,  and  on  the  day  following  it 
was  received  by  the  latter,  and  a  receipt  given.  In  order 
to  secure  payment  of  his  costs,  the  attorney,  on  the  day  the 
money  was  received  by  the  plaintiff,  sued  out  a  writ. 
Learning  afterwards  that  the  plaintiff  had  been  paid,  he 
informed  the  defendant  that  unless  the  sum  of  17.  Is.  was 
paid  to  him,  he  should  proceed  in  his  action  for  costs,  at 
the  same  time  informing  him,  that  he  should  not  charge 
for  the  writ,  if  the  money  and  costs  at  first  demanded  were 
paid.  As  the  defendant  refused  to  pay  those  costs,  the 
attorney  proceeded  with  the  action.  A  rule  nisi  to  stay 
proceedings  was  obtained,  and  cause  shewn  against  it. 
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1830.  Per  Curiam, — The  defendant,  by  remitting  the  amount 

Morrisoh     °^  *^e  ^e^*  t0  tne  Pontiff  instead  of  his  attorney,  was 
_     v-  guilty  of  a  breach  of  good  faith.     If  a  writ  had  issued  be- 

SUMMERS,  °  *  ° 

fore  payment  of  the  debt,  the  attorney  might  have  charged 
for  the  costs  of  the  writ,  and  6s.  8tf.  for  instructions.  The 
proceedings  can  only  be  stayed  on  the  terms  of  paying 
13#.4*£,  and  the  costs  of  the  application. 

Rule  absolute  accordingly  (a), 
(a)  This  case  is  also  reported  in  1  B.  &  Adol.  559. 


1831. 
Hilary  Term.  CoLLINS  V.  GoDEFROY. 

A  witness*-  X  HIS  was  an  action  brought  by  the  plaintiff  to  recover 
ofaoiuse  on  compensation  for  his  loss  of  time,  in  attending  as  a  witness 
subpoena  an-     jn  t|,e  ^^  0f  Qodefroy  v.  Dalton,  in  the  Common  Pleas, 

not  maintain  an  7/      ?  * 

action  for  com-  in  which  he  had  been  subpoenaed.  He  attended  six  days, 
low  of  time  in  but  was  not  called.  The  Jury  found  for  Godefroy,  but 
attendance.        ^  venjjc(;  was  afterwards  set  aside.   Collins,  an  attorney, 

the  plaintiff  in  the  present  action,  demanded  six  guineas 
from  Godefroy,  as  his  fee  for  attendance ;  which  not  be- 
ing paid,  he  brought  his  action  for  that  sum.  The  de- 
fendant applied  to  this  Court  to  stay  proceedings,  on  pay- 
ment of  six  guineas  without  costs;  and  the  rule  was  made 
absolute,  on  condition  that  the  defendant  paid  six  guineas, 
together  with  the  costs  of  the  cause  and  of  the  applica- 
tion. The  defendant  did  not  pay  the  six  guineas  or  the 
costs,  but  pleaded  the  general  issue.  At  the  trial  the  plain- 
tiff* was  nonsuited,  with  leave  to  move  to  enter  a  verdict 
for  six  guineas.  A  rule  nisi  to  that  effect  having  been  ob- 
tained— 

Kelly  shewed   cause. — He  cited  Bridge  v.  Cage  (a), 

(a)  Cro.  Jac.  103. 
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Morris  v.  Burdett  (a),  Dew  v.  Parsons  (&),  Willis  v.  Peck-  J^i^ 
ham  (c),  Moor  v.  Adam(d),  and  referred  to  the  language  Collins 
of  the  5  Eliz.  c.  9,  8.  12.  godefroy. 

Campbell  and  Collins  supported  the  rule. — They  dis- 
tinguished the  cases  relied  on  by  the  other  side,  and  cited 
Severn  v.  Olive  (e),  Lopez  v.  De  Tastet(f),  and  Schim- 
met  v.  Lousada  (g). 

Cur.  adv.  vult. 

Lord  Tenterden,  C.  J. — If  we  assume,  that  the  offer 
to  pay  the  six  guineas  by  the  defendant  was  evidence  of 
an  express  promise  by  him  to  pay  that  sum  as  a  compen- 
sation to  the  plaintiff  for  his  loss  of  time,  and  the  defen- 
dant was  not  bound  by  law  to  pay  it,  his  offer  so  to  do,  not 
having  been  accepted,  will  be  of  no  avail  to  the  plaintiff; 
as  it  is  a  duty  which  the  law  imposes  upon  persons  regu- 
larly subpoenaed,  to  attend  and  give  their  evidence,  a  pro- 
mise to  remunerate  for  loss  of  time  caused  by  such  attend- 
ance is  without  consideration.  It  is  a  duty  imposed  by 
law  so  to  attend;  and,  after  considering  the  stat.  of  Eliz.  t 
and  the  cases  decided  on  this  subject,  we  are  all  of  opin- 
ion, that  a  party  cannot  maintain  an  action  for  compensa- 
tion for  loss  of  time  in  attending  a  trial  as  a  witness  under 
a  subpoena.  A  practice  has  prevailed  in  certain  cases,  of 
allowing  as  costs  between  party  and  party,  a  certain  sum 
per  day  for  the  attendance  of  professional  men ;  but  that 
practice  cannot  alter  the  law.  We  are  not  to  consider 
what  may  be  the  effect  of  our  decision.  This  rule  must  be 
discharged  (A). 

(a)  1  Camp.  218.  (g)  4  Taunt.  695. 

(*)  2B.&  Aid.  562.  (A)  See  Sturdy  v.  Andrews,  4 

(c)  1  B.  &  B.  515.  Taunt.  697 ;  Berry  v.  Pratt,  1  B. 

(d)  6  Mau.  &  Sel.  156.  &  C.  276;  S.  C.  2D.&R.  424 ; 

(e)  3  B.  &  B.  72.  Tremaine  v.  Faith,  1  Marsh.  563; 
(/)  3  B.  &  B.  292.  S.  C.  6  Taunt.  88;  Lonergan  and 
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1831. 

East.  Tbbm.  Worth  and  Another  v.  Bubb,  Pain,  and  Odell. 

The  6  Geo.  4,  c  X  HIS  was  an  action  of  trespass  brought  against  the 
grants  double  defendants  for  certain  trespasses,  alleged  to  have  been 
fuTdefendante**  comn"tted  by  them  under  the  authority  of  a  commission 
who  have  acted   of  bankrupt,  issued  against  a  person  named  Swannell. 

under  the  autho-   r_.  ,  . 

rity  of  that  stat,  Ihe  two  first  defendants  were  assignees  under  the  com- 
to^gnees,  or  mwsionf  and  the  last  defendant  acted  under  their  authority, 
those  acting  un-  No  warrant  was  either  proved  or  admitted  to  have  been 

der  their  autho-  * 

rity.  granted  to  him  by  the  commissioners.     A  verdict  having 

been  found  for  the  defendants,  a  rule  nisi  was  obtained 
for  entering  a  suggestion  on  the  roll,  to  give  the  defen- 
dants double  costs,  under  the  6  Geo.  4,  c.  16,  s.  44. 

Biggs  Andrews  shewed  cause,  and  cited  Carruthers  v. 
Payne  (a),  and  Edge  v.  Parker  (b). 

Campbell  and  Dodd,  in  support  of  the  rule,  contended, 
that,  as  the  two  cases  cited  were  decided  on  the  first  part 
of  the  section,  they  were  not  authorities  in  this  case,  which 
depended  on  the  meaning  of  the  latter  part  of  the  sec- 
tion. 

Per  Curiam. — In  the  two  cases  cited,  it  has  been  decided, 
that  the  first  part  of  sect.  44  does  not  apply  to  actions 
against  assignees.  There  is  no  ground,  then,  for  saying 
that  the  latter  part  of  the  section  applies  to  such  actions. 
The  defendants,  therefore,  who  are  assignees,  are  not 
entitled  to  double  costs.  As  to  the  defendant  Odell,  be 
having  acted  by  authority  of  the  asisgnees,  without  any 

Another  v.  The  Royal  Exchange  8  Bing.  392.   This  case  is  also  re- 

Assurance  Company,  ante,  p.  223;  ported  in  1  B.  &  Adol.  950. 

S.  C.  5  M.  &  P.  447,  7  Bing.  725 ;  (a)  2  Moore  &  P.  429  *  S.  C.  5 

Thellusson  v.  Staples,  Doug.  438;  Bing.  270. 

and  Temperley  v.  Scott,  post,  and  (6)  8  B.  &  C.  697- 
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warrant  from  the  commissioners,  must  be  considered  as  1831. 
standing  in  the  same  situation  as  the  assignees,  and,  there-  worth 
fore,  no  more  entitled  than  they  are  to  double  costs.  v. 

BUBB. 

Rule  discharged  (a), 
(a)  This  case  is  also  reported  in  2  B.  &  Adol.  177* 


Newman  and  Another  v.  Hodgson.  Ea8T-  Term' 

A.  RULE  nisi  was  obtained  in  this  case  for  paying  out  A  plaintiff  is  en- 
to  the  plaintiffs,  with  costs,  the  sum  of  60/.,  deposited  in  money  paid  into 
the  hands  of  the  Sheriff,  together  with  10/.  for  costs  in  S^pjj^^ 
lieu  of  bail,  pursuant  to  the  43  Geo.  3,  c.  46,  s.  2,  and  since  him,  if  special 
paid  into  Court,  on  the  ground  that  the  defendant  had  not  fected  in  due 
put  in  and  perfected  bail  in  due  time.     It  appeared  that  {^defendant* 
the  defendant  had  been  rendered  since  the  rule  nisi  was  b"  render*d 

m  since  the  time 

Obtained.  for  perfecting 

bail,  unless  an 
affidavit  of  me- 

F.  Pollock  shewed  cause,  but  produced  no  affidavit  of  »***•  Poured 
merits. 

Busby  supported  the  rule,  and  cited  Parker  v.  Tur- 
ner (a). 

Per  Curiam. — The  render  in  this  case  was  not  in  due 
time,  and  no  affidavit  of  merits  on  the  part  of  the  defen- 
dant is  produced ;  the  plaintiffs  have,  therefore,  a  right  to 
have  the  money  paid  out  of  Court  to  them.  This  case  is 
analogous  to  an  application  for  the  stay  of  proceedings  in 
an  action  on  a  bail-bond.     An  affidavit  of  merits  is  always 

required  in  such  cases. 

Rule  absolute  (6). 

(a)  2  Chit.  Rep.  71. 
(6)  This  case  is  also  reported  in  1  B.  &  Adol.  422. 

VOL.  I.  Z 
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1831. 

Thin.  Term.  DagLEY,  Gent.  One  &C.  V.  KENTISH. 

it  is  a  matter  of   X  HIS  was  an  action  for  an  attorney's  bill.     It  contained 

doubt  whether  m  1  i  «■         i  f        .   . 

the  Court  has  a  no  items  taxable  under  the  statute ;  but  a  rule  nisi  was  ob- 

pendentiy  of  the  Gained  to  refer  it  to  the  Master  for  taxation,  by  the  common 

atat  of  the  2  Geo.  law  jurisdiction  of  the  Court,  to  refer  an  attorney's  bill  for 

an  attorney's  bill  taxation,  independently  of  the  2  Geo.  2,  c  23. 

for  taxation, 
when  it  contains 

no  taxable  item.       Sir J.  Scarlett  shewed  cause,  and  contended  that  the 

Court  had  not  power  to  order  taxation  in  such  a  case. 

Gurnet/,  in  support  of  the  rule,  cited  Wilson  v.  Gutte- 

ridge  (a). 

Cur.  adv.  vult. 

Per  Curiam. — The  practice  has,  in  general,  been  not  to 
refer  attornies'  bills  for  taxation  in  which  there  were  no 
taxable  items.  It  is,  however,  laid  down  in  1  TidcTs  Prae. 
327,  ed.  9,  in  which  R.  v.  Batch  (b),  and  an  Anonymous 
case  (c),  are  cited,  and  in  Wilson  v.  Gutteridge%  that  the 
Court  has  power  to  refer  an  attorney's  bill  for  taxation 
independently  of  the  statute.  On  consulting  the  other 
Judges,  there  appears  so  much  doubt  as  to  whether  such 
a  power  does  exist,  that  we  cannot  refer  this  bill  for  tax- 
ation. 

Rule  discharged  (d). 

(a)  3  B  &  C.  157;  S.  C.  4  D.  &         (c)  2  Chit.  Rep.  155. 
R  736.  (d)  This  case  is  also  reported  in 

(6)  9  Price,  349.  2  B.  &  Adol.  411. 
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1831. 

Kidd  v.  Walker.  Trin.  Term. 

C/OVENANT  for  not  paying  a  sum  of  money  with  in-  in  an  action  on 

1    *     °  .        a  security  bear- 

terest,  according  to  indenture*    The  defendant  paid  in-  ing  interest,  the 

to  Court  a  sum  sufficient  to  cover  the  plaintiff's  demand,  ^"^port  his 

with  interest  down  to  the  commencement  of  the  action,  but  J^f^jJ^fjJ 

not  interest  down  to  the  time  of  the  payment  into  Court;  payment  of  a 

pr,.  r  .  sum  into  court 

and  pleaded  solvit  ad  diem.     The  amount  of  interest  ac-  sufficient  to 
cruing  in  the  period  between  the  commencement  of  the  ^Sit*fule 
action  and  the  payment  into  Court   was  31.  12*.      The  plaintiff '?  de- 

r  J  m  mand,  with  m- 

learned  Baron  who  tried  the  cause  directed  the  jury  to  terestdownto 

find  for  the  defendant,  and  gave  leave  to  the  plaintiff  to  tion  brought. 

move  to  enter  a  verdict  for  31  12*.     A  rule  nisi  for  that  ^JgitJ 

purpose  was  obtained,  and  cover  the  a- 

*      *  mount  of  in- 

terest due  at 

FoUett  shewed  cause.— He  cited  Robinson  v.  Bland  {a),  J^™^ 
and  1  Ti dd,  Prac.  624,  ed.  9.  payment  into 

Court. 

C.  F.  Williams  and  Coleridge,  who  were  to  have  sup- 
ported the  rule,  were  not  called  upon  by  the  Court. 

Per  Curiam. — As  a  jury  is  bound  to  find  a  verdict  ac- 
cording to  law,  we  must  suppose,  that,  if  the  plaintiff  had 
a  legal  claim  to  this  sum  of  31.  12*.,  the  jury  intended  to 
give  it.  We  think  he  had  such  a  claim.  The  practice  of 
paying  money  into  Court  would  work  great  injustice,  if  it 
were  to  deprive  a  plaintiff  of  any  part  of  his  demand, 
which  he  might  otherwise  recover.  The  sum  here  claimed 
is  certainly  very  small,  but  circumstances  might  occur  in 
which  a  plaintiff  would  lose  and  a  defendant  save  a  very 
considerable  amount  of  interest.  Here  the  defendant  has 
made  a  slip,  but  the  plaintiff  is  entitled  to  take  advantage 

of  it. 

Rule  absolute  (b). 

(a)  2  Burr.  1077*        (*)  This  case  is  also  reported  in  2  B.  &  Adol.  705. 

z2 
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1831. 

Trin.Term.     Jn  the  matter  of  Arbitration  between  Churcher,  Gent., 

one  &c,  and  Stringer,  Gent,  one  &c. 

Where  an  award  AN  this  case,  certain  matters  in  difference  were  referred 
men^o/inoney"  t0  an  arbitrator,  who  awarded  that  Stringer  should  pay 
on  a  certain  day,  Churcher  a  certain  sum,  on  the  24th  November,  1830.  On 

interest  from 

that  day  may  shewing  cause  against  a  rule  for  an  attachment  for  non- 
actim?lianot7  payment  of  this  money,  the  matter  was  referred  to  the  Mas- 
by  attachment.    ter#     jje  reported,  on  the  5th  May,  that  the  whole  ought 

to  be  paid.  It  was  paid  accordingly  on  the  9th,  but 
Churcher  claimed  interest  from  the  time  of  payment  fixed 
in  the  award  until  the  day  when  the  debt  was  paid.  He 
accepted  the  principal,  however,  without  prejudice.  A 
rule  nisi  was  obtained  for  an  attachment  for  non-payment 
of  the  interest  on  the  principal  sum,  from  the  24th  of  No- 
vemherto  the  9th  of  May, 

Kelly  shewed  cause. 

Hoggins  supported  the  rule,  and  cited  the  Marquis  of 
Anglesey  v.  Chafey(a),  and  Pinhorn  v.  Tucking  ton  (6), 
which  were  both  cases  in  which  the  Court  held  that  inter- 
est on  an  award  was  recoverable  in  an  action  from  the  time 
of  making  the  demand. 

Per  Curiam. — Interest  may  certainly  be  recovered  in  an 
action  brought  upon  an  award,  but  not  by  attachment. 
The  distinction  has  always  prevailed  in  practice,  that  both 
principal  and  interest  may  be  recovered  in  an  action,  but 
the  principal  only  by  attachment. 

Rule  discharged,  without  costs  (c). 

(a)  Mann.  Dig.  Tit.  Interest,  A.  (c)  This  case  is  also  reported  in 
(a),  pi.  19.  2  B.  &  Adol.  777- 

(b)  3  Camp.  468. 
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1831. 

Visger  and  Another  v.  Delegal.  Trin  Term 

AN  this  case  the  defendant   having  been  arrested   for  Where  an  affi- 
1000/.,  he  deposited  that  sum,  with  10/.  for  costs,  in  lieu  of  g^/that  the 
bail,  with  the  Sheriff,  pursuant  to  the  43  Geo.  3,  c.  46,  s.  fne^dn|JX 
2.    A  rule  nisi  was  obtained  for  paying  over  the  sum  of  plaintiff  in 
1010/.  by  the  Sheriff  to  the  defendant,  on  filing  common  umce  of  account 
bail,  on  the  ground  that  the  affidavit  of  debt  was  insuffi-  {^^iS^ 
cient     The  affidavit  stated,  "  that  the  defendant  was  in-  «pe»ded  hy 

#  the  plaintiff,  to 

debted  to  the  plaintiff  in  the  sum  of  1000/.  and  upwards,  amf/or  the  de- 

*     9  /»  ,/i  •  j    i   •  i         a  j  fen  dan  t,  and  at 

on  balance  of  account  for  money  paid,  laid  out,  and  ex-  hia  request,  and 

pended  by  the  plaintiffs  to  and  for  the  defendant,  and  at  ^^ Jj*£ 

his  request,  and  for  money  had  and  received  by  the  tie-  the  defendant 

fendant  for  the  plaintiffs,  and  for  interest  of  monies  due  and  for  interest 

by  the  defendant  to  the  plaintiffs."  Sy^defen! 

dant  to  the 

CampbeU  and  Ashmore  shewed  cause.  #«w,>ot  suffi- 

ciently certain. 

F.  Pollock  supported  the  rule. 

Per  Curiam. — Without  the  words,  "  on  balance  of  ac- 
count," the  affidavit  would  clearly  be  bad.  Those  words, 
however,  only  imply  that  the  defendant  was  originally  in- 
debted to  the  plaintiffs,  on  the  accounts  stated  in  the 
affidavit,  in  a  larger  amount,  which  has  been  reduced  by 
a  set-off  to  1000/.  The  case  is  therefore  left  in  the  same 
uncertainty  as  if  no  balance  had  been  mentioned. 

Rule  absolute  (a). 

(a)  See  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  8.    This  case  is  also  reported 
in2B.&Adol.  571. 
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1831. 
Trin    Term 

Reynal,  Gent.,  one  &c,  «?.  Smith,  Gent.,  one  &c. 

The  s  Jac.  i.      X  HE  plaintiff  in  this  case  was  an  attorney  of  the  Court 

qj^attoroies   of  Ki*g'*  Bench  and  of  the  Lord  Mayor's  Court.     The 
f?  f eliyser  t0       defendant  employed  him  to  defend  a  cause  in  the  latter 

their  clients  a  r    f 

signed  bill  of  Court.    This  action  was  brought  to  recover  the  amount  of 

charges  before  the  plaintiff's  charge 8  on  that  occasion.    No  signed  bill  of 

!J^w8thatm:  those  charges  was  delivered  by  the  plaintiff  before  action 

that  provision  brought.  The  Jury  found  a  verdict  for  the  plaintiff,  and — 

only  applies  to 
business  done  in 

Couru^of  °Weit-      Follett  moved  to  enter  a  nonsuit,  on  the  ground  that  by 
minster.  g  jac%  1,  c.  7,  s.  1,  the  plaintiff  should  have  delivered  a 

signed  bill  previous  to  bringing  his  action.That  act  ap- 
plied to  accounts  between  attornies,  though  the  2  Geo.  2, 
c.  23,  did  not.  The  12  Geo.  2,  c.  13,  s.  6,  took  them  out 
of  the  operation  of  the  latter  statute,  but  not  out  of  that  of 
the  former.  The  question  then  was,  whether  the  clause  in 
the  stat.  of  Jac.  applied  to  charges  for  business  done  in 
inferior  Courts.  He  cited  Brickwood  v.  Fans  haw  (a),  Ex 
parte  Williams  (b),  Clarke  v.  Donovan  (c),  Smith  v.  Wat- 
tleworth  (d),  and  Heming  v.  Wilson  (e). 

Per  Curiam. — The  3  Jac.  1,  c.  7,  s.  1,  does  not  apply 
to  business  done  in  the  Lord  Mayor's  Court  by  an  attorney 
there,  who  happens  also  to  be  an  attorney  of  a  superior 
Court.  The  whole  section  refers  to  business  done  in  the 
superior  Courts.  The  first  branch  of  the  section  is  expressly 
confined  to  business  transacted  here ;  and  there  is  nothing  in 
the  latter  clause  carrying  it  further.  The  words  "  all  other 
charges  concerning  the  suits  which  they  have  for  them" 
evidently  refer  to  the  suits  contemplated  in  the  foregoing 
part  of  the  section.     The  only  other  section  contained  in 

(a)  Carth.  14?.  (<0  4  B.  &  C.  364. 

(6)  4  T.  R.  124,  49a  (e)  1  M.  &  M.  529. 

ic)  5  T.  R.  694. 
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the  act  relates  solely  to  the  admission  and  practice  of 
attornies  in  the  King's  Courts  of  record  at  Westminster. 
We  are,  therefore,  of  opinion,  that  the  whole  of  s.  1  is 
confined  to  attornies  of  those  Courts,  and  business  done 
by  them  there. 

Rule  refused  (a). 

(a)  This  case  is  also  reported  in  2  B.  &  Adol.  469. 


Owen  v.  Owen.  Mich.  Term. 

IN  this  case  the  defendant  was  in  the  custody  of  the  if  a  defendant  u 
Sheriff  on  a  quo  minus  from  the  Exchequer,  when  the  sherifl^ndaS^ 
plaintiff  sued  out  a  test.  ca.  sa.  against  him,  which  was  de-  *«•«■•  ijwued 

*  °  against  him,  the 

livered  to  the  Sheriff.     On  the  following  day,  he  sent  delivery  of  the 

i  ■»  j        . .   /.     .       i  •  i        .  ca,  sa.  to  the 

down  a  ha.  cor.  ad  satisfaciendum,  in  order  to  remove  sheriff  Usuffi- 
him  into  the  custody  of  the  Marshal.     To  this  the  Sheriff  f1'111.10  char*c 

J  him  in  execu- 

made  a  return,  which  stated  that  the  defendant  was  de-  tion. 
tained  under  the  Exchequer  process  and  the  ca.  sa.  at  the 
plaintiff's  suit. 

Thessiger  shewed  cause  against  a  rule  nisi  obtained  by 
Piatt,  for  remanding  the  defendant  into  the  custody  of  the 
Sheriff. 

Per  Curiam. — The  mere  delivery  of  the  ca.  sa.  to  the 
Sheriff  was  sufficient  to  charge  the  defendant  in  execu- 
tion at  the  suit  of  the  plaintiff.     The  defendant  must, 

therefore,  be  remanded. 

Rule  absolute  (a). 

(a)  This  case  is  also  reported  in  2  B.  &  Adol.  805. 
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Where  a  defen- 
dant in  trespass 
pleads  not  guilty 
to  the  declara- 
tion, and  suffers 
judgment  by  de- 
fault to  a  new 
assignment,  but 
leaves  the  gene- 
ral issue  on  the 
record,  the 
plaintiff  being 
thus  compelled 
to  prove  his 
whole  case,  he 
will  be  entitled 
to  the  general 
costs  of  the 
cause,  althongh 
the  issue  on  a 
special  plea  co- 
vering the  de- 
claration has 
been  found  for 
the  defendant 
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Broadbent  v.  Shaw  and  Others. 

XRESPASS  for  breaking  and  entering  the  plaintiff98 
close.  Pleas  to  the  whole  declaration — first,  not  guilty ; 
secondly,  a  right  of  way.  Replication — issue  on  the  plea 
of  not  guilty,  traverse  of  the  right  of  way,  and  a  new  as- 
signment extra  viatn.  Rejoinder — issue  on  the  traverse  of 
the  right  of  way,  and  judgment  by  default  to  the  new  as- 
signment. The  Jury  found  for  the  plaintiff  on  the  gene- 
ral issue,  and  for  the  defendants  on  the  issue  as  to  the 
right  of  way.  The  damages  assessed  on  the  new  assign- 
ment were  1*.  On  taxation,  the  Master  allowed  the  plain- 
tiff 201.  only  for  the  costs  of  the  new  assignment,  and  the 
general  costs  of  the  cause  to  the  defendants.  A  rule  nisi 
was  obtained  by  Addison  for  reviewing  the  Master's  taxa- 
tion, on  the  ground,  that,  as  the  general  issue  was  pleaded 
to  the  whole  declaration,  and  that  plea  not  withdrawn,  the 
plaintiff  was  forced  to  go  to  trial  in  order  to  obtain  da- 
mages on  the  judgment  by  default  on  the  new  assignment, 
and  was,  therefore,  entitled  to  the  general  costs  of  the 
cause.  He  cited  House  v.  The  Thames  Commissioners  (a), 
Longden  v.  Bourne  (6),  Vickers  v.  Gallimore  (c),  and  Cross. 
v.  Johnson  (d). 

Blackburne  shewed  cause. — As  the  defendants  had  suc- 
ceeded on  the  justification,  which  covered  the  whole  cause 
of  action,  they  are  entitled  to  the  general  costs  of  the  cause; 
as,  where  one  plea  which  covers  the  whole  cause  of  action 
is  found  for  the  defendant,  he  is  entitled  to  the  general 
costs  of  the  cause.  He  cited  Vivian  v.  Blake  (e),  Benett 
v.  Coster  (/),  Othir  v.  Calvert  (g),  Edwards  v.  Bethel  {h)t 
and  Booth  v.  Ibhotson  (i). 

Per  Curiam. — The  question  in  this  case  has  been  set- 
tled by  the  decision  in  House  v.  The  Thames  Commission- 

{a)  3  B.  &  B.  117.        (d)  9  B.  &  C.  613.        (g)  1  Bing.  275. 
(6)  1  B.  &  C.  278.         (c)  11  East,  263.  (h)  1  B.  &  Aid.  254. 

(c)  5  Bing.  196.  (/)  1  B.  &  B.  465.        (i)  I  Y.  &  J.  354. 
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ers,  Longden  v.  Bourne,  and  Vickers  v.  Qallimore.  The  1831. 
usual  practice  has  been  since  those  cases,  under  circum-  broadbent 
stances  like  the  present,  to  withdraw  the  general  issue. 
The  rule  having  been  established  by  those  decisions,  and 
the  course  of  practice  being  in  accordance  with  them,  we 
are  bound  to  hold  that  the  plaintiff  is  entitled  to  the  gene- 
ral costs  of  the  cause. 

Rule  absolute  (a). 

(a)  This  case  is  also  reported  in  2  B.  &  Adol.  940.    See  also  Forres- 
ter v.  Wale,  and  Ruddock  v.  Smith,  post. 

1832. 

Grimshaw  v.  Emerson.  -April  18'A- 

ALEXANDER  shewed  cause  against  a  rule  obtained  Where  a  p»*« 
by  Channel  for  quashing   the  return  of  the  Sheriff  of  the  purpose  of 
Yorkshire  to  a  pone  issued  in  this  plaint,  removing  it  into  ^nToutof  the 
the  Court  of  King's  Bench  /  and  for  an  attachment  for  a  county  court, 

.  .  .  .  .  and  the  Sheriff 

contempt  in  proceeding  with  the  said  cause  in  his  county  ha*  notwith- 
court  after  the  delivery  to  him  of  the  said  writ  of  pone,  ceeded  wfththe 
The  affidavits  on  which  the  rule  had  been  obtained  stated,  PUi,nt»  *e  **" 

fendant,  in  order 

that  a  plaint  had  been  entered  by  justicies  in  the  county  to  obtain  an 
court  of  the  Sheriff  of  Yorkshire,  at  the  suit  of  the  plain-  against  the  She- 
tiff,  for  the  recovery  of  6/.  1*.   Ud.;  that  a  summons  ^^^ 

thereon  was  issued,  and  an  appearance  entered;  that  the  nizances re- 
quired by  the 
defendant,  on  the  22nd  of  December  in  the  same  year,  issued   19  Geo.  3,  c  70, 

zpone,  returnable  on  the  15th  of  January,  1831,  directed  tnteVedtato^y 
to  the  Sheriff  of  Yorkshire,  requiring  him  to  transmit  the  ^J™;   The  shc" 

;         ^  °  riff's  return  to 

plaint  into  the  Court  of  King's  Bench/  that  the  Sheriff's  the  pone,  "  I 
return  was,  "I  could  not  execute  this  writ,  the  cause  cute  this  writ, 
therein  alleged  for  the  execution  thereof  not  being  true.0  2i£s^  aS* 
Interlocutory  judgment  was  afterwards  signed,  a  writ  of  execution  there- 
inquiry  executed,  final  judgment  signed,  and  execution  true,"  is  bad. 
issued  against  the  defendant's  goods.    This  application,  so 
far  as  it  concerns  the  quashing  of  the  return,  cannot  be 
resisted,  since  the  recent  decision  of  the  Court  of  King's 
Bench  in  Parks  v.  Renton  in  Hilary  Term  last ;    but  so 
QUich  of  it  as  prays  for  an  attachment,  must  be  discharged. 
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1832.         The  affidavits  on  the  part  of  the  defendant  do  not  shew 

Orimsraw      ^at  anv  ^cognizance  for  payment  of  debt  and  costs  was 

*•  entered  into  on  his  behalf,  as  required  by  the  19  Geo.  3, 

Emerson.  #  . 

c.  70,  s.  6,  in  order  to  remove  the  plaint  out  of  the  in- 
ferior court.     By  the  21  Jac.  1,  c.  S3,  s.  4,  it  was  pro- 
vided,  "  That  if  in  any  cause  not  concerning  freehold  or 
inheritance,  or  title  of  land,  lease,  or  rent,  commenced  or 
depending  in  any  such  inferior  court  of  record,  it  shall 
appear,  or  be  laid,  in  the  declaration,  that  the  debt,  damages, 
or  things  demanded,  do  not  amount  to  or  exceed  the  sum 
of  five  pounds,  then  such  cause  shall  not  be  stayed  or 
removed  by  any  writ  or  writs  whatsoever,  other  than  writs 
of  error  on  attaint :  and  if  any  writ  or  writs  shall  be  granted 
or  sued  forth  contrary  to  the  intent  and  meaning  of  this 
act,  the  judges  of  the  inferior  court  may  disallow  and  refuse 
the  same,  and  proceed  as  if  no  such  writ  had  been  granted 
or  sued  forth/1     Mr.  Tidd  (a)  observes,  "  that,  soon  after 
the  making  of  this  statute,  a  method  was  contrived  of 
removing  causes  for  sums  not  exceeding  five  pounds,  by 
setting  up  an  action  for  a  fictitious  demand  to  a  larger 
amount ;  and  then,  upon  suing  out  a  habeas  corpus,  all  the 
causes  were  removed  together.    To  defeat  this  contrivance, 
it  was  enacted  by  a  subsequent  statute,  12  Geo.  1,  c.  29, 
s.  3,  "  that  the  judges  of  such  inferior  courts  as  are  de- 
scribed in  the  statute  of  James  may  proceed  in  such  cases 
as  are  therein  specified,  which  appear,  or  are  laid,  not  to 
exceed  the  sum  of  five  pounds,  although  there  may  be 
other  actions  against  the  defendant  wherein  the  plaintiff's 
demand  may  exceed  the  sum  of  five  pounds."    And  lastly, 
by  the  19  Geo.  3,  c.  70,  s.  6,  which  takes  away  the  arrest 
under  ten  pounds  in  inferior  courts,  it  is  provided,  that 
"  no  cause,  where  the  cause  of  action  shall  not  amount  to 
the  sum  of  ten  pounds  or  upwards"  (since  extended  by 
the  51  Geo.  3,  c.  124,  s.  3,  to  fifteen  pounds,  and  by  the 
7  &  8  Geo.  4,  c.  71,  s.  6,  to  twenty  pounds)  "shall  be 

(«)  1  Prac.  406,  cd.  9. 
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removed  or  removable  into  any  superior  court  by  habeas        183& 
corpus  or  otherwise,  unless  the  defendant  shall  enter  into     QKKMgHAW 
a  recognizance  to  the  plaintiff  in  the  inferior  court  in  two  «• 

#  Elf  ERfOM. 

sufficient  sureties  in  double  the  sum  due  for  the  payment 
of  the  debt  and  costs  in  case  judgment  shall  pass  against 
him."  Here  the  cause  of  action  was  under  twenty  pounds, 
and  it  not  appearing  upon  the  face  of  the  defendant's  affi- 
davits that  the  necessary  recognizances  have  been  entered 
into,  the  Sheriff  is  not  shewn  to  have  been  guilty  of  any 
contempt  in  proceeding  with  the  plaint.  He  was  bound 
to  proceed  if  the  recognizances  were  not  entered  in- 
to. The  case  of  Lee  et  Uxor  v.  Ooodlad  (a),  is  in 
point  There,  an  action  for  defamation  having  been  com- 
menced in  an  inferior  court,  the  defendant,  after  entering 
a  common  appearance  and  suffering  judgment  by  default, 
removed  the  proceedings  by  certiorari,  but  without  entering 
into  any  recognizance — the  Court  held,  that  the  case  was 
within  the  51  Geo*  3,  c.  124,  s.  3,  and  awarded  a  proce- 
dendo for  the  defendant's  default  in  not  entering  into  the 
recognizance  which  that  statute  requires,  the  damage 
being  laid  at  13/.  only.  The  Court  there  remarked  upon 
the  statute,  "  it  extends  to  all  actions  brought  for  the  re- 
covery of  debts  or  damages  under  15/.  It  is  peremptory 
in  providing  that  no  such  cause  shall  be  removed,  unless 
the  defendant  shall  enter  into  a  recognizance  to  the  plain- 
tiff in  the  inferior  court  with  two  sufficient  sureties  in 
double  the  sum  due  for  payment  of  debt  and  costs,  in  case 
judgment  shall  pass  against  him;  and  as  the  present  de- 
fendant has  not  complied  with  that  provision,  the  certiorari 
issued  irregularly,  and  the  procedendo  ought  to  go." 

Channel,  contra,  submitted  that  it  was  incumbent  on 
the  Sheriff  to  shew  that  no  recognizances  had  been  en- 
tered into,  for  the  purpose  of  proving  that  he  was  regular 
in  proceeding  after  a  pone  had  issued. 

(«)  4D.&R.  360. 
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Taunton,  J. — I  am  very  clearly  of  opinion  that  the 
rule,  as  to  the  attachment,  must  be  discharged.  In  order 
to  obtain  an  attachment,  it  must  be  clearly  shewn  that  the 
Sheriff  has  been  guilty  of  a  contempt ;  but  you  cannot  say 
he  has  been  guilty  of  a  contempt,  when  the  defendant  has 
not  entered  into  the  recognizances  required  by  the  19 
Geo.  3,  c.  70,  s.  6.  In  the  absence  of  any  proof  that  the 
defendant  has  entered  into  such  recognizances,  it  must  be 
presumed  that  he  has  not.  As  to  the  Sheriff's  return,  the 
Sheriff  has  probably  stated  a  very  bad  cause  for  not  pro- 
ceeding with  the  plaint,  but  that  does  not  prohibit  him  from 
shewing  cause  against  a  rule  for  an  attachment. 

For  the  attachment — Rule  discharged. 

For  quashing  the  Sheriff's  return — Rule  absolute  (a). 

(a)  And  see  Talbot  v.  Binns,  1  Moore  &  Scott,  148. 


April  iQth. 

Under  Rule  2, 
of  T.  T.  1  fV.  4, 
the  actual  and 
not  the  con- 
structive resi- 
dence of  the  bail 
roust  be  stated. 


Thomson  v.  Smith. 

x^OMYN  opposed  bail,  on  the  ground  of  the  notice  of 
bail  being  defective,  under  Rule  2,  Reg.  Gen.  T.  T.  1 
Will.  4  (a).  The  notice  described  the  bail  as  of  "  Russia 
Cottage,  Streatham"  On  examination,  however,  he 
stated,  that  during  the  last  three  months  he  had  not  re- 
sided at  Streatham,  although  he  rented  the  cottage,  but 
during  that  period  he  had  resided  at  a  lodging  in  the 
Strand.  The  rule  requiring  the  residence  of  the  bail  for 
the  last  six  months  to  be  given  in  the  notice,  it  is  not  sa- 
tisfied by  this  description. 

Taunton,  J. — This  rule  does  not  require  the  statement 
of  tlie  mere  constructive  residence  of  the  bail,  but  their 
actual  residence.  If  it  did  not,  it  would  open  a  door  to 
fraud,  and  would  be  liable  to  constant  evasion. 

Bail  rejected. 

{a)  Sec  ante,  p.  10.S. 
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James  r.  Dawson.  April  26th. 

fw  ALLINGER  shewed  cause  against  a  rule  for  taxing  ifa  defendant 

the  defendant  his  costs,  pursuant  to  the  43  Geo.  3,  c.  4G,  process  from  the 

8.  3,  on  the  ground  that  the  plaintiff  had  not  recovered  %jfi£j%£ 

the  amount  sworn  to  in  the  affidavit  of  debt,  and  for  which  » removed  into 

the  defendant  had  been  arrested.     The  action  had  been  k.  b.,  and 

commenced  in  the  Palace  Court,  and  removed  into  this  do^notrecover 

Court.     The  words  of  the  statute  are,  that' "  in  all  actions  tothe  am.oun1t 

sworn  to  in  the 

to  be  brought  in  England  or  Ireland,  wherein  the  defen-  affidavit  of  debt, 
dant  or  defendants  shall  be  arrested  and  held  to  special  not  entitled  to 
bail,  and  wherein  the  plaintiff  or  plaintiffs  shall  not  recover  ^43^0^3' 
the  amount  of  the  sum  for  which  the  defendant  or  de-  c«  46»  *  3« 
fendants  in   such   actions  shall   have    been  so    arrested 
and  held   to  special  bail,  such  defendant  or   defendants 
shall  be  entitled   to   costs  of  suit,   to  be  taxed  accord- 
ing to  the  custom  of  the  Court  in  which  such  action  shall 
have  been  brought;  provided,  it  shall  be  made  appear  to 
the  satisfaction   of  the  Court  in   which  such   action  is 
brought,  upon  motion  to  be  made  in  Court  for  that  pur- 
pose, and  upon  hearing  the  parties  by  affidavit,  that  the 
plaintiff  or  plaintiffs  in  such  action  had  not  any  reasonable 
or  probable  cause  for  causing  the  defendant  or  defendants  * 
to  be  arrested  and  held  to  special  bail  in  such  amount." 
The  Court  here  is  not  "  the  Court  in  which  such  action 
has  been  brought,"  and,  therefore,  it  has  no  power  to  grant 
the  defendant  his  costs.     In  the  case  of  Costello  v.  Caw- 
ley  (a),  the  action  had  been  commenced  in  the  Palace 
Court,  and  was  removed  by  the  defendant  into  the  Court 
of  Common  Pleas.     The  plaintiff  having  recovered  consi- 
derably less  than  the  sum  for  which  he  had  arrested  the 
defendant,  and  holden  him  to  special  bail,  a  rule  nisi  was 
granted  to  tax  the  latter  his  costs,  under  the  43  Geo.  3, 

(«)  lM.fcP.  315;  S.  C.  4  Bing.  474. 


34fi  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

1832.  c.  46,  s.  3.  The  Court  there  thought  that  they  had  no 
authority  to  interfere.  In  Handley  v.  Levy  (a),  the  Court 
of  King's  Bench  was  of  the  same  opinion. 

Archboldy  contrh. — This  is  an  action  within  the  equity  of 
the  statute.  When  a  cause  is  removed  by  habeas  corpus 
into  this  Court  from  an  inferior  jurisdiction,  a  party  is  ob- 
liged in  fact  to  begin  a  new  action :  there  is  a  new  decla- 
ration, and  new  proceedings  altogether.  The  plaintiff  may 
declare  for  another  cause  of  action,  if  he  thinks  proper. 
He  must  declare  here.  The  cause  is,  therefore,  begun 
here,  as  this  declaration  is,  in  fact,  under  such  circum- 
stances, the  commencement  of  the  action.  The  action  is, 
in  fact,  brought  here. 

Taunton,  J. — The  Courts  of  King's  Bench  and  Com- 
mon Pleas  having  intimated  an  opinion  on  this  statute, 
that  the  word  "  brought"  is  the  same  as  "  originally  com- 
menced," I  am  bound  by  their  decision.  If  the  case  was 
to  be  considered  now  for  the  first  time,  I  will  not  say  what 
my  opinion  might  be.  The  rule  must,  therefore,  be  dis- 
charged. 

Rule  discharged. 

(a)  8  B.  &  C.  637. 


April  26M.  CROSS  0.  LANG. 

a  notice  of  trial  AUCHBOLD  shewed  cause  against  a  rule  for  setting 
Iwestndnsfa*'  a8*de  the  verdict  and  judgment  in  this  case,  with  costs,  on 
the  Court  of  the  ground  of  irregularity.  The  irregularity  complained 
not  sitting  there,  of  was  in  the  notice  of  trial.  The  notice  of  trial  was  in  these 
the  defendant  terms : — "  In  the  King's  Bench ,  Hilary  Term,  2  William 
vT^mitiedVv  u    *>  John  Crossy.  James  Lang,  a  prisoner.   Mr.  James  Lang, 


EA8TER  TERM,  2  WILL.  IV. 


343 


take  notice  of  trial  in  this  cause,  which  will  be  tried  as  an  1832- 
undefended  cause,  at  the  Sittings  for  the  County  of  Mid- 
dlesex, at  the  Guildhall,  Westminster,"  The  notice  of 
trial  for  "  Guildhall,  Westminster"  is  said  to  be  irre- 
gular, because  no  sittings  are  going  on  at  the  Guildhall. 
But,  it  being  notorious  to  every  one,  that  the  Court  of 
King's  Bench  does  not  sit  at  Guildhall,  the  defendant  could 
not  have  been  misled.  Besides,  he  has  not  sworn,  that  he 
had  delivered  a  brief,  employed  an  attorney,  or  taken  out 
a  habeas  corpus,  to  bring  himself  up  from  custody,  to  de- 
fend his  cause. 

Plait,  contrh,  referred  to  the  affidavit  of  the  defendant's 
son,  who  stated,  that  he  had  come  on  the  day  mentioned 
in  the  notice  of  trial,  to  Guildhall,  Westminster,  had  found 
no  Court  sitting,  and  had  been  informed  there,  that  no 
sittings  would  take  place  until  several  days  after.  This 
information,  the  defendant  himself  swore,  had  caused  him 
to  abstain  from  making  any  further  attempt  to  defend  the 
cause.  The  Court  of  King's  Bench  did,  for  a  considerable 
time,  sit  at  Guildhall,  Westminster,  and,  therefore,  a  pro- 
fessional man,  much  more  an  unprofessional  man,  might  be 
misled. 

Taunton,  J. — I  yield  to  this  objection  with  very  great 
reluctance.  It  is  important  to  preserve  forms.  This  de- 
fect is  not  a  mere  silence  as  to  the  place  of  trial,  it  is  a 
misdescription  of  it;  and  the  defendant  swears  he  was  mis- 
led by  it.     The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 
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Green  v.  Elgie. 
^n         '  (Before  the  Four  Judges.) 

The  omission  of  CAMPBELL  shewed  cause  against  a  rule  calling  on 
thr^ct^^or1  ^e  P'a*nt*ff t0  shew  cause  why  all  proceedings  should  not 
a  bill  otMiddu-  be  set  aside  for  irregularity,  with  costs,  to  be  taxed  by  the 
regularity.  Master;  or  why  the  bail-bond  given  to  the  Sheriff  should 

judgment1! bave*  not  ^e  delivered  up  to  be  cancelled,  on  filing  common 
been  executed,    bail;   and  that  in  the  mean  time  proceedings  be  stayed. 

but  not  return-  . 

ed,  and  the  de-  The  facts  were  the  following : 

rested  in  an  In  Michaelmas  Term,  1829,  the  plaintiff  recovered  a 

ju^enVtJfe  Judgment  against  the  defendant  for  3,372/.,  and  in  May, 

Court  win  not  1832,  the  plaintiff  issued  a  fi.fa.  directed  to  the  Sheriff  of 

set  aside  the  ar-     ,  _  .  _ 

rest.  the  county  ot  Worcester,  against  the  goods  of  the  defen- 

is  in« inrnpltr  dant.  The  Sheriff  entered  into  possession,  and,  having 
and  the  affidavit  remained  there  some  time,  was  informed  that  the  furni- 

to  hold  to  bail 

is  in  debt,  the  ture  belonged  to  another  person;  he  then  retired.  In  De- 
charge  the  de"  cember,  1830,  the  plaintiff  sued  out  another^,  fa.  direct- 
fcndant  on  put-    ed  to  the  sheriff  of  Middlesex,  and  under  it  the  defen- 

ting  in  bail  to 

the  amount  of  dant's  goods  were  seized  to  the  amount  of  68/.  and  up- 
wards. Neither  of  these  writs  of  fi.  fa.  were  returned. 
On  the  20th  March,  1832,  the  defendant  was  arrested  on 
a  bill  of  Middlesex,  for  a  sum  of  1800/.  and  upwards, 
sworn  to  be  due  on  the  judgment  recovered.  The  ac  etiam 
stated  the  money  to  be  due  "  on  promises,"  In  the  prae- 
cipe for  the  bill  of  Middlesex,  no  return  day  was  men- 
tioned. The  objections  on  the  other  side  to  the  plain- 
tiff's proceedings  were  threefold.  First,  it  was  said  that 
the  praecipe  not  mentioning  any  return  day,  was  irregular. 
That  was  no  objection,  because  the  statement  of  the  re- 
'  turn  was  only  instruction  to  the  officer  as  to  the  day  when 
the  writ  was  to  be  returned.  Secondly,  it  was  contended, 
that  the  writs  of  execution  not  having  been  returned  after 
a  levy  had  been  made,  before  the  bill  of  Middlesex  issu- 
ed, that  writ  was  irregular.     But,  if  enough  to  satisfy  the 
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judgment  had  been  levied,  that  might  be  pleaded  as  an  1832. 
answer  to  the  action.  Thirdly,  it  was  objected  that  the 
affidavit  disclosed  a  cause  of  action,  which,  if  it  existed, 
must  be  in  debt,  but  the  process  was  in  assumpsit.  This 
objection  was  premature.  The  plaintiff  had  not  declar- 
ed, therefore  no  variance  could  as  yet  appear. 

White,  in  support  of  the  rule. — With  respect  to  the 
want  of  a  return  to  the  praecipe  for  the  bill  of  Middlesex, 
it  is  necessary  there  should  be  a  precipe,  and  this  being 
an  imperfect  one,  it  is  the  same  as  if  there  were  no  prae- 
cipe at  all.     He  cited  Wadworth  v.  Allen  (a). 

Lord  Tenterdkn,  C.  J. — No  doubt  there  must  be  a 
praecipe,  but  the  introduction  of  the  return  is  a  mere  di- 
rection to  the  officer.  If  the  plaintiff  wishes  the  writ  to 
be  returned  on  a  particular  day,  he  states  it  to  the  officer ; 
.  but  if  not,  the  officer  makes  it  returnable  according  to  the 
course  of  the  office.     There  is  nothing  in  that  objection. 

White. — With  respect  to  the  second  objection,  I  find  no 
case  in  which  it  has  been  expressly  decided,  that  an  arrest 
on  a  judgment  after  afi.fa.  has  issued,  but  not  returned,  is 
irregular.  But  there  are  various  cases,  in  which  the  Court 
have  holden,  that  a  ca.  sa.  cannot  be  issued  after  nfi.fa. 
has  been  issued,  until  the  latter  writ  has  been  returned. 
In  Lawesv.  Codrington  (b),  the  marginal  note  is  this: 
"  Where  afi.fa.  has  issued,  and  a  levy  less  than  the  plain- 
tiffs debt  has  been  made,  a  ca.  sa.  cannot  issue  till  after 
the  return  day  of  the  fi.  fa.,  although  in  fact  the  Sheriff 
has  made  a  return  to  it,  and  the  ca.  sa.  recites  the  writ 
and  the  Sheriff's  return."  The  judgment  of  Mr.  Justice 
Parke  in  that  case  is  this:  "  If  you  execute  the  fi.  fa.  you 
cannot  take  another  step  till  the  following  term,  for  that 

(a)  1  Chit.  Rep.  186.  (6)  Ante,  p.  30. 

VOL.  I.  A  A 
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1832.        writ  cannot  be  returned  into  Court  until   the  Court  in 
contemplation  of  law  is  sitting." 

Parke,  J. — There  the  defendant  could  not  have  plead- 
ed the  fact  of  the  levy.  But  here,  you  may  plead  it  as  a 
good  defence  to  the  action,  if  the  whole  debt  has  been  le- 
vied; or  a  defence  so  far  as  the  sum  levied  extends.  We, 
therefore,  in  such  a  case,  are  not  in  the  habit  of  interfer- 
ing summarily. 

White. — But,  on  principle,  there  is  no  distinction.  In 
Lawes  v.  Codringtony  if  the  ca.  sa.  had  issued  for  a  great- 
er sum  than  the  residue  of  the  debt,  after  deducting  the 
sum  levied,  the  defendant  might  have  had  an  audita  que- 
rela. The  Court,  in  several  cases,  is  in  the  habit  of 
granting  relief  on  summary  application,  where  the  ground 
of  the  application  may  be  pleaded.  As,  for  instance,  in 
the  case  of  a  feme  coverte  being  arrested.  In  further  sup- 
port of  the  second  point,  he  cited  Wilson  v.  Kingston  (a), 
and  Miller  v.  Parnell  and  Another  (6).  Then,  with  respect 
to  the  third  point,  that  a  variance  existed  between  the 
affidavit  of  debt  and  process,  Mr.  Ttdd  laid  it  down, 
"  That  the  affidavit  to  hold  to  bail  must  correspond  in 
substance  with  the  process."  For  this  statement  he  cited 
1  Chit.  Rep.  659,  n.(a).  Here  the  affidavit  is  in  assumpsit, 
and  the  cause  of  action  is  in  debt.  This  variance  cannot 
be  cured  by  the  declaration.  The  defendant  would  be 
in  no  better  situation  by  waiting  until  the  plaintiff  had 
declared.  The  present  application,  therefore,  is  not  pre- 
mature. 

Follett  followed  on  the  same  side. 

Lord  Tenterden,  C.  J. —  I  think  there  is  nothing  in 
(a)  2  Chit.  Rep.  203.  (b)  2  Marsh.  78 ;  S.  C.  6  Taunt  370. 
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the  objection  that  this  action  should  not  have  been  com-  1832. 
menced  until  after  the  return  of  thefi.fa.  It  would  have 
been  necessary,  that  theji.fa.  should  have  been  returned 
before  a  ca.  sa.  could  have  issued;  but,  the  not  return- 
ing it  is  no  ground  for  setting  aside  the  proceedings  as  ir- 
regular. The  defendant  may  plead  the  fact  of  a  certain 
sum  having  been  levied,  and  may,  according  to  its  amount, 
give  a  complete  or  partial  answer  to  the  action.  As  to 
the  objection,  that  the  ac  etiam  does  not  correspond  with 
the  affidavit  to  hold  to  bail,  I  think  he  is  entitled  to  be 
discharged  on  putting  in  bail  to  the  amount  of  40/.,  as 
there  was  in  fact  no  ac  etiam. 

Littledale,  J.,  concurred. 

Parke,  J.,  concurred,  and  observed  that,  by  the  new 
Rules  of  Hilary  Term  (a),  the  want  of  an  ac  etiam,  "  where 
the  defendant  is  arrested,  shall  not  be  deemed  ground  for 
discharging  the  defendant  or  the  bail ;  but  the  bail  bond  or 
recognizance  of  bail  shall  be  taken  with  a  penalty  or  sum 
of  40/.  only."  The  defendant  must,  therefore,  be  dis- 
charged on  putting  in  bail  to  the  amount  of  40/.  only. 

Patteson,  J.,  concurred. 

Rule  absolute  for  discharging  the  de- 
fendant out  of  custody,  on  putting  in 
bail  to  the  amount  of  40/. 

(a)  See  1  Reg.  Gen.  H.  T.  2  Will.  4, 8. 10,  ante,  p.  184. 
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April  27M.  SUTTON  V.  OSWALD. 

The  Court  win  \sRES SWELL  moved  for  a  rule  to  shew  cause  why  an 

order  to  hold  a  order  should  not  be  made  for  holding  a  person,  named 

Siifif.2,  Oswald,  to  bail,  on  the  11  Geo.  2,  c  19,  s.  3,  in  double 

c.  19, 8.3,  for  the  amount  of  certain  goods  and  chattels  fraudulently  and 

double  the  #  °  J 

amount  of  goods  clandestinely  removed  by  him,  from  premises  on  which 
and  fraudulent-  arrears  of  rent  had  accrued.  He  made  this  application 
ly  removed  from        tl  t  of  th    landlord .     He  was  not  aware  of  any 

premises  on  "  * 

which  arrears  of  instance  in  which  the  Court  had  interfered  to  make  such  an 

rent  have  accru*  «■  .  -  i       •  i        *•  -■    •        t_      i        1 

ed.  order ;  but,  from  the  instances  to  be  found  in  the  books 

of  practice,  he  conceived  it  might  be  made.  Mr.  Tide!  (a) 
says,  "  in  an  action  of  debt  on  a  penal  statute,  the  de- 
fendant cannot  be  arrested,  though  it  be  for  a  sum  cer- 
tain, as  it  is  a  maxim,  that  every  man  shall  be  pre- 
sumed innocent  of  an  offence  till  he  be  found  guilty. 
But  where  an  action  is  brought  on  a  remedial  statute,  as 
for  money  won  at  play,  or  on  a  statute  which  expressly 
authorizes  an  arrest,  as  for  exporting  wool,  double  value 
for  holding  over,  having  unsealed  wrought  silks,  or  insur- 
ing lottery  tickets,  &c,  the  defendant  may  be  arrested." 
Now,  it  has  frequently  been  held,  that  the  statute  of  11 
Geo.  2  is  a  remedial  act.  On  principle,  therefore,  the 
Court  have  power  to  make  such  an  order, 

Taunton,  J. — Why  did  not  the  landlord  pursue  the 
goods,  and  seize  them,  as  he  has  a  right  to  do,  within 
thirty  days  after  the  removal.  He  should  have  made  use 
of  that  remedy  before  he  has  recourse  to  the  action  for 
the  penalty.  The  former  remedy  is  given  in  a  previous 
part  (s.  1)  of  the  statute;  the  action  for  the  recovery  of 
the  penalty  is  given  in  a  latter  part  of  it  (s.  3). 

Cresswell. — The  goods  have  been  sold  as  well  as  re- 
moved, and  therefore  he  could  not  seize  the  goods. 

(a)  1  Prac.  172. 
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Taunton,  J. — If  the  law  allows  you  to  arrest  the  de-         1832. 
fendant,  arrest  him  :  if  it  does  not,  I  have  not  the  power.  sotton 


Cresswell — There  are  many  cases  in  which  the  law 
allows  an  arrest,  but  not  without  the  authority  of  an  order 
of  a  Judge;  and  this,  I  submit,  is  one  of  those  cases. 

Taunton,  J. — This  statute  has  been  passed  near  a 
hundred  years,  and  yet  no  precedent  can  be  found  of  a 
Judge's  order  having  been  made  to  hold  a  tenant  to  bail 
under  such  circumstances.  That  is  strong  evidence  to 
shew,  that  no  such  order  ought  to  be  made. 

Rule  refused. 


V. 

Oswald. 


Jacob  v.  Rule.  April  t&th. 

HUTCHINSON  shewed  cause  against  a  rule  for  re-  The  Court  in 
storing  a  cause  to  Lord  Tenter  dens  paper,  out  of  which  Hsdiction  over" 
it  had  been  struck.     He  submitted,  that  the  Court  had  no  *?  .ca"se  list  at 
power  to  interfere  with  the  proceedings  of  the  Judge  at 
Nisi  Prius,  in  such  a  matter. 

Comyny  contra. — The  object  of  the  present  application 
is  to  enlarge  a  rule  for  judgment  as  in  case  of  a  nonsuit. 

Taunton,  J. — I  do  not  know  that  the  Court  has  any  juris- 
diction over  the  list  of  causes  at  Nisi  Prius.  It  is  exclu- 
sively in  the  power  of  the  Judge  who  tries  the  causes.  I 
have  repeatedly  refused  such  an  application  at  Chambers. 

I  cannot  interfere. 

Rule  discharged. 
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April  28*  A. 

A  judgment  and 
execution  on  a 
cognovit,  not 


Green  v.  Gray. 

JiUTT  shewed  cause  against  a  rule  obtained  by  Chan* 

net,  for  setting  aside  the  judgment  signed,  and  the  execu- 

fiied  according    tion  is s ued  in  this  case,  and  the  payment,  by  the  plaintiff, 

to  the  provisions  n    .  .  ..  T       -  - 

of  the  3  Geo.  4,  of  the  costs  of  this  application.  In  the  present  case,  the 
abMiiiteTy  void,  assignees  of  a  bankrupt,  named  Gray,  applied  to  set  aside 
but  only  inope-    fae  judgment  and  subsequent  proceedings  on  a  cogno- 

rative  against  °  . 

the  assignees  of  vit  given  by  the  bankrupt,  which  cognovit  was  not  filed 

A  cognovit      according  to  the  directions  of  the  3  Geo.  4,  c.  39,  s.  3. 

d°e*m°t  !JJui,J  The  question,  in  the  present  case,  is  whether  the  cognovit, 

containing  a  sU-  under  these  circumstances,  is  absolutely  void,  or  only  ino- 

pulation  not  to  .  -      *  *.t_  •  t*u     i.u*  j  •     • 

take  advantage  perative  as  against  the  assignees.  1  be  third  section  is  in 
^vw^sforede-  these  terms: — "That  every  cognovit  actionem  given  by 
ciaration.  anv  defendant  in  any  personal  action,  in  case  the  action  in 

which  such  cognovit  actionem  shall  be  given  shall  be  in 
the  said  Court  of  King's  Bench,  or  a  true  copy  of  such 
cognovit  actionem,  in  case  the  action  wherein  the  same  is 
given  shall  be  in  any  other  Court,  shall,  together  with  an 
affidavit  of  the  time  of  the  execution  thereof,  be  filed  with 
the  said  clerk,  in  like  manner  as  such  warrants  of  attorney, 
or  copies  thereof  and  affidavits,  within  the  space  of  twenty- 
one  days  after  such  cognovit  actionem  shall  have  been  exe- 
cuted ;  such  cognovit  actionem,  and  any  judgment  entered 
up  thereon,  and  any  execution  taken  out  on  such  judgment, 
shall  be  deemed  fraudulent  and  void  against  the  assignees 
of  the  person  giving  such  cognovit  actionem,  under  a  com- 
mission of  bankrupt  issued  against  him,  after  the  expira- 
tion of  the  said  space  of  twenty-one  days,  in  like  maimer 
as  warrants  of  attorney  and  judgment,  and  execution 
thereon,  are  deemed  and  taken  to  be  fraudulent  and  void 
by  this  act."  The  previous  section  ( 2 )  makes  certain  pro- 
visions as  to  warrants  of  attorney,  in  these  terms:  "  If  at 
any  time  after  the  expiration  of  twenty-one  days  next  after 
the  execution  of  such  warrant  of  attorney,  a  commission  of 
bankrupt  shall  be  issued  against  the  person  who  shall  have 
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given  such  warrant  of  attorney,  under  which  he  shall  be  1832. 
duly  found  and  declared  a  bankrupt,  then,  and  in  such 
case,  unless  such  warrant  of  attorney  or  a  copy  thereof 
shall  have  been  filed  as  aforesaid,  within  the  said  space 
of  twenty-one  days  from  the  execution  thereof,  or  unless 
judgment  shall  have  been  signed,  or  execution  issued  on 
such  warrant  of  attorney  within  the  same  period,  such  war- 
rant of  attorney,  and  the  judgment  and  execution  thereon, 
shall  be  deemed  fraudulent  and  void  against  the  assignees 
under  such  commission;  and  such  assignees  shall  be  en- 
titled to  recover  back  and  receive  for  the  use  of  the  cre- 
ditors of  such  bankrupt  at  large,  all  and  every  the  monies 
levied,  or  effects  seized  under  and  by  virtue  of  such  judg- 
ment and  execution."  The  third  section  thus  referring 
to  the  second,  and  making  cognovits  void  in  like  manner 
as  warrants  of  attorney  under  the  second  section — un- 
less a  warrant  of  attorney  would  be  absolutely  void,  a 
cognovit  will  not  be  absolutely  void.  There  is  no  decision 
directly  on  this  section ;  but  I  submit,  that,  on  the  lan- 
guage of  the  two  clauses,  the  cognovit  is  only  inoperative 
as  against  the  assignees;  and  any  money  levied  under  the 
execution  they  might  recover  back.  The  cases  of  Morris  v. 
Mellin(a)j  and  Bennett  v.  Daniel(b),  were  on  the  fourth  sec- 
tion, which  provides,  "  That  if  such  warrant  of  attorney 
or  cognovit  shall  be  given  subject  to  any  defeazance  or  con- 
dition, such  defeazance  or  condition  shall  be  written  on  the 
same  paper  or  parchment  on  which  such  warrant  of  attor- 
ney or  cognovit  actionem  shall  be  written  before  the  time 
when  the  same,  or  a  copy  thereof,  respectively,  shall  be 
filed,  otherwise  such  warrant  of  attorney,  or  cognovit  ac- 
tionem) shall  be  null  and  void  to  all  intents  and  purposes" 
The  Court,  in  those  two  cases,  was  of  opinion  that  the 
warrant,  though  not  written  on  the  same  paper  or  parch- 
ment, was  void  only  as  against  the  assignees  of  a  bankrupt, 
and  not  void  as  against  other  persons.     One  of  the  Judges, 

* 

(a)  6  B.  &  C.  446.  (b)  10  B.  &  C.  500. 
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1832.  in  each  of  those  cases,  thought  differently,  but  the  three 
others  were  of  that  opinion.  But,  in  sect.  4,  the  words  "  null 
and  void  to  all  intents  and  purposes  "  occur,  but  they  do  not 
occur  in  sect.  3.  The  language  of  the  latter  section  must  be 
considered,  therefore,  as  less  extensive  than  that  of  sect. 
4.  Lord  Tenterden,  in  the  case  of  Morris  v.  Mellin,  ob- 
served— "  If  we  were  to  give  to  the  fourth  section  the  effect 
we  are  called  upon  to  do,  it  would  apply  to  all  warrants  of 
attorney,  and  it  would  have  the  effect  of  protecting  cre- 
ditors, although  no  commission  of  bankrupt  had  issued 
against  the  debtor  who  gave  the  warrant  of  attorney,  and 
it  would  render  it  void  in  favour  of  the  party  himself." 
And,  again — "  We  should  even  enable  a  party  who  gave 
the  warrant  of  attorney  to  treat  it  as  a  nullity,  on  that 
ground."  It  is  clear,  from  this  language  of  Lord  Tenter- 
den, that  the  cognovit  must  be  taken  as  inoperative  only 
against  the  assignees,  and  not  as  void  against  all  the  world. 
Suppose  the  bankrupt's  estate  to  pay  twenty  shillings  in  the 
pound,  and  the  commission,  consequently,  to  be  super- 
seded (a),  the  plaintiff  would  clearly  be  entitled  to  the  be- 
nefit of  the  judgment  entered  up  on  the  cognovit.  But 
if  it  were  to  be  considered  as  void  against  all  the  world,  he 
would  be  deprived  of  that  benefit.  Again,  a  judgment 
binds  lands  from  the  time  at  which  it  is  signed.  Now, 
suppose  a  party  had  given  such  a  cognovit  as  the  present, 
and  on  which  judgment  is  signed,  the  judgment  creditor 
thus  acquires  a  lien  on  the  land;  the  judgment  debtor 
then  becomes  bankrupt,  under  circumstances  which  would 
give  his  assignees  no  right  against  the  lien ;  but  if  the  as- 
signees could,  under  the  statute  now  relied  on,  set  aside 
the  judgment  on  the  ground  urged  in  this  case,  they 
would  thus  destroy  the  judgment  creditor's  lien,  and  do 
that  indirectly,  which  they  could  not  do  directly.  Or,  sup- 
pose the  commission  to  be  superseded,  on  the  ground  of 
its  having  improperly  issued,  the  plaintiff  would  still  be 

(a)  See  Archbold's  Bankruptcy,  217,  ed.  3. 
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entitled  to  the  benefit  of  his  judgment  on  the  cognovit;         1832. 
but  if  it  were  to  be  declared  null  and  void,  on  account  of        grecm 
the  commission  issuing,  he  would  not  be  able  to  avail  him-  "• 

self  of  the  judgment.  It  may,  perhaps,  be  contended,  that 
although  not  absolutely  void  against  all  the  world,  it  is  ab- 
solutely void  against  the  assignees.  But  that  mode  of  treat- 
ing it  is,  in  fact,  the  same  as  treating  it  as  void  against  all 
the  world.  A  second  objection  in  the  present  case  is, 
that  the  cognovit  is  not  stamped.  The  cases  of  Eames  v. 
Hill  (a),  Reardon  v.  Sicabey  (6),  and  Jay  v.  Warren  (c), 
shew  that  a  stamp  is  not  necessary  on  a  cognovit. 

Channel,  contr&9  admitted  that  the  cognovit  was  not  void 
as  against  all  the  world,  but  submitted  that  it  was  absolute- 
ly void  as  against  the  assignees.  The  observations  of  Mr. 
Justice  Holroyd,  in  Hurst  v.  Jennings  (d),  seemed  to  go  to 
that  extent.  In  that  case  it  was  held,  that  an  indenture,  by 
virtue  of  which  the  judgment  there  was  entered  up,  was  a 
cognovit  actionem  within  the  meaning  of  the  third  section 
of  the  3  Geo.  4,  c.  39,  or,  if  not,  that  it  was  a  contrivance 
to  defeat  the  provisions  of  that  statute;  and  the  indenture 
not  having  been  filed  with  the  proper  officer  within  twenty- 
one  days  after  its  execution,  and  judgment  not  having  been 
entered  up  within  that  period,  as  required  by  the  statute, 
the  Court,  upon  application  by  the  assignees  of  the  obligor, 
who  had  become  bankrupt,  ordered  the  execution  to  be 
withdrawn.  There  Lord  Tenterden  said — "  If  we  see  that 
the  execution  has  issued  on  a  judgment,  which  has  been 
obtained  by  means  of  a  contrivance  devised  to  evade  the 
provisions  of  an  act  of  Parliament,  or  any  rule  of  the  com- 
mon law,  we  ought  not  to  allow  the  execution  to  continue  in 
force,  so  as  to  have  that  effect  I  am  clearly  of  opinion, 
that  the  bond  and  indenture  by  which  the  plaintiffs  were 

(a)  2  B.  &  P.  160.  (d)  5  B.  &  C.  660. 

(Jb)  4  East,188.  (e)  See  1  Tid.  Prac.  660,  ed.  9. 

(c)  1  C.  &  P.  632. 
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1632.  authorized  to  enter  up  judgment,  and  sue  out  execution, 
were  devised  with  the  intention  to  evade  the  provisions  of 
the  3  Geo.  4,  c.  39."  Mr.  Justice  Holroyd  said— "  I  think 
that  this  execution  ought  to  be  set  aside.  This  is  a  case 
either  within  the  act  of  Parliament,  or  the  deed  and  judg- 
ment were  a  contrivance  to  defeat  the  provisions  of  it.  By 
the  first  section,  every  warrant  of  attorney  must  be  filed 
within  twenty-one  days  after  execution,  in  the  manner 
therein  mentioned.  By  section  2,  if  it  has  not  been  fil- 
ed within  that  time,  it  is  to  be  deemed  fraudulent  and 
void  against  the  assignees  under  any  commission  of  bank- 
rupt afterwards  issued  against  the  party  giving  the  war- 
rant." It  is  clear,  therefore,  that  if  the  instrument  execut- 
ed in  this  case  had  been  a  warrant  of  attorney,  instead  of 
a  bond  and  indenture,  the  judgment  and  execution  would 
have  been  void  against  the  assignees,  because  the  provi- 
sions of  the  statute  had  not  been  complied  with.  From 
this  it  should  seem  that  he  was  of  opinion,  that  if  the  pro- 
visions of  the  statute  were  not  complied  with,  a  warrant  of 
attorney  would  be  void.  The  third  section  placing  cog- 
novits on  the  same  footing  as  warrants  of  attorney,  he 
would  be  of  opinion!  in  the  present  case,  that  the  cognovit 
was  void.  As  to  the  second  point,  namely,  the  stamping, 
it  was  true  that  the  cognovit  did  not  require  a  stamp,  un- 
less it  contained  terms  of  agreement;  but  there  are  stipu- 
lations contained  in  this. 

Taunton,  J. — There  are  no  stipulations  contained  in  it 
which  may  not  be  found  in  every  cognovit.  If  they  con- 
stituted an  agreement,  then  every  cognovit  would  require 
a  stamp;  but  the  Courts  have  said  that  a  cognovit  does  not 
require  a  stamp. 

Channel. — The  defendant  agrees,  in  addition  to  the  ge- 
neral stipulation,  that  no  writ  of  error  shall  be  brought,  or 
bill  in  equity  filed,  that  he  will  take  no  advantage  of  the 
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fact  of  the  cognovit  being  given  before  declaration.  It  is 
contrary  to  the  practice  of  the  Court  to  give  a  cognovit 
until  after  declaration,  since,  the  cognovit  being  a  confes- 
sion of  the  action,  and  the  nature  of  the  action  not  being 
known  until  the  plaintiff  has  declared,  he  cannot  confess 
it  until  then  (a). 


1832. 


Taunton,  J. — This  rule  calls  upon  the  plaintiff  to  shew 
cause  why  the  judgment  signed  and  execution  issued 
thereon  should  not  be  set  aside,  and  why  the  plaintiff 
should  not  pay  the  costs  of  this  application.  The  rule  is 
moved  for  on  sect.  3  of  the  3  Geo.  4,  c.  39.  The  words  of 
that  section  are — "  Every  cognovit  actionem  given  by  any 
defendant  in  any  personal  action,  in  case  the  action  in 
which  such  cognovit  actionem  shall  be  given  shall  be  in  the 
said  Court  of  King's  Bench,  or  a  true  copy  of  such  cognovit 
actionem,  in  case  the  action  wherein  the  same  is  given  shall 
be  in  any  other  Court,  shall,  together  with  an  affidavit  of 
the  time  of  the  execution  thereof,  be  filed  with  the  said 
clerk,  in  like  manner  as  such  warrants  of  attorney,  or 
copies  thereof,  and  affidavits,  within  the  space  of  twenty- 


Co)  1  Tid.  Prac.  559,  ed.  9.  By 
the  1  Will.  4,  c.  7,  s.  7,  the  108th 
lection  of  the  6  Geo.  4,  c  16,  is 
modified.  The  proviso  of  s.  108 
of  6  Geo.  4,  c.  16  is,  "  Provided 
that  no  creditor,  though  for  a  va- 
luable consideration,  who  shall  sue 
out  any  execution  upon  any  judg- 
ment obtained  by  default,  confes- 
sion, or  nil  dieit,  shall  avail  him- 
self of  such  execution  to  the  pre- 
judice of  other  fair  creditors,  but 
shall  be  paid  rateable  with  such 
creditors."  The  seventh  section  of 
the  1  Will.  4,  c.  7,  provides,  "  That 
no  judgment  signed,  or  execution 
issued  after  the  passing  of  this  act, 


on  a  cognovit  actionem  signed  after 
declaration  filed  or  delivered,  or 
judgment  by  default,  confession, 
or  nihil  dicit,  according  to  the 
practice  of  the  Court,  in  any  ac- 
tion commenced  adversely,  and 
not  by  collusion,  for  the  purpose 
of  fraudulent  preference,  shall  be 
deemed  or  taken  to  be  within  the 
said  provision  of  the  said  recited 
act."  In  the  above  cognovit,  the  de- 
fendant could  not  have  agreed  to 
waive  the  objection  arising  on  this 
latter  act,  as  any  objection  on  it 
might  be  made  by  the  assignees. 
See  2  Dowling^s  Statutes,  18,  note 
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1832.  ^      one  days  after  such  cognovit  actionem  shall  have  been  exe- 
cuted, otherwise  such  cognovit  actionem,  and  any  judg- 
ment entered  up  thereon,  and  any  execution  taken  out  on 
such  judgment,  shall  be  deemed  fraudulent  and  void  against 
the  assignees  of  the  person  giving  such  cognovit  actionem, 
under  a  commission  of  bankrupt  issued  against  him  after 
the  expiration  of  the  said  space  of  twenty-one  days,  in  like 
manner  as  warrants  of  attorney,  and  judgments  and  exe- 
cutions thereon,  are  deemed  and  taken  to  be  fraudulent 
and  void  by  this  act."  That  is,  therefore,  putting  judgments 
and  executions  on  cognovits  on  the  same  footing  as  judg- 
ments and  executions  on  warrants  of  attorney  are  put  by 
the  second  section,  and  the  same  consequences  are  to  fol- 
low.    That  renders  it  necessary  to  see  the  provisions  of 
the  former  section  as  to  judgments  and  executions  on  war- 
rants of  attorney.    Section  2  is  in  these  words: — "Such 
warrant  of  attorney,   and  the  judgment  and   execution 
thereon,  shall  be  deemed  fraudulent  and  void  against  the 
assignees  under  such  commission ;  and  such  assignees  shall 
be  entitled  to  recover  back  and  receive,  for  the  use  of  the 
creditors  of  such  bankrupt  at  large,  all  and  every  the  mo- 
nies levied  or  effects  seized  under  and  by  virtue  of  such 
judgment  and  execution."    Now,  this  application  has  been 
made  on  behalf  of  the  assignees  of  Gray,  the  defendant; 
and  it  is  said,  that,  as  the  statute  has  declared  the  judg- 
ment and  execution  in  such  cases  fraudulent  and  void 
against  a  commission  of  bankrupt,  they  are  fraudulent  and 
void  against  all  the  world,  and,  therefore,  that  the  rule 
ought  to  be  made  absolute  for  setting  aside  the  judgment 
and  execution.     But  I  think  that  this  rule  ought  not  to 
be  made  absolute.     I  am  of  opinion,  that  the  statute  ex- 
pressly limits  the  consequences  of  not  filing  the  cognovits 
within  a  given  time,  to  the  enabling  the  assignees  of  the 
bankrupt  to  recover  back  and  receive  for  the  benefit  of 
the  creditors  the  proceeds  of  the  judgment  and  execution 
thereon.     It  does  not  follow,  that,  because  the  judgment 
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and  execution  are  to  be  void  for  that  particular  purpose,  1832. 
they  are  to  be  void  for  all  purposes.  Supposing  this 
bankrupt's  estate  to  pay  twenty  shillings  in  the  pound, 
when  the  commission  would  be  superseded  de  jure,  the 
plaintiff  would  be  entitled  to  the  benefit  of  this  judgment; 
for,  when  the  commission  is  at  an  end,  it  is  as  if  no  com- 
mission had  issued.  It  is  too  much  to  say,  that  the  judg- 
ment and  execution  are  void  for  all  purposes,  because  it  is 
void  for  one  purpose.  Then,  as  to  the  point  of  a  stamp 
being  necessary  on  the  cognovit.  It  is  not  an  agreement, 
for  an  agreement  imports  something  to  be  done  on  both 
sides;  but  there  does  not  appear  to  be  any  mutuality  in 
this  cognovit,  and,  therefore,  it  is  not  one  of  those  cases 
in  which  the  instrument  ought  to  be  stamped.  The  pre- 
sent rule  must  therefore  be  discharged. 

Rule  discharged. 


Ford  v.  Baynton.  AprU  mht 

ISTEER  shewed  cause  on  the  part  of  the  judgment  ere-  The  Court  will 

ditor,  against  a  rule  obtained  by    W.  Clarkson,  on  the  riff  under  the  l 

part  of  the  Sheriff  of  the  county  of  Kent,  under  the  1  &  2  n**£i£\& 

Will.  4,  c.  58,  s.  6(a).  calling  on  the  parties  claiming  «ue  of  conflict- 

.  .  mg  claims  on 

certain  property  seized  by  the  Sheriff  under  a  fi.  fa.  property  seized 
The  facts  of  the  case  were  these: — A  gentleman  named  that  claim ^sg 
Baynton  had  sent  two  horses  and  two  servants  to  the  and^no^ofUie 
house  of  an  inn-keeper  named  Birch,  in  the  county  of  whole  property. 
Kent.   There  he  had  left  them.     After  a  considerable  sum 
had  become  due  for  the  keep  of  the  horses  and  the  board 
and  lodging  of  the  servants,  both  the  servants  went  away, 
,  taking  with  them  one  horse.     Afterwards,  a  ji-fa.  issued 
against  Mr.  Baynton  s  goods ;  and  the  Sheriff  seized  the 
remaining  horse  at  the  stables  of  Mr.  Birch.    The  latter 

(a)  2  Dowl.  Stat.  571. 
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1832.  refused  to  permit  the  horse  to  be  removed,  claiming  a  lien 
on  it  for  his  claim  on  Mr.  Baynton  for  the  keep  of  the  two 
horses,  and  the  board  and  lodging  of  the  servants.  The 
Sheriff  therefore  found  it  necessary  to  apply  for  relief  un- 
der the  Interpleader  Act. 

V.  Richards  appeared  on  the  part  of  Birch, 

W.  Clarkson  appeared  for  the  plaintiff. 

Taunton,  J. — I  feel  some  doubt,  whether  this  case  is 
within  the  act.  The  sum  in  dispute  is  very  small,  and 
therefore  it  is  hardly  worth  directing  an  issue  to  try  the 
rights  of  the  parties.  It  would,  perhaps,  be  better  that 
the  Court  should  decide  upon  the  question  of  lien,  if  it 
should  be  of  opinion  that  the  present  case  comes  within 
the  meaning  of  the  statute. 

This  suggestion  of  the  Court  was  accepted  by  all  par- 
ties. 

Cur.  adv.  vult. 

Jpril30th.  Taunton,  J. — I  have  conferred  with  the  other  Judges; 
and  we  are  of  opinion,  that,  although  the  act,  from  its  lan- 
guage, should  seem  to  have  in  view  only  those  cases  in 
which  the  entirety  of  the  property  is  claimed,  yet  the  let- 
ter of  the  act  will  comprehend  cases  of  claims  of  lien  as 
well  as  of  absolute  property.  This  section  (6)  which  has 
for  its  object  to  quiet  claims  where  the  Sheriff  is  con- 
cerned, extends  to  the  present  case.  It  is  also  to  be  ob- 
served, that,  in  the  commercial  world,  a  lien  may  be  equal 
to  the  entire  value  of  the  goods.  We  are  further  of 
opinion,  that  there  is  no  pretence  for  saying  that  there 
was  any  legal  claim  of  lien  on  this  remaining  horse,  in 
respect  of  the  board  and  lodging  of  the  servants;  that  is 
perfectly  clear.  But  we  are  of  opinion,  that  as  the  two 
horses  were  brought  at  one  and  the  same  time,  and  there- 
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fore  under  one  contract  relating  to  both,  the  lien  of  the  1832' 
inn-keeper  upon  both  survives  as  to  the  remaining  one* 
The  inn-keeper  must  therefore  be  paid  the  amount  due 
for  the  keep  of  both  horses.  The  rule,  therefore,  will  be 
enlarged  until  that  is  done ;  and  when  it  is  done,  the  rule 
will  be  discharged  without  any  costs  at  all.  The  case  of 
Blake  v.  Nicholson  (a),  as  to  lien,  is  very  like  the  present. 
There  it  was  holden,  that  a  "  printer  employed  to  print  cer- 
tain numbers,  but  not  all  consecutive  numbers,  of  an  en- 
tire work,  has  a  lien  upon  the  copies  not  delivered  for 
his  general  balance  due  for  printing  the  whole  of  those 

numbers." 

Rule  enlarged. 

(a)  3  M.  &  S.  167. 


Doe  d.  Blagg  v.  Steel.  April  30th. 

Cy.  CRESS  WELL  moved  to  review  the  Master's  report  in  an  ejectment 
in  an  action  of  ejectment,  under  these  circumstances— The  not^fngn^n- 
lessor  of  the  plaintiff  was  a  mortgagee;  the  defendant  had  g»ge  money,  the 

.  r  ©  ©      »  defendant  it  en- 

moved  to  stay  proceedings  under  the  7  Geo.  2,  c.  20,  titled  to  have 
ss.  1,  2,  upon  payment  of  principal,  interest,  and  costs;  luadTunderthe 
and  it  was  referred  to  the  Master  to  ascertain  what  was  7  Ge0,  2» a  20» 

upon  payment 

due.     The  defendant  Steel  had  agreed  with  Mr.  Colqhuit,  of  the  principal 

.  .      -,        ~       «  ,  -.,  .  and  interest  due 

the  owner  in  fee,  for  the  purchase  of  the  premises  m  ques-  0n  the  mortgage 
tion.  He  had  paid  part  of  the  money  before  he  discovered  ^'i^urnriat 
that  there  was  an  outstanding  mortgage  in  Blagg  9  the  lessor  Uw  and  in  '°*ui- 
of  the  plaintiff.  A  Miss  Vaughan  had  lent  a  sum  of  money  ing  any  by-gone 
to  Colqhuit,  and  some  time  afterwards  he  mortgaged  to  expense  of  pre- 
her  the  premises  in  question  as  a  security.     She  assigned  parfngthemort- 

__,  fl^ge  deed,  or 

the  mortgage  to  Blagg.  The  Master,  in  ascertaining  what  any  assignment 
was  due,  had  taken  into  the  account  three  sums,  amount- 
ing to  50/.,  which  the  defendant  contended  he  was  not 
liable  to  pay.  He  referred  to  the  words  of  the  act—  "  That 
when  any  action  of  ejectment  shall  be  brought  by  any 
mortgagee  for  the  recovery  of  the  possession  of  any  mort- 
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1832.         gaged  lands,  &c,  and  no  suit  shall  be  then  depending  in 
any  of  his  Majesty's  Courts  of  equity  in  England,  for  fore- 
closing or  redeeming  such  mortgaged  lands;  if  the  person 
having  right  to  redeem  such  mortgaged  lands,  and  who  shall 
appear  and  become  defendant  in  such  action,  shall,  at  any 
time  pending  such  action,  pay  unto  such  mortgagee,  or,  in 
.case  of  his  refusal,  shall  bring  into  Court  where  such  action 
shall  be  depending,  all  the  principal  monies  and  interest 
due  on  such  mortgage,  and  also  all  such  costs  as  have  been 
expended  in  any  suit  or  suits  at  law,  or  in  equity,  upon 
such  mortgage,  (such  money  for  principal,  interest,  and 
costs  to  be  ascertained  by  the  Court  where  such  action  is 
depending,  or  by  the  proper  officer  by  such  Court  to  be 
appointed  for  that  purpose),  the  monies  so  paid  to  such 
mortgagee,  or  brought  into  such  Court,  shall  be  deemed 
and  taken  to  be  in  full  satisfaction  and  discharge  of  such 
mortgage,  and  the  Court  shall  discharge  such  mortgagor 
from  the  same  accordingly,  and  shall,  by  rule  of  the  same 
Court,  compel  such  mortgagee,  at  the  costs  of  such  mort- 
gagor, to  re-convey  such  mortgaged  lands,  and  such  estate 
and  interest  as  such  mortgagee  hath  therein,  and  deliver 
up  all  deeds,  evidences,  and  writings  in  his  custody,  rela- 
ting to  the  title  of  such  mortgaged  lands,  unto  such  mort- 
gagor, who  shall  have  paid  such  monies  into  the  Court,  or 
to  such  other  person  as  he  shall  for  that  purpose  appoint" 
The  sums  objected  to  were,  first,  a  sum  of  10/.,  which  was 
admitted  to  have  been  due  to  Miss  Vaughan  for  interest, 
before  the  mortgage  was  created.     The  second  was  a  sum 
of  221.  for  preparing  the  mortgage;  and  the  third  was  a 
sum  of  18/.,  for  the  expense  of  the  assignment.     He  con- 
tended that  none  of  those  sums  ought  to  have  been  allow- 
ed, and  that   they  were  not  contemplated   by  the  act  of 
Parliament,  and  that  the  Master  was  not  correct  in  decid- 
ing that  they  came  within  the  equity  of  the  statute. 

V.  Richards  shewed  cause  in  the  first  instance,  and 
contended  that  those  sums  ought  to  be  included.    He  said, 
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that  upon  a  bill  to  foreclose  he  would  clearly  have  been  1832. 
entitled  to  them.  With  respect  to  the  10/.,  it  was  paid 
by  Mr.  Blagg  to  Miss  Vaughan,  and  the  Master  found  it 
to  be  due,  and  he  submitted  that  the  Master's  decision 
was  final.  Another  objection  was,  that  this  was  not  a 
case  within  the  act.  There  was  here  an  absolute  convey- 
ance in  trust  to  sell ;  and  he  cited  a  decision  of  the  Vice- 
Chancellory  not  yet  reported,  that  though  in  ordinary 
cases  a  party  may  tack,  yet  that  upon  such  a  deed  as  this 
the  party  could  not  be  allowed  to  tack ;  and  that  that  Court 
had  evidently  considered  it  not  to  be  a  mortgage. 

C.  Cresswell  in  reply,  contended  that  it  was  clearly  a 
mortgage  within  the  meaning  of  the  act,  as  it  was  made  to 
secure  principal  and  interest.  In  modern  mortgages  it 
was  usual  to  introduce  a  power  of  sale,  with  or  without 
the  consent  of  the  mortgagor.  Where  the  object  of  the 
conveyance  appears  to  be  to  secure  a  sum  of  money,  the 
security  is  to  be  considered  a  mortgage.  Though  the 
sums  in  dispute  are  sworn  to  have  been  paid  by  Mr.  Blagg 
to  Miss  Vaughan,  yet  he  clearly  could  not  have  recovered 
the  costs  of  the  assignment  as  against  the  mortgagor; 
otherwise  he  would  be  liable  to  pay  for  any  number  of 
subsequent  assignments,  even  to  the  extent  of  exhausting 
the  whole  value  of  the  estate. 

Taunton,  J. — The  rule  must  be  made  absolute.  The 
deed  is  to  be  considered,  to  all  intents  and  purposes,  a 
mortgage  within  the  meaning  of  the  7  Geo.  2.  Though 
there  is  an  absolute  power  to  sell,  the  estate  would  be 
clearly  redeemable  by  paying  the  money  due  at  any  time 
before  the  mortgagee  had  actually  executed  his  power  of 
sale.  The  objections  to  the  Master's  report  are  well 
founded.  The  10/.  was  for  by-gone  interest,  and  it  was 
not  included  in  the  mortgage  nor  made  part  of  the  princi- 
pal :  it  was,  therefore,  merely  a  collateral  debt.     The  ex- 

VOL.  I.  B  B 
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penses  allowed  are  neither  expenses  at  law  nor  in  equity. 
If  the  mortgagor  could  be  saddled  with  the  expense  of 
this  assignment,  he  might  be  liable  for  an  indefinite  series 
of  assignments. 

Rule  absolute,  with  costs. 


April  30M. 

A  separate  mo- 
tion is  not  ne- 
cessary for  the 
costs  of  the  day 
for  not  proceed- 
ing to  trial  where 
the  rule  for  judg- 
ment as  in  case 
of  a  nonsuit  is 
discharged. 


Piercy  and  Another  v.  Owen. 

V/N  discharging  a  rule  for  judgment  as  in  case  of  a  non- 
suit for  not  proceeding  to  trial — 

Taunton,  J.,  said,  he  would  grant  the  costs  of  the  day 
for  not  proceeding  to  trial  as  a  separate  part  of  the  order, 
but  not  as  a  condition  of  discharging  the  rule.  It  was  not 
therefore  necessary  to  make  a  separate  motion  for  the 
costs,  under  the  GO th  rule  of  the  first  division  of  the  rules 
of  Hilary  Term,  2  Witt.  4. 

Justice  shewed  cause,  and — 

V.  Richards  supported  the  rule. 

Rule  discharged,  and  the  plaintiff  ordered  to  pay 
the  costs  of  the  day,  for  not  proceeding  to 
trial. 


April  30M.  Re  Sandys. 

a  rule  cannot     J3USBY  obtained  a  rule  to  shew  cause  why  an  attorney 
JaVpUce  of  ™    of  this  Court  should  not  pay  over  a  certain  sum  of  money 

attorney's  abode, 

unless  it  appears  to  be  that  stated  in  the  residence-book,  or  that  none  is  there  stated. 
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td  a  lady  named  White  within  a  certain  period.  As  to  the  1832. 
mode  of  serving  the  rule  some  difficulty  existed.  His  re-  ^  sandts. 
sidenee  was  unknown.  The  Court  would  perhaps  allow 
the  service  to  be  by  leaving  it  at  his  last  place  of  abode, 
and  by  sticking  it  up  in  the  King* 8  Bench  Office*  He 
admitted  that  no  search  had  been  made  in  the  residence- 
book  for  the  abode  of  the  attorney. 

Taunton,  J. — The  mode  of  service  desired  cannot  be 
allowed,  unless  it  is  shewn  that  the  residence-book  has 
been  searched.  The  service  should  be  effected  at  the 
residence  there  stated. 

Busby  then  undertook  that  the  residence-book  should 
be  searched,  and  that  service  should  be  effected  at  the  re- 
sidence of  the  attorney  there  stated.  If  none  were  there 
stated,  then  the  service  should  be  effected  as  prayed. 

Rule  granted. 


Digby  v.  Thomson.  AprU  30M# 

JfOLLETT  shewed  cause  against  a  rule  calling  on  the  The  service  of 
defendant  to  shew  cause  why  service  at  334,  Strand,  or  £J^™]£d* 
119,  Fleet  Street,  should  not  be  good  service  on  the  de-  difficulty  in  ef- 

fecting  personal 

fendant.  The  action  was  for  a  libel,  which  had  appeared  service  will  dis- 
in  the  Satirist  newspaper,  of  which  the  defendant  was  the  ^'rvice  of  pro- 
editor,  and  a  proprietor :  and  the  two  addresses  were  en-  ceM  on  *  ne.W8" 

■       *  paper  proprietor 

tered  at  the  Stamp  Office  as  those  of  one  of  the  proprie-  at  the  Place  of 

«  •  .  /•    i        «rt   >-v         -r.  ~n     abode  given  at 

tors,  pursuant  to  the  provisions  of  the  38  Geo.  3,  c.  78,  the  sump  office 
s.  2.  The  affidavit  on  which  the  rule  had  been  obtained  ^SXtni 
stated  that  various  attempts  had  been  made  to  serve  the  *•  h  j* not . 

sufficient  with- 

defendant,  but  without  effect.     That,  however,  did  not  out  personal 
dispense  with  the  necessity  of  service  of  process  personally,  K    **" 
which  was  required  by  the  5  Geo.  2,  c.  27,  s.  1,  refer- 

d  b£ 


V. 

Thomson. 
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1832.  ring  to  the  ig  Qe0t  \$  c.  29,  s.  1.  Mr.  Tidd(a)  pointed 
Digby  ou*  some  of  the  cases  in  which  an  actual  personal  service 
was  not  necessary.  For  instance,  "  if  the  defendant  re- 
fuse to  accept  a  copy  of  process,  it  may  be  left  in  his 
house,  or,  if  he  lock  himself  in,  it  may  be  put  through 
the  crevice  of  his  door ;  or,  in  the  Common  Pleas,  it  seems 
that  if  he  keep  out  of  the  way  to  avoid  being  served,  it 
may  be  sent  to  him  in  a  letter,  by  the  post :  but  sending 
process  by  the  post  in  a  letter,  which  defendant  refuses 
to  receive,  is  not  good  service,  although  the  refusal  may 
have  been  wilful,  and  accompanied  with  a  long  avoidance 
of  service."  In  those  cases,  where  the  Court  had  dis- 
pensed with  the  necessity  of  personal  service,  it  was  clear 
the  process  had  come  to  the  knowledge  of  the  defendant, 
although  not  actually  put  into  his  hands. 

Wightman,  contra,  submitted  that  it  was  only  necessary 
that  sufficient  should  be  shewn  to  induce  the  Court  to  believe 
the  process  had  come  to  the  hands  of  the  defendant.  There 
was  good  reason  in  this  case  to  believe  it  had ;  for  the  de- 
fendant appeared  by  his  counsel  in  Court  to  shew  cause 
against  the  rule,  which  had  been  served  in  the  same  man- 
ner as  the  process ;  and  he  did  not  venture  to  swear  that 
he  had  not  received  the  process.  Besides,  the  place  at 
which  the  process  had  been  left  was  the  residence  given 
at  the  Stamp  Office,  according  to  the  directions  of  the 
38  Geo.  3,  c.  78,  s.  2.  That  statute  would  seem  to  have 
required  the  information  as  to  residence  to  be  given  for 
the  purpose  of  facilitating  the  service  of  process.  If  so, 
then  this  service  would  suffice. 

Taunton,  J — I  am  afraid  this  rule  must  be  discharged, 
for  the  statute  requires  the  defendant  to  be  served  "  per- 
sonally."   This  has  been  considered  necessary,  though 

(a)  I  Prac.  169. 
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the  defendant  has  persevered  in  avoiding  personal  service.  1832. 
The  cases  mentioned  by  Mr.  Tidd  shew  that  the  Courts 
have  been  of  this  opinion.  The  case  of  Aldred  v.  Hicks  (a), 
allowing  service  by  post,  was  corrected  by  Redpath  v.  Wil- 
liams (b).  There  is  no  proof  here  that  the  defendant  was 
in  the  house  at  the  time  of  leaving  the  process.  This  ser- 
vice only  stands  on  the  fact  that  several  attempts  have  been 
made  to  serve  him,  and  he  cannot  be  found.  As  to  the 
statute  of  38  Geo.  3,  c.  78,  s.  2,  requiring  the  printers, 
publishers,  and  proprietors  of  newspapers  to  deliver  at  the 
Stamp  Office  an  affidavit  containing  their  places  of  abode, 
that  statute  does  not  go  on  to  say  that  process  may  be 
(served  on  any  of  them  by  leaving  it  there.  The  Court 
cannot  engraft  on  that  statute  such  an  exception  to  the 
provisions  of  the  5  Geo.  2,  c.  27.  The  rule  must,  there- 
fore, be  discharged,  but  without  costs. 

Rule  discharged,  without  costs  (c). 

(a)  6  Taunt.  186.  (c)  See  Rhodes  v.  Innes,  ante, 

{b)  11  J.  B.  Moore,  333;  S.  C.     p.  215;  S.  C.  7  Bing.  329;  and 
3  Bing.  433.  Thomson  v.  Pheney,  post. 


Doe  v.  Roe.  April  30/A# 

JrLATT  moved  for  judgment  against  the  casual  ejector,  whatisa  suffi- 
The  tenant  in  possession  was  sworn  to  have  acknowledged  £*nt  aec^tnJwa 
the  receipt  of  the  declaration  "  about  the  latter  end  of  tenant  in  posses- 

.  sion,  of  receiving 

February.  a  declaration  in 

ejectment 

Taunton,  J. — As  that  receipt  was  clearly  before  the 
first  day  of  the  present  term,  that  is  sufficient. 

Rule  granted. 
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1832. 

]    .7    '.        Chamberlain,  Executor  of  Thomas,  v.  Chamberlain. 

April  30M.  ' 

The  Court  will  JL  ALFO  URD  shewed  cause  against  a  rule  requiring  the 
STcxecutrix?"  plaintiff  to  give  security  for  costs,  she  being  abroad.  The 
who  ii  out  of  the  plaintiff  is  an  executrix,  and  therefore  not  liable  to  pay 

jurisdiction,  to      r  g    J 

give  security  for  costs.  She  might  be  liable  to  costs  in  case  of  a  disconti- 
securlty  will  be  nuance,  but  not  so  if  a  verdict  passed  against  her.  It 
^ttMwAitet*  W0UM>  therefore,  be  useless  to  require  the  plaintiff  to  give 
which  the  would  security  for  costs  forwhich  she  would  not  be  liable.    The 

Common  Pleas  in  one  case  of  Chevalier  and  Others,  Exe- 
cutors of  Fox,  v.  Finnis(a),  have  decided,  that  plaintiffs 
who  live  out  of  the  jurisdiction  of  the  Court,  may  be  com- 
pelled to  give  security  for  costs,  though  such  plaintiffs  sue 
as  executors.  Were  it  not  for  that  case,  the  Court  would 
not  interfere. 

Taunton,  J.— I  think,  that,  as  the  Court  of  Common 
Pleas  has  so  decided,  I  must  be  governed  by  its  decision; 
for,  it  appears  to  me  to  be  good  sense.  The  plaintiff, 
though  an  executrix,  is  not  freed  from  her  liability  for 
costs  in  all  cases.  If  she  should  discontinue,  she  would  be 
liable  for  costs.  The  security  will,  of  course,  be  confined 
to  such  costs  as  she  would  be  liable  to  in  point  of  law. 

Rule  absolute  (6). 

(a)  1  Brod.  &  Binfir.  277-  P-  299 ;  Anon,  ante,  p.  300  j  and 

(6)  See  Adams  v.  Brown,  ante,      Jones  v.  Jones,  ante,  p.  313. 
p.  273;   Wilson  v.  Minchin,  ante, 


April  zoth.  Wells  ».  Hare. 

if  a  demand  of  r     RICHARDS  applied  for  a  rule  nisi,  to  set  aside  a 
be^n«rTd,ha"d  judgment  of  non  pros,  for  irregularity.      The  defendant 

time  to  declare  ha(j  ruled  the  plaintiff  to  declare,  and  served  a  demand  of 

is  obtained,  the  .    ,            . 

defendant  may  declaration.     The  plaintiff  obtained  two  rules  for  time  to 

of^wiUpro!r.ent  declare,  the  latter  of  which  expired  on  the  first  day  of  the 

S2£S^i!?  present  term.     The  plaintiff  not  having  declared  on  that 

daration. 
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day,  the  defendant  signed  judgment  of  non  pros,  without         1832. 
another  demand  of  declaration.     That,  I  apprehend,  is  ir- 
regular.   He  should  have  made  a  second  demand  of  de- 
claration. 

Taunton,  J. — If  there  has  been  once  a  demand  of  de- 
claration, that  is  sufficient.  When  you  obtain  time  to  de- 
clare, you  remain  in  the  same  situation  when  it  has  ex- 
pired, as  you  were  when  you  obtained  it. 

Rule  refused. 


Sanders  t?.  Jones.  April  30M. 

¥v  IGHTMAN  moved  for  judgment  on  an  old  warrant  a  letter  dated 
of  attorney,  on  the  affidavit  of  a  party,  who  stated  that  he  term^from  a 
had  received  a  letter  dated  within  the  term,  in  the  hand-  defendant,  u 

sufficient  proof 

writing  of  the  defendant.     The  letter  was  exhibited.  that  he  »  alive, 

so  as  to  author- 
ize judgment 

Taunton,  J. — That  will  do.  on  an  old  war- 

Rule  granted.       «»»  of  attorney. 


Johnson  v.  Jenkins.  April  30M. 

JMlANSEL  applied  for  judgment  on  an  old  warrant  of  On  a  warrant  of 
attorney.  It  had  been  originally  given  to  confess  a  judg-  fc^dgment11" 
ment  to  two  persons;  one  had  died;  and  the  application  totwojudg- 

#*  '  rr  ment  may  be 

was  to  have  judgment  entered  up  in  favour  of  the  survivor,  entered  up  in 
He  cited  FendaU  and  Others  v.  May  (a),  where  a  warrant  vivor. 
of  attorney  having  been  given  to  confess  judgment  to  three, 
and  one  died,  the  Court  permitted  judgment  to  be  entered 
up  by  the  survivors. 

Taunton,  J. — You  may  take  your  rule.    The  judg- 
ment being  here  to  be  entered  up  by  survivors,  and  not 

(a)  2  Mau.  &  Selw.  76. 
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1832.         against  survivors,  the  authority  of  the  warrant  of  attorney 
is  thus  substantially  pursued. 

Rule  granted  (a). 

(a)  See  Gee  v.  Lane,  15  East,      1  Wils.  312;  Futcherv.  Smith,  2 
592;  Todd  v.  Todd,  Barnes,  48,      Sir  W.  Bl.  1301. 
S.  C.  by  the  name  of  Todd  v.  Dodd, 


Johnson 

«. 
Jenkins. 


May  3rd.  De  Bode's  Bail. 

If  time  to  justify  tJEREMY  applied  for  time  to  justify  bail,  as  some  ac- 

bail  be  granted) 

the  defendant      cident  had  prevented  the  bail,  of  whom  notice  had  been 

plaintiff's  costs  given,  from  justifying,  and  who  had  made  the  affidavit  re- 
ef attending  to         .    d  b    the  3rd  Ru,e  of  T  T   j  wm  4 

oppose.    If  the      *  * 

copy  of  the  affi- 
davit of  suffi*  „.  T         II  1     • 
dency  served             1 AUNTON,  J.,  allowed  time. 

on  the  plaintiff 
do  not  purport 

to  be  a  copy,  or       Howling  then  applied  for  the  costs  of  attending  to  op- 

the  names  of  the   pose  the  bail. 
parties  and  the 
sums  in  the  ac- 
tions in  which         Taunton,  J. — Those  costs  must  be  paid  before  the  bail 

they  are  already  '  * 

bail,  or  the  justify, 

names  of  the  oc- 
cupants and 

houseTstated  by       Some  days  after,  the  same  bail  appeared  to  justify. 

the  bail  to  be  in 
their  possession, 

these  defects  are  Dowlbig  then  opposed  them,  on  the  ground  that  the 
re^eSngVe  °  defendant  had  not  complied  with  the  third  Rule  of  Trinity 
iitoiiCae^l  Term>1  WilL4(a).  The  copy  of  the  affidavit  of  sufficiency, 
fendant  his  costs  with  which  the  plaintiff  had  been  served,  did  not  purport, 

of  justification.      ,  ,  .  ,  .  -  . 

by  any  thing  which  appeared  on  it,  to  be  a  copy  of  the 
original  affidavit  sworn  by  the  bail.  He  cited  West  ▼. 
Williams  (b)  in  support  of  his  opposition.  Secondly,  the 
bail  described  themselves  as  being  bail  for  other  persons, 

(«)  Ante,  p.  103.  (b)  Ante,  p.  162. 
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but  did  not  state  the  names  of  the  actions,  nor  the  amounts         1332. 
of  the  debts  in  and  for  which  they  had  become  security,      Debode*s 
as  required   by  the  form  subjoined  to  the  above  rule.  BaiL 

Thirdly,  the  bail  stated  themselves  to  be  possessed  of  cer- 
tain houses,  but  they  did  not,  as  required  by  the  same 
form,  state  the  numbers  and  occupants  of  those  houses. 

Taunton,  J. — Those  are  not  sufficient  objections  to 
authorize  the  rejection  of  the  bail;  but,  if  the  bail  should 
pass,  they  will  deprive  the  defendant  of  the  costs  of  justifi- 
cation. 

Time  was  given  to  the  plaintiff  to  inquire  into  the  cir- 
cumstances of  the  bail,  and  they  were  finally  rejected. 

Taunton,  J.,  then  allowed  the  costs  of  both  the  latter 
attendances  of  the  plaintiff  to  oppose  the  bail. 

Bail  rejected. 


Salmon  v.  James.  May  3rd. 

*/•  JER  VIS  moved  for  a  rule  under  the  1  &  2  W.  4,  c.  Where  the  She- 

riff*  Has  l»tri»d 

58,  8.  6  (a),  on  the  part  of  the  Sheriff  of  Montgomeryshire,  under 9fi.fa.vad 
calling  on  certain  persons  to  come  before  the  Court  to  ^^"receWw 
state  their  claims,  in  order  that  the  Court  might  make  notice  that  other 
such  directions  as  should  appear  just  for  the  settlement  tion  have  been 
of  their  respective  demands.     He  applied  on  an  affidavit,  u^eSidant's 
which  stated,  that  a  writ  of  fi.  fa.  had  been  delivered  to  goods,  and  that 

.        .  the  first  execu- 

him,  which  he  had  executed.     Whilst  in  possession,  no-  tion  creditor  is 
tice  of  several  other  writs  having  been  sued  out  against  the  [he  whole  pro- 
defendant's  goods,  and  that  the  first  execution  creditor  J^^^V  She- 
was  not  entitled  to  the  whole  amount  levied,  was  given  to  knot  entitled  to 
him.     Under  these  circumstances  he  applied  for  relief.        l  &  2  w.  4,  c 

58,  s.  6. 

(a)  2  Dowling's  Statutes,  671* 
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1832.  Taunton,  J. — The  writ  will  be  a  sufficient  justifica- 

tion to  him  for  paying  over  the  proceeds  of  the  levy  to  the 
first  execution  creditor.  What  signify  these  notices  ?  that 
is  merely  struggling  for  priority  of  claim.    The  case  is  not 

within  the  statute. 

Rule  refused. 


2W.A. 


Ma*  3r*  Gates  v.  Terry. 

Where  issue        JlSuSB  Y  shewed  cause  against  a  rule  for  judgment  as 

hat  been  joined    .  #  &  .  .  .  m 

in  one  term,  in  case  of  a  nonsuit.  Issue  was  joined  in  Hilary  Term 
of  triai^the  ^a8t-  The  plaintiff  did  not  proceed  to  trial,  nor  did  he 
defendant  can-    gjve  an    notjce  0f  trial.    The  defendant,  therefore,  was 

not  move  for        °  J  '  ' 

judgment  as  in    too  soon  in  his  application. 

case  of  a  nonsuit 
in  the  next 

term,  notwith-        Ball,  in  support  of  the  rule,  cited  rule  70  of  Hilary 

standing  the  '  , 

rule  70,  H.  t.    Term,  2  W.  4,  by  which  it  was  directed,  that  a  no  entry 

of  the  issue  shall  be  deemed  necessary  to  entitle  a  defen- 
dant to  move  for  judgment  as  in  case  of  a  nonsuit,  or  to  take 
the  cause  down  to  trial  by  proviso."  Before  this  rule, 
the  practice  was  as  laid  down  by  Mr.  Tidd{a) :  "the  de- 
fendant cannot  move  for  judgment  as  in  case  of  a  non- 
suit, in  town  causes,  the  next  term  after  that  in  which 
issue  was  joined,  although  it  was  joined  early  enough  to 
enable  the  plaintiff  to  give  notice  of  trial  for  the  sittings 
after  the  preceding  term ;  the  plaintiff  in  such  case  having 
the  whole  of  the  next  term  to  enter  the  issue,  and  no  la- 
ches can  be  imputed  to  him  till  the  term  after."  Now  that 
the  necessity  for  entering  the  issue  was  removed,  the  ne- 
cessity for  waiting  the  time,  which  the  plaintiff  had  for 
entering  it,  was  removed  also.  There  was  now  no  occa- 
sion to  wait  the  intermediate  term  given  to  the  plaintiffs 
under  the  former  practice. 

(b)  2  Prac.  764,  ed.  9. 
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Taunton,  J. — All,  I  apprehend,  which  has  been  done  1832* 
by  the  new  rule,  is  to  remove  the  necessity  of  entering  the 
issue.  The  practice  in  every  other  respect  remains  the 
same.  Unless  notice  of  trial  has  been  given,  you  cannot 
move  for  judgment  as  in  case  of  a  nonsuit  in  the  next 
term. 

Rule  discharged,  with  costs. 


Brown  v.  Rudd.  May  3rd. 

rrHITEHURST  shewed  cause  against  a  rule  obtained  where  the 
by  Mansely  for  judgment  as  in  case  of  a  nonsuit.     It  was  £enna  ^^ 
a  country  cause.  Issue  had  been  joined  last  Trinity  Term,  down  to  *h*  ■•" 
and  notice  of  trial  given  for  the  next  assizes,  and  it  was  madeira*****, 
made  a  remanet.    The  plaintiff  reseated  the  record,  and  u  not  entitled  to 
took  it  down  at  the  following  assizes,  but  gave  no  fresh  ^JfJ^JJJ^1 
notice  of  trial.    The  defendant's  attorney,  on  that  ground,  «"*• 
refused   to  proceed.      The   plaintiff  having  once  taken 
down  the  cause  to  the  assizes,  the  defendant  could  not 
have  judgment  as  in  case  of  a  nonsuit.     He  cited  Mewburn 
v.  Langley  (a),  and  Denman  v.  Bull  (6). 

Mansel,  in  support  of  the  rule,  contended,  that,  though 
the  Court  had  by  its  act  made  the  cause  a  remanet,  and  so 
the  plaintiff  was  excused  from  trying  the  cause  then,  still 
it  was  his  duty  to  try  it  at  the  earliest  opportunity,  which 
was  at  the  next  following  assizes ;  and  for  that  purpose  to 
have  given  a  fresh  notice  of  trial. 

Taunton,  J — I  am  of  opinion,  that  this  rule  must  be 
discharged,  with  costs.  It  is  not  necessary  for  me  to  de- 
cide, whether  the  plaintiff  is  bound  to  give  a  fresh  notice 

(a)  3T.R.I.  (6)  11  J.  B.  Moore,  443;  S.  C.  3  Bing.  499. 
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of  trial,  where  a  cause  is  made  a  remand,  because  it  has 
been  determined  in  two  cases,  one  in  the  King's  Bench, 
and  one  in  the  Common  Pleas,  that,  where  a  plaintiff  has 
complied  with  the  practice  of  the  Court,  by  taking  the 
cause  down  to  trial  at  the  assizes,  and  it  is  made  a  remanet, 
the  defendant  is  not  in  a  condition  to  move  for  judgment  as 
in  case  of  a  nonsuit*  This  is  the  constant  practice,  from 
my  own  experience. 

Rule  discharged,  with  costs. 


May  3rd, 

If  a  latitat  be 
served  in  a 
wrong  county, 
and  it  is  sworn 
that  the  place  of 
service  is  "full 
five  miles  from 
any  part  of  the 
county"  into 
which  it  issued, 
that  is  sufficient 
to  set  aside  the 
service,  without 
an  affidavit, 
that,  at  the 
place  of  service, 
there  was  not 
any  dispute  as 
to  boundaries, 
and  that  it  was 
not  on  the  con- 
fines of  the 
county  in 
which  the  ser- 
vice took  place. 


Lloyd  0.  Smith. 

JJ.  ANDREWS  shewed  cause  against  a  rule  obtained  by 
V.  Richards  for  setting  aside  the  service  of  a  latitat,  and 
all  subsequent  proceedings,  with  costs,  on  the  ground  of 
irregularity.  The  irregularity  consisted  in  the  writ  hay- 
ing been  directed  to  the  Sheriff  of  Warwi cksMre  and  served 
in  Staffordshire.  It  was  sworn  that  the  place  of  service 
was  "  full  five  miles  from  any  part  of  the  county  of  War- 
wick" That  was  not  sufficient,  for  the  practice  of  the 
Court  was  to  require  an  affidavit,  stating,  that  there  was 
no  dispute  as  to  boundaries,  and  that  the  place  of  service 
was  not  on  the  confines  of  the  county  (a). 

Taunton,  J. — It  is  clear,  since  the  place  is  five  miles 
from  the  nearest  part  of  the  county  of  Warwick,  that 
there  can  be  no  dispute  as  to  boundaries  except  by  per- 
sons who  are  determined  to  create  dispute. 


(a)  Vide  Tidd's  Forms,  p.  179, 
s.  5,  9th  ed.;  Storer  v.  Itayson,  4 
D.  &  R.  179;     Webber  v.  Man- 


Rule  absolute,  with  costs. 

ning,  ante,  p.  24.  See  2  &  3  Will. 
4,  c.  39,  ss.  1,  20;  3  Dowl.  Stat, 
pp.  138, 155. 
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OMARDON  V.  SNELLINO.  May  4th. 

JlL ATT  shewed  cause  against  a  rule  obtained  by  Ball  Though  the 
for  judgment  as  in  case  of  a  nonsuit.     By  the  69th  rule  Term°2  wm. 
of  the  first  division  of  rules  of  Hilary  Term  (a),  it  is  or-  *»  **  not  come 

u  N    '  into  operation 

dered,  that  "  no  motion  for  judgment  as  in  case  of  a  non-  until  the  first 
suit  shall  be  allowed  after  a  motion  for  costs  for  not  pro-  Term,  2  wm 
ceeding  to  trial  for  the  same  default"    Here,  the  motion  £  ^^JST^ 
for  costs  was  made  last  term,  and  therefore  the  defendant  judgment  as  in 

case  of  a  non- 

is  not  entitled  to  move  for  judgment  as  in  case  of  a  non-  suit,  after  a  mo- 

•f  tion  for  costs  of 

8U1C#  the  day  for  not 

proceeding  to 
trial,  for  the 

Ball,  contra. — Those  rules  did  not  come  into  operation  same  default 
until  the  first  day  of  Easter  Term,  and  therefore,  although  ™lc  0f  a,e  ant 
the  motion  for  coste  was  made  in  Hilary  Term,  the  de-  ^1^.°^! 
fendant  was  at  liberty  to  move  for  judgment  as  in  case  of 
a  nonsuit  in  Easter  Term. 

Taunton,  J. — Here  the  motion  for  judgment  as  in 
case  of  a  nonsuit  was  made  after  a  motion  for  costs  for 
the  same  default;  and  therefore,  by  the  rule,  the  defen- 
dant is  not  at  liberty  to  move  for  judgment  as  in  case  of  a 
nonsuit.  This  rule  must  therefore  be  discharged,  but 
without  costs,  because  the  motion  for  costs  was  made  at  a 
time  when  it  could  not  be  known  that  this  rule  would  be 
made  by  the  Court 

Rule  discharged,  without  costs. 

(a)  Ante%  p.  192. 
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May  4/fc.  JoNES  0.  HARRIS. 

Where  a  plain-  M. HESSIGER  shewed  cause  against  a  rule  for  entering 
fh^To^SnS  a  suggestion  under  the  23  Geo.  2,  c.  33,  s.  19,  the  Middle- 
a  defendant,  re-  sex  Court  of  Requests  Act,  to  give  the  defendant  double 

sident  within  *  . 

thejunsdiction  costs,  the  plaintiff  having  recovered  less  than  40*.  in  an 

Court  of  Re-  action,  the  defendant  residing  within  the  county  of  Mid- 

h^deinVnVhw  dle8ex-    Tlie  sum  recovered  was  U  18*.   The  distinction 

not  been  re-  drawn  by  the  cases  is  this : — Where  the  debt  is  originally 

duced  by  set-off,  ._  .  . 

the  defendant  is  above  forty  shillings,  and  it  is  reduced  by  partial  pay- 
biTcosts!0    U"   ments,  before  action  brought,  below  that  sum,  the  claim 

is  within  the  jurisdiction  of  the  Court  of  Requests;  but 
where  it  is  reduced  by  a  counter  claim  of  set-off,  at  the 
time  of  the  trial,  the  case  is  not  within  the  act.  Here, 
there  was  no  plea  of  set-off,  it  is  true,  but  the  circum- 
stances of  the  case  shew  that  the  demand  of  the  plaintiff 
was  cut  down  by  a  counter  claim  on  the  part  of  the  defen- 
dant, and,  therefore,  the  case  comes  within  that  class  of 
decisions  which  determine  that  the  defendant  is  not  enti- 
tled to  his  costs.  He  cited  Pitts  v.  Carpenter  (a),  M*  Col- 
lam  v.  Carr  (b),  Clark  v.  Askew  (c),  Horn  v.  Hughes  (d)9 
Chadwick  v.  Bunning  (e). 

Piatt,  contrh,  contended,  that  as  there  was  neither  plea 
nor  notice  of  set-off  in  the  present  case,  it  must  be  taken 
that  the  plaintiff's  claim  only  amounted  originally  to  the 
sum  for  which  the  Jury  had  found  their  verdict.  In  Chad- 
wick  v.  Bunning,  where  the  action  was  originally  brought 
for  91.  17$.,  Lord  Tenterden  observed — "  In  the  absence 
of  all  authority,  and  adverting  merely  to  the  particular  lan- 
guage of  the  statute,  I  should  have  come  to  the  conclusion 
that  this  was  a  case  in  which,  the  plaintiff  having  recovered 

(a)  2Str.  1191.  («  8  East,  347- 

(6)  I  B.  &  P.  223.  (0  8D.&R.  155 ;  5  B.  &  C. 

(c)  8  East,  28.  532, 5.  C. 
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less  that  40*.,  although  his  original  demand  exceeded  that  1832. 
sum,  the  defendant  was  entitled  to  double  costs."  The 
language  of  the  statute  clearly  prevents  any  exception 
being  raised  in  favour  of  the  plaintiff;  the  words  of  s.  19 
are,  "  if  the  Jury,  upon  the  trial  of  such  cause,  shall  find 
the  damages  for  the  plaintiff  under  the  value  of  forty  shil- 
lings, no  costs  shall  be  awarded  to  the  plaintiff  in  such  ac- 
tion, but  the  defendant  or  defendants  shall  be  entitled  to 
and  recover  double  costs  of  suit."  The  finding  of  the 
Jury  is,  therefore,  conclusive  as  to  the  defendant's  claim  to 
double  costs.  Here,  less  than  40*.  damages  were  found  for 
the  plaintiff,  and,  therefore,  the  defendant  is  entitled  to 
double  costs.  He  cited  Warstel  v.  Atkinson  (a),  Jordan  v. 
Strong  (A),  and  Bateman  v.  Smith  (c). 

Taunton,  J. — On  referring  to  Mr.  Justice  Parke,  who 
tried  this  cause,  it  appears,  that  the  plaintiff's  demand 
was  not  reduced  by  a  set-off.  The  question  then  is, 
whether  the  plaintiff's  demand  not  having  been  reduced 
by  a  set-off,  and  a  verdict  for  less  than  40*.  having  been 
found  in  favour  of  plaintiff,  the  defendant  is  entitled  to 
double  costs.  The  cases  of  Bateman  v.  Smith,  and  Chad- 
wick  v.  Bunning  shew,  that  if  the  damages  found  by  the 
Jury  for  the  plaintiff  are  reduced  to  less  than  40*.,  in  con- 
sequence of  the  original  contract  between  the  parties,  or 
of  part  payments  before  action  brought,  the  defendant  is 
entitled  to  double  costs  under  this  act.  But,  if  the  plain- 
tiff had  an  original  demand  against  the  defendant,  exceed- 
ing 40*.,  and  for  which  a  verdict  must  have  been  found  at 
common  law,  before  the  statute,  which  gave  the  set-off, 
the  case  might  be  very  different.  It  is  not  necessary,  now, 
to  give  any  opinion  on  that  point;  there  are  very  good 
reasons  why  a  case  in  which  the  plaintiff's  demand  is  re- 
duced by  a  set-off  should  be  exempted  from  the  operation 

(a)  11J.  B.  Moore,  14.  (6)  5  Mau.  &  Selw.  196. 

(c)  14  East,  301. 
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of  the  statute.  Those  reasons  may  be  found  very  point- 
edly and  very  strongly  expressed  in  the  case  of  Pitts  v. 
Carpenter  (a).  The  Court  there  observed — "  How  could 
the  plaintiff  tell  whether  the  defendant  could  set  off  any 
thing  in  that  action,  so  as  to  be  bound  to  chuse  that  juris- 
diction. Besides,  he  has  in  effect  recovered  4/.  15s, 3d.; 
because  a  debt,  which  he  must  otherwise  have  paid,  is  now 
satisfied.  Here  are  two  causes  determined,  both  of  them 
of  greater  value  than  is  within  the  inferior  jurisdiction." 
But,  as  here  there  was  neither  notice  nor  plea  of  set-off, 
the  plaintiff's  demand  could  only  have  been  reduced  below 
the  sum  of  40*.,  on  the  ground  that  the  plaintiff's  demand 
did  not  exceed  that  sum.  As  that  is  so,  the  rule  must  be 
absolute,  to  enter  the  suggestion  prayed  for  by  the  rule. 

Rule  absolute. 


Another  case,  in  which  the  names  of  the  parties  were 
Humphreys  v.  Amos,  under  similar  circumstances,  and  on 
the  same  statute,  was  decided  during  the  term  by  Taun- 
ton, J.,  in  a  similar  manner. 

(a)  2  Strange,  1191. 


May  '5th. 

It  is  no  objec- 
tion to  a  writ, 
that  it  is  made 
returnable  on  a 
day  between 
the  Thursday 
before  and  the 
Wednesday  after 
Easter  day, 
when  they  fall 
in  Easter  Term 


Lilly  v.  Gompertz. 

Ji  ALFOURD  shewed  cause  against  a  rule  obtained  by 
Plait,  for  setting  aside  a  latitat,  and  all  proceedings  there- 
on, and  delivering  up  the  bail-bond  to  be  cancelled  for 
irregularity.  The  alleged  irregularity  was,  that  the  latitat 
had  been  made  returnable  on  the  Saturday  before  Easier 
day.  The  question  here  arose  upon  the  construction  of 
the  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  6,  and  the  1  fFill.  4, 
c.  3,  s.  3.  The  words  of  the  former  act  were,  "  That,  if 
the  whole,  or  any  number  of  the  days  intervening  between 
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the  Thursday  before  and  the  Wednesday  next  after  Eas-  1832. 
ier  day  shall  fall  within  Easter  term,  there  shall  be  no 
sittings  in  banc  on  any  of  such  intervening  days;  but  the 
term  shall  in  such  case  be  prolonged  and  continue  for  such 
number  of  days  of  business  as  shall  be  equal  to  the  number 
of  the  intervening  days  before  mentioned,  exclusive  of  Eas- 
ter day;  and  the  commencement  of  the  ensuing  Trinity 
term  shall,  in  such  case  be  postponed,  and  its  continuance 
prolonged  for  an  equal  number  of  days  of  business."  The  1 
Will.  4,  c.  3,  8. 3,  provided,  "  In  case  any  of  the  days  be- 
tween the  Thursday  before,  and  the  Wednesday  next 
after  Easter,  shall  fall  within  Easter  Term,  then  such 
days  shall  be  deemed  and  taken  to  be  a  part  of  such  term, 
although  there  shall  be  no  sittings  in  bane"  He  sub- 
mitted, that  the  latter  act  having  made  the  intervening 
days  in  question  "  part"  of  the  term,  although  no  sittings 
in  banc  take  place,  a  writ  returnable  on  any  of  those  days 
was  regular.  In  the  case  of  Hall  v.  Welshman,  in  the  Ex- 
chequer, which  was  not  yet  reported,  it  had  been  decided 
that  a  writ  made  returnable  on  any  of  those  days  was  re- 
gular. 

Piatt,  contrd,  contended,  that,  as  the  Court  did  not  sit 
in  banc  on  any  of  those  intervening  days,  and  consequently 
no  judgment  could  be  given  on  any  of  them,  they  were 
dies  nonjuridici.  He  cited  Henworthy  v.  Peppiatt  (a), 
wherein  it  was  holden,  that  a  bill  of  Middlesex  made  re- 
turnable on  a  dies  nonjuridicus  was  altogether  void. 

Cur.  adv.  vulU 

Taunton,  J. — I  have  conferred  with  the  other  Judges, 
and  we  are  all  of  opinion,  that,  under  the  late  act  of  Par- 
liament, those  days,  though  not  dies  juridid  for  the  sit- 

(a)  4  B.  &  Aid.  288. 
VOL.  I.  C  C 
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tings  of  the  Court  in  banc,  are  to  be  taken  as  part  and 
parcel  of  the  term ;  and  therefore,  that  it  was  no  irregulari- 
that  this  latitat  was  made  returnable  on  the  Saturday 
before  Easter  day. 

Rule  discharged  (a). 


(a)  See  Reg.  Gen.  E.  T.,  post.    1  Dowl.  Stat.  37 1 ;  &  2  DowL  Stat.  p.  9. 


May  5th. 

A  variance  be- 
tween the  de- 
scription of  the 
form  of  action 
stated  in  the 
notice  of  the 
declaration,  and 
in  the  declara- 
tion itself  is  an 
irregularity,  but 
it  is  waived  by 
the  defendant 
taking  the  de- 
claration out  of 
the  office. 


Robins  v.  Richards. 

xV.  CLARKE  shewed  cause,  why  the  notice  of  declara- 
tion filed  in  this  case  should  not  be  set  aside,  on  the  ground 
that  the  notice  of  declaration  was  of  a  plea  of"  trespass  on 
the  case/*  and  the  declaration  was  in  "  trespass."  That 
would  undoubtedly  be  an  irregularity ;  but  the  defendant 
has  waived  it,  by  taking  the  declaration  out  of  the  office. 
It  may  be  said,  that  the  defendant  could  not  become  ac- 
quainted with  the  irregularity,  without  taking  the  declara- 
tion out  of  the  office ;  but  the  fact  is  otherwise.  The  de- 
fendant, if  he  chooses  to  inquire  of  the  clerk  of  the  decla- 
rations, will  be  informed  of  what  the  nature  of  the  action 
stated  in  the  declaration  is.  As,  therefore,  he  has  an  op- 
portunity of  becoming  acquainted  with  the  irregularity, 
without  taking  out  the  declaration,  he  has  waived  it  by 
taking  it  out.  This  principle  is  recognized  in  Gilbert  v. 
Kirlcland  (a),  which  is  a  case  extremely  similar  to  the  pre- 
sent. There  it  was  held,  that  where  a  plaintiff  had  de- 
clared conditionally,  after  the  time  for  the  defendant's  ap- 
pearing had  expired,  and  the  defendant  took  the  declara- 
tion out  of  the  office,  it  was  a  waiver  of  the  irregularity. 
Mr.  Justice  Parke  there  said:  "  I  have  inquired  as  to  the 
practice  of  the  office,  and  find  that  the  defendant  has  an 


(a)  Ante  p.  153. 
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opportunity  of  seeing  the  exterior  of  the  declaration.  1832. 
Now,  he  could  have  seen  by  the  indorsement  if  it  were  r0Bins 
filed  conditionally,  and  therefore,  taking  the  declaration  t>. 

out  of  the  office,  after  an  opportunity  of  seeing  that  in* 
dorsement,  was  a  waiver."  In  point  of  principle,  there  is 
no  distinction  between  that  case  and  the  present;  and 
therefore  the  present  rule  must  be  discharged. 

Alexander,  contrd,  contended,  that  taking  the  declara- 
tion out  of  the  office  was  no  waiver,  because  the  defen- 
dant had  not  an  opportunity  of  seeing  it  before  he  took  it 
out.  The  mere  courtesy  of  the  clerk  of  the  declarations, 
in  telling  the  defendant  the  nature  of  the  action  stated  in 
the  declaration,  if  he  happened  to  ask  the  question,  could 
not  be  considered  a  waiver,  as  there  was  no  necessity  im- 
posed  by  law  or  practice  on  the  officer  to  give  the  in  for* 
mation. 

Cur.  adv.  vult. 

Taunton,  J. — I  have  inquired  as  to  the  practice  of  the 
office,  and  I  find,  that,  though  it  is  not  a  matter  of  right  to 
•ee  the  declaration,  if  the  defendant  asks  the  nature  of  the 
action,  the  information  is  never  refused.  The  party  might, 
therefore,  have  had  the  information  on  taking  the  decla- 
tion  out  of  the  office.  As  he  might  have  had  the  informa* 
tion,  the  taking  it  out  was  a  waiver  of  the  irregularity. 

Rule  discharged v 


cc2 
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,.     ^,  Hyde  ».  Gardner. 

May  5th, 

Under  Rule  69      v  .  RICHARDS  shewed  cause  against  a  rule  for  judg- 

of  the  first  divi-  •  „  .  T  i-ii  •    •       j    • 

•ion  of  rules  of  ment  as  in  case  of  a  nonsuit.  Issue  had  been  joined  in 
?"  Tdef  W\\'  Trinity  Term,  1831,  and  notice  of  trial  given  for  the  Sum- 
not  proceeding  mer  Assizes  in  that  year.  Costs  of  the  day  for  not  pro- 
to  notice,  can-  ceeding  to  trial  were  moved  for,  and  obtained  in  the  fol- 

ed^hhTde!1"  lowing  term-  The  plaintiff  gave  no  notice  of  trial  for  the 
fault  in  not         Spring  Assizes,  and  judgment  as  in  case  of  a  nonsuit  on 

civinjr  notice  of 

trial,  so  as  to  that  ground  was  moved  for.  He  submitted,  that,  under 
fondant  from  *"  Rule  69  of  the  first  division  of  Rules  of  Hilary  Term,  2 
moving  for  judg-  jjr%u  4  ra\  the  preSent  rule  must  be  discharged.     That 

ment  as  111  case  v   '  r  ° 

of  a  nonsuit,  rule  directed  that  "  no  motion  for  judgment  as  in  case  of 
for  coats  of  the  a  nonsuit  shall  be  allowed  after  a  motion  for  costs  for  not 
day'  proceeding  to  trial  for  the  same  default."    Here,  the  de- 

fendant had  already  moved  for  and  obtained  the  costs  of 
the  day  for  not  proceeding  to  trial  for  the  same  default  as 
that  for  which  he  had  now  moved  for  judgment  as  in  case 
of  a  nonsuit. 

Taunton,  J. — That  is  not  "  the  same  default."  The 
default  of  not  proceeding  to  trial  pursuant  to  notice,  is 
very  different  from  the  default  of  not  giving  notice  of  trial. 
The  defendant  is  certainly  entitled  to  move  for  judgment 
as  in  case  of  a  nonsuit. 

Rule  discharged,  on  plaintiff  giving  a 
peremptory  undertaking  to  try  at  the 
next  Assizes. 

(a)  1  Dowl.  Prac.  Rep.  192. 
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Dodd  ».  Drummond,  Gent.,  One  &c.  May  5th. 

JD  UTT  moved  to  make  a  rule  absolute  on  affidavit  of  ser-  Service  of  a  rule 

on  an  attorney 

vice.     The  defendant  was  an  attorney,  and  the  rule  was  by  leaving  it 
left  with  a  laundress  at  the  Chambers,  she  stating  that  she  aVhu'cham?*8 
was  authorized  to  receive  notices  and  papers  for  the  de-  ber*»  *ho  8tated 

*•    *  that  she  was 

fendant.  authorised  to 

receive  notices 
and  papers  for 

Taunton,  J.— That  will  not  do.  ™g£ in,uf' 

Rule  refused. 


Thomson  v.  Smith*  ^    7th 

vWODSON  shewed  cause  against  a  rule  for  setting  aside  where  a  piaiu- 
an  interlocutory  judgment,  on  the  ground  that  the  defen-  of^^,^11 
dant  was  entitled  to  an  imparlance,  and,  therefore,  that  the  last  day  of  any 

term,  the  defen- 

judgroent  had  been  signed  too  soon.  By  Rule  7,  T.  T.,  1  dant  u  not  de- 
FPi/7.  4  (a),  it  is  ordered,  •'  that,  upon  every  declaration  fmparUmce^y 
delivered  or  filed  on  or  before  the  last  day  of  any  term,  ?**?,Jr" T* 

J  J  J    1  WtlL  4,  un- 

the  defendant,  whether  in  or  out  of  any  prison,  shall  be  }ess  the  process 
compellable  to  plead  as  of  such  term,  without  being  enti-  the  same  term. 
tied  to  any  imparlance."  In  the  present  case,  the  writ  was 
returnable  on  the  first  return  of  Mic/iaelmas  Term,  and 
the  declaration  was  of  Hilary  Term,  and  judgment  was 
signed  for  want  of  a  plea  of  that  term.  The  rule  of  T.  T., 
I  Will.  4,  therefore  applied;  and  the  defendant  was  entitled 
to  no  imparlance.  In  the  Exchequer,  in  the  case  of  Eden- 
son  v.  Hoffman  (6),  it  was  decided,  that,  "  if  the  writ  and 
appearance  be  of  one  term,  and  the  declaration  of  another, 
the  defendant  is  entitled  to  an  imparlance,  notwithstand- 
ing the  late  rule."  There,  Mr.  Baron  Bay  ley  said,  in  an- 
swer to  an  observation  of  counsel  as  to  the  depriving  the 

(a)  Ante,  p   104.  (l>)  2  C.  &  J.  140,  and  antr,  p. 304. 
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1833.        defendant  of  an  imparlance,   "  that  is,  where  the  writ, 

Thomson      appearance,  and  declaration  are  of  the  same  term.     Before 

»•  the  late  rule,  the  defendant  was  not  bound  to  plead  as  of 

^lf  ITU 

the  term  in  which  the  declaration  was  delivered,  unless  it 
was  delivered  on  or  before  the  fourth  day  exclusive  before 
the  end  of  the  term  in  which  the  writ  was  returnable. 
By  the  rule,  the  last  day  is  substituted  for  the  fourth  day 
before  the  end  of  the  term."  Although  the  authority  of 
Mr.  Baron  Bayley  is  very  high,  it  is  impossible,  by  con- 
struction, to  vary  the  express  words  of  the  rule.  It  would 
be  very  difficult  to  suggest  words  more  general  than  those 
used  in  the  rule:— every  declaration — any  term — all  per- 
sons— and,  therefore,  the  defendant  was  not  entitled  to  an 
imparlance. 

Shee,  contra,  submitted,  that  the  construction  put  by 
Mr.  Baron  Bayley  on  the  rule,  was  the  correct  one,  the 
object  of  the  rule  being  to  prevent  plaintiffs  from  being 
delayed  in  their  remedy,  when  they  were  proceeding  with 
due  celerity,  but  not  to  favour  those  who  were  guilty  of 
laches. 

Taunton,  J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute.  Before  the  late  rule  of  Trinity  Term,  the 
practice  was  this: — Where  the  process  was  returnable  be- 
fore the  last  return  of  the  term,  but  the  declaration  was 
not  delivered,  or  filed  and  notice  thereof  given,  four  days 
exclusive  before  the  end  of  the  term,  if  the  defendant  was 
in  Court,  he  was  entitled  to  an  imparlance.  Then  came 
this  rule  of  Court,  "  that,  upon  every  declaration  delivered 
or  filed  on  or  before  the  last  day  of  any  term,  the  defen- 
dant, whether  in  or  out  of  any  prison,  shall  be  compellable 
to  plead  as  of  such  term,  without  being  entitled  to  any  im- 
parlance.*' All  that  this  rule  meant,  was,  to  substitute  the 
last  day  of  every  term  for  the  fourth  exclusive  before  the 
end  of  it.     As,  therefore,  before  this  rule  the  defendant 


Smith. 
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was  entitled  to  an  imparlance  where  the  process  was  re-         1832. 
turnable  before  the  last  return  of  term,  and  the  declaration       """" v-"" ' 

Thomson 

was  not  filed,  or  delivered  and  notice  thereof  given,  the  de-  „. 

fendant  being  in  Court;  30,  now  he  is  entitled  to  an  im- 
parlance, if,  in  a  similar  state  of  circumstances,  the  decla- 
ration is  not  filed  or  delivered  on  or  before  the  last  day  of 
the  term.  The  opinion  therefore  of  Mr.  Baron  Bat/let/, 
who  is  a  Judge  of  long  experience,  and  great  learning  in 
practical  matters,  appears  to  me  correct.  In  fact,  to  de- 
prive the  defendant  of  his  imparlance,  the  writ  must  be 
returnable,  an  appearance  entered,  and  the  declaration 
delivered  or  filed,  in  the  same  term.  The  defendant  being 
therefore  entitled  to  an  imparlance,   the  judgment  was 

wrong. 

Rule  absolute,  with  costs. 


Ryley  v.  Boissomas.  jjfi„  7^# 

Xz^TT  shewed  cause  against  a  rule  for  setting  aside  ijug.  Gen.lL. 
proceedings  for  irregularity.     The  irregularity  complained  T-2  ^^*» 
of  was,  that  the  amount  of  debt  and  costs  had  not  been  donement  on 
indorsed  on  the  process  according  to  the  direction  of  2  amount  of  debt 
Relg.  Gen.  Hil.  T.  2  Will.  4,  (a).     The  process  here  was  ^H^/" 
an  alias  bill  of  Middlesex.     He  submitted  that  the  rule  plaintiffs,  u  not 

directory  but 

only  applied  to  process  originally  issued  this  term;  as  the  compulsory. 
rule  did  not  come  into  operation  till  the  first  day  of  this 
term.  The  process  here  was  not  process  originally  sued 
out  this  term,  but  a  continuation  of  process  sued  out  be- 
fore the  rule  came  into  operation.  Besides,  the  terms  of 
the  rule  were  only  directory. 

Taunton,  J. — To  say  that  it  is  only  directory,  is  only 
in  other  words  to  say  that  it  means  nothing.  This  must 
be  considered  as  an  irregularity.     We  have  determined 

(a)  Ante,  p.  198. 
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1832.         to  treat  the  dereliction  of  it  as  an  irregularity.     It  is  a 

_  ^  very  important  rule,  and  the  object  of  it,  which  is  to  enable 

v.  the  defendant  to  pay  debt  and  costs  before  any  unneces- 

sary  expense  is  incurred,  would  be  disappointed  if  this 

were  not  considered  as  an  irregularity. 

Rule  absolute. 


May  8M.  Evans's  Bail. 

The  cosu  of  op-  \sOMYN  opposed  bail  successfully,  and  applied  for  the 
iwe  complied     costs  of  opposition,  as  a  matter  of  course,  under  R.  S, 

with  R.  3  T.  T.    rp    rp      j    \yiri  4  (a\ 
1  WilL  4,  but        L  #  X  '  *   n%U*  *  W- 
are  rejected*  are 

matter  ofoourse  Piatt,  on  the  part  of  the  defendant,  submitted  that  the 
to  the  plaintiff,  granting  the  costs  of  opposition  was  not  a  matter  of  course, 
very  strong        but  discretionary  with  the  judge  before  whom  the  bail 

ground  is  shewn  , 

on  the  part  of     appeared. 

the  defendant, 
for  putting  in 

bail  who  could  Taunton,  J. — It  is  a  matter  of  course,  unless  there  are 
no  JUi  y*         very  strong  circumstances  shewn  on  the  other  side. 

Costs  granted. 

(a)  Ante,  p.  103. 


May  8th.  SEARL  V.  JOHNSON. 

Where  a  de-  -tL  UMFRE  Y  moved  for  a  rule  to  shew  cause  why  the  de- 
restedonVcl  fendant  should  not  be  discharged  out  of  the  custody  of  the 
m.  and  is  after-  Warden  of  the  Fleet,  as  far  as  the  cause  of  action  in  the 

wards  removed 

from  the  cus-  present  case  affected  him,  on  the  ground  that  he  had  not 
riffon  process6"  been  charged  in  execution  on  it  in  the  Warden's  custody. 

from  the  Court 

of  Chancery  into  the  Fleet,  he  is  sufficiently  charged  in  execution  in  the  Fleet  on  the  ca.  jo.  with- 
out bringing  him  up  by  habeas  corpus,  and  charging  him  again  in  execution. 
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The  facto  of  the  case  were  these : — Judgment  was  signed  1832. 
against  the  defendant  in  last  Trinity  Term,  and  he  was 
taken  last  July,  on  a  ca.  sa.  returnable  in  the  Michaelmas 
following.  Before  the  return  day  of  the  writ,  he  was  re- 
moved out  of  the  Sheriffs  custody  into  that  of  the  War- 
den of  the  Fleet,  on  process  from  the  Court  of  Chancery. 
The  defendant  was  taken  to  the  Fleet  prison,  and  there 
still  remained  in  custody  on  both  charges;  but  without 
being  charged  in  execution  on  the  judgment  in  the  present 
case.  The  defendant  ought  properly  to  have  been  brought 
up  on  a  habeas  corpus,  before  a  Judge,  and  charged  in 
execution  on  the  judgment.  Without  being  thus  brought 
up,  and  charged  in  execution,  he  is  not  properly  in  the 
custody  of  the  Warden.  The  judgment  of  Mr.  Justice 
Bay  ley,  in  the  case  of  Rex  v.  The  Sheriff  of  Middle- 
sex (a),  which  was  cited  by  Mr.  Justice  Littledale  in  his 
judgment  in  Goodman  v. (6),  contained  these  direc- 
tions on  the  subject.  "  Where  the  party  is  not  in  the 
custody  of  the  Marshal,  but  in  the  custody  of  the  War- 
den of  the  Fleet,  and  is  brought  up  by  habeas  corpus,  for 
the  purpose  of  being  removed  from  the  Fleet  in  order  to 
be  charged  in  execution  in  the  King's  Bench,  the  course 
of  proceeding  is,  that  the  party  is  brought  to  the  Judge's 
chambers,  and  the  Judge  makes  out  the  committitur  by 
habeas  corpus'9  This  course  not  having  been  adopted, 
the  defendant  never  was  properly  in  the  custody  of  the 
Warden  of  the  Fleet.    He  cited  Filks  v.  Allen  (c). 

Taunton,  J. — The  defendant  was  charged  in  execu- 
tion on  the  ca.  sa.  at  the  time  when  he  was  removed  to 
the  custody  of  the  Warden.  If  he  had  been  arrested  on 
a  capias  ad  respondendum,  you  would  have  been  right. 
The  whole  difference  is  on  account  of  the  nature  of  the 
process. 

Rule  refused. 

(a)  1  Chit.  Rep.  369.  (b)  1  Ante,  p.  128.  (c)  2  Str.  1 153. 
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1632, 

Rex  v.  The  Justices  of  Derbyshire. 

May  8M.         ~n 

J3ALG  UY  and  N.  Clarke  shewed  cause  against  a  rule 

for  altering  the  obtained  by  Clinton,  calling  upon  certain  Justices  of  Der* 

thTpariXw'  byshire  to  shew  cause  why  a  mandamus  should  not  issue, 

townships,  &c  commanding  them  to  hear  the  petitions  of  several  town- 

for  the  conve-  ships  in  the  said  county,  who  considered  themselves  ag* 

ing  special  ses-  grieved  by  the  order  of  the  said  Justices  under  9  Geo.  4, 

sions  has  been  c#  4^     Tnat  act  ;s  imitled  "  An  act  for  the  better  regu- 

made  under  the  .  ° 

9  Geo.  4,  c  43,  lation  of  divisions  in  the  several  counties  of  England  and 

as.  2  &  4,  there      __.   ,      „      ,_.        t  .  .  -  . 

is  no  appeal        Wales.       1  he  1st  section  provides,  "that,  at  any  time 
8^0* of  that'    or  times  after  the  Michaelmas  quarter  sessions  next  fol- 
act  applying  to    lowing  the  passing  of  this  act,  it  shall  be  lawful  for  any 
under  the  au-     two  or  more  justices  of  the  peace  for  any  county,  riding, 
onty!7  °  *         or  division,  in  England  or  Wales,  having  a  separate  com- 
mission of  the  peace,  to  transmit  to  the  clerk  of  the  peace, 
a   statement  in  writing,   signed   by  such  justices  of  the 
parishes,  titbings,  townships,  and  places,  within  the  same, 
which,  in  the  opinion  of  such  Justices,  would  form  together 
a  convenient  and  proper  division,  within  and  for  which 
special  sessions  should  thenceforward  be  held ;  or  of  any 
parishes,   tithings,  townships,  or   places,  which,   in   the 
opinion  of  such  justices,  ought  to  be  annexed  for  the  same 
purposes  to   any  other  division  in  the  said  county  than 

* 

those  or  that  of  which,  at  the  time  of  making  such  state- 
ment, they  form  a  part ;  and  that  every  such  statement 
shall,  among  other  things,  set  forth  within  what  existing 
divisions  or  division,  limits  or  limit,  the  several  parishes, 
tithings,  townships,  and  places,  enumerated  in  the  same, 
are  situated  or  deemed  to  be ;  and  also  whether  one  or 
more  and  what  existing  divisions  or  limits  will  be  altered 
by  such  proposed  new  divisions,  or  by  the  change  of  any 
place  or  places  from  one  division  to  another ;  and  also  the 
names  of  such  justices  of  the  peace  as  at  the  date  of  such 
statement  are  usually  resident  or  acting  as  such  within 
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the  boundaries  of  such  proposed  new  division."     By  the         1832. 
2nd  sect,  it  is  enacted,  "  that,  at  the  quarter  sessions  next  Rez 

following  the  receipt  of  every  such  statement,  setting  forth  v- 

The  JuiticM  of 

such  particulars  as  are  above  enumerated,  and  not  other-    dbubyehirb. 
wise,  the  clerk  of  the  peace  shall,  and  he  is  hereby  re- 
quired to,  lay  the  same  before  such  justices  of  the  peace, 
in  such  sessions  assembled ;  and  the  justices  of  the  peace 
for  such  county,  riding,  or  division,  having  such  separate 
commission  of  the  peace,  shall,  and  they  are  hereby  re- 
quired (except  in  the  cases  hereinafter  provided  for)  to, 
proceed,  at  the  quarter  sessions  next  following  the  laying 
of  such  statement  before  them  as  aforesaid,  to  the  consi- 
deration thereof,  and  at  their  discretion  to  adopt  the  same 
wholly  or  in  part,  or  to  reject  the  same  altogether,  or  to 
adjourn  their  determination  thereupon  to  the  next  or  any 
succeeding  quarter  sessions."    The  3rd  sect,  provides, 
"  that  immediately  after  the  quarter  sessions  at  which  such 
statement  shall  have  been  first  laid  before  the  justices  of 
the  peace,  the  clerk  of  the  peace  shall  cause  to  be  pub- 
lished a  copy  of  such  statement  in  three  successive  numbers 
of  one  or  more  weekly  newspapers,  usually  published  or 
.circulated  within  the  said  county,  riding,  or  division,  and 
in  which  the  advertisements  of  county  business  are  usually 
inserted ;  and  at  the  foot  of  such  copy  shall  also  cause  no- 
tice to  be  given  that  such  statement  has  been  laid  before 
such  justices  in  pursuance  of  the  directions  of  this  act, 
and  that  the  same  will  be  taken  into  consideration  by  the 
Court  at  the  then  next  ensuing  quarter  sessions."     By  the 
4th  sect,  it  is  enacted,  "  that  when  and  so  often  as  the  jus- 
tices of  the  peace  of  any  such  county,  riding,  or  division, 
having  a  separate  commission  of  the  peace,  shall  adopt 
wholly  or  in  part  any  such  statement  so  laid  before  them, 
and  shall  determine  to  change  any  parish,  tithing,  town- 
ship, or  place  from  one  division  to  another,  or  to  consti- 
tute any  new  division,  within  which  special  sessions  shall 
thenceforward  be  bold  en,  the  said  justices  of  the  peace 
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1832.         shall  thereupon  make  an  order  for  such  alteration,  or  for 
Rex.         ^e  constituting  and  defining  such  new  division ;  and  in 
*•.  such  last-mentioned  order  shall  particularly  enumerate  the 

Derbyshire,    several  parishes,  tithings,  townships,  and    places,   to  be 
comprised  within  such  new  division,  and  shall  also  specify 
the  division  or  divisions  within  which,  respectively,  any 
parishes,  tithings,  townships,  and  places,  disannexed  by 
such  order  from  any  former  division,  and  not  forming  part 
of  such  new  division,  shall  thenceforward  be  taken  to  be; 
and  also  shall  affix  to  such  new  division  the  name  of  some 
principal  and  convenient  parish,  township,  or  place,  within 
the  same,  and  also  shall,  in  either  of  such  orders,  as  the 
case  may  be,  particularly  set  down  the  day  from  which 
such  order  shall  take  effect ;  and  the  clerk  of  the  peace 
for  such  county,  riding,  or  division,  shall  forthwith  pub- 
lish a  copy  of  such  order  in  three  successive  numbers  of 
one  or  more  such  weekly  newspapers  as  aforesaid,  and 
shall  transmit  a  copy  of  such  order  to  every  high  constable 
within  the  limits  of  such  new  or  altered  division  or  divisions." 
The  two  next  sections  are  only  supplemental  to  the  four 
first.  All  these  six  sections  clearly  apply  only  to  orders  made 
by  the  sessions,  on  the  representation  of  two  magistrates. 
By  sect.  7,  a  much  more  extensive  power  is  given  to  the 
sessions.     The  words  of  that  section  are, — "  That  at  the 
quarter  sessions  next  after  the  laying  of  any  such  state- 
ment before  the  justices  in  such  sessions  assembled,  it  shall 
and  may  be  lawful  for  such  justices,  if  they  shall  deem  it 
expedient  and  proper,  not  to  proceed  to  the  single  con* 
sideration  of  such  statement;  but  instead  thereof,  to  cause 
to  be  made  an  inquiry  and  examination  into  the  boundary 
lines,  extent,  and  other  local  circumstances  of  all  the  ex- 
isting and  accustomed  divisions  for  the  holding  of  special 
sessions  within  the  commission  of  such  justices;  and  at 
such  or  any  succeeding  quarter  sessions  to  which  the  con- 
clusion of  such  inquiry  and  examination  may  from  time  to 
time  be  adjourned,  by  order  of  sessions,  to  regulate,  alter, 
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new  model  and  subdivide,  all  or  any  of  such  divisions,  in         1832. 
such  manner  as  shall  appear  to  them  proper  and  conve-  Rgi 

nient,  particularly  specifying  in  such  order  the  names  of  «• 

.  .  .  The  Justices,  of 

all  such  divisions,  whether  newly  constituted,  altered,  or  Derbyshire. 
unaltered,  the  several  parishes,  tithings,  townships,  and 
places  to  be  comprised  in  each,  and  affixing  or  continuing 
to  each  the  name  of  some  principal  and  convenient  parish, 
township,  or  place  within  the  same."  The  8th  sect,  di- 
rects,— "  That  the  clerk  of  the  peace  for  any  county, 
riding,  or  division,  in  which  such  order  shall  have  been 
made  as  last  aforesaid,  shall  forthwith  publish  a  copy  of 
the  same  in  three  successive  numbers  of  one  or  more 
such  weekly  newspapers  as  aforesaid,  and  shall  also  forth- 
with transmit  by  the  post  a  copy  of  the  same  to  the  church- 
wardens and  overseers  of  the  poor  of  each  parish  within 
the  said  county,  riding,  or  division,  to  be  by  them  affixed 
on  the  principal  door  of  the  church  of  such  parish ;  and,  at 
the  foot  of  every  such  copy  so  published  or  transmitted, 
shall  add  a  notice,  specifying  at  what  time  such  order  will 
be  enrolled  as  hereinafter  provided,  and  at  what  time  and 
in  what  manner  any  person  or  persons,  or  body  corporate, 
aggrieved. by  such  order,  may  petition  against  the  same, 
or  any  part  thereof,  as  hereinafter  provided."  The  9th 
sect,  enacts, — "  That,  in  every  such  order,  some  time 
not  earlier  than  the  fourth  quarter  sessions  next  after  the 
making  thereof,  shall  be  provisionally  specified,  on  which 
the  same  shall  be  enrolled  as  hereinafter  provided,  subject 
to  such  alteration  as  may  thereafter  be  made,  either  in  the 
particulars  of  the  said  order,  or  in  the  time  of  its  enrol- 
ment, and  that,  at  any  Court  of  quarter  sessions  preceding 
such  time,  it  shall  and  may  be  lawful  for  any  one  or  more 
person  or  persons,  or  body  corporate,  jointly  or  severally, 
to  present  a  petition  in  writing  to  such  Court  against  all 
or  any  part  of  such  order,  and  to  produce  witnesses  in 
support  of  such  petition;  and  the  justices  in  such  Court 
assembled  shall,  and  they  are  hereby  required  to  hear  and 
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1832.        determine  in  a  summary  way,  the  merits  of  such  petition, 
^  and  to  amend  such  order  as  far  as  may,  upon  such  hearing* 

v.  appear  proper  and  convenient;  provided  always,  that  no 

Dbrbyibire.    such  shall  be  received  or  examined  into,  unless  after  due 
proof  that  a  notice  in  writing,  specifying  the  grounds 
thereof,  which,  upon  the  hearing,  shall  alone  be  inquired 
into,  hath  been  served  ten  clear  days  before  the  com* 
<  mencement  of  such  sessions,  upon  one  of  the  overseers  of 

the  poor,  or  the  tithingman  or  constable,  or  two  substan- 
tial housekeepers  of  the  parish,  tithing,  township,  or  place 
respectively,  as  the  case  may  be,  wherein  such  petitioner 
or  petitioners  shall  be  resident  at  the  time  of  presenting 
such  petition,  and  also  lodged  twenty  clear  days  before 
such  commencement,  at  the  office  of  the  clerk  of  the  peace, 
who  shall,  and  be  is  hereby  required  forthwith  to  transmit 
a  copy  thereof  to  each  of  the  justices  usually  acting  within 
or  for  the  district  or  places,  or  place  named  in  such 
notice."  By  the  6th  section, — "  The  former  order  is  to 
be  in  force  for  twenty-one  years;"  and  by  the  10th  sec- 
tion,— u  The  latter  order  is  to  be  in  force  for  ten  years." 
By  the  10th  section, — "  This  latter  order  is  to  be  enrolled 
after  the  sessions."  In  the  present  case,  at  a  special  ses- 
sions, held  at  Tide  swell,  of  the  justices  acting  for  the  hun- 
dred of  High  Peak,  a  statement  of  the  places  in  the  hun- 
dred which  would,  most  conveniently  to  the  inhabitants, 
form  a  new  division,  was  prepared ;  the  townships  of  Ha- 
t  her  sage.  Outs  eats,  Bamford,  and  Derwent,  were  in  the 
High  Peak  hundred,  but,  by  mistake,  not  included  in  the 
statement.  This  statement  was,  according  to  the  direc- 
tions of  the  &Ct,  laid  before  the  magistrates  at  the  Easter 
sessions,  and  the  regular  notices  given,  that  the  sessions 
would  take  the  statement  into  consideration  at  the  July 
sessions.  It  was  taken  into  consideration  and  adopted, 
leaving  the  four  above-mentioned  townships  in  the  same 
division  as  before.  The  consequence  of  which  wa»,  that 
the  inhabitants  of  those  townships  still  had  the  same  dis- 
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tance  to  travel  to  the  special  sessions  as  before,  instead  of        1832. 
a  much  shorter  distance,  which  they  would  have  had,  if         rbx 
included  in  the  new  division.     At  the  following  January  The  j^^  0f 
sessions,  they  accordingly  presented  a  petition  against  this    Demyihiei. 
order.   The  magistrates  conceiving  they  had  no  authority 
to  receive  it,  refused  to  entertain  it.     The  present  appli- 
cation was  therefore  made  to  compel  them  so  to  do. — It 
is  clear  the  magistrates  have  no  authority  to  interfere. 
The  power  to  appeal  is  confined  by  the  act  to  orders 
made  under  section  7.     The  orders  under  the  previous 
sections  of  the  act  arfc  final.     It  is  evident  the  Legislature 
contemplated  two  distinct  orders.     One  is  partial  on  the 
representation  of  two  magistrates;  the  other  is  general, 
and  may  extend  to  the  dislocation  of  the  whole  county. 
Each  order  is  to  be  attended  with  formalities  different 
from  the  other.     The  first  order  may  come  into  effect  im- 
mediately, while  the  latter  order  cannot  come  into  effect 
until  a  considerable  time  after  the  sessions  which  made  it. 
The  former  order  is  to  be  published  in  the  newspapers, 
without  any  notice  to  the  inhabitants  of  the  townships,  of 
the  manner  in  which  they  may  petition  against  it;  but  the 
latter  order  has  such  a  notice.     The  former  order  is  not 
to  be  enrolled;  but  the  latter  is.    But,  by  the  language  of 
section  9,  the  words  "  such  order"  clearly  apply  to  the 
order  mentioned  in   section   7;    and    to  that   order  the 
right  of  appeal  is  confined.     The  petitioners  here  are  not 
aggrieved  by  the  act;  for,  if  they  choose,  they  may  appear 
at  the  sessions  before  the  order  is  made,  and  point  out  in 
what  way  the  modification  proposed  by  the  two  magis- 
trates will  benefit  or  injure  them.     Having  allowed  that 
opportunity  to  pass,  without  availing  themselves  of  it,  they 
are  precluded  now  from  opposing  the  order.  But  the  words 
of  section  8,  only  give  a  right  of  petitioning  to  those  who 
are  "  aggrieved"  by  such  order.     Yet  how  can  these  pe- 
titioners contend  that  they  are  "  aggrieved ,"  since  they 
are  placed  in  no  worse  situation  than  they  were  previous 
to  making  the  order? 
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1832.  Clinton  and  Whitehurst,  contrd. — Taking  the  act  alto- 

Rex         gether,  the  intention  of  the  Legislature  was,  to  make  no 

••  distinction  between  orders  under  ss.  2  and  4,  or  under 

The  Justices  of 

Derbyshire,  s.  7.  The  general  intention  of  the  Legislature  is  to  be 
considered  in  the  construction  of  statutes,  and  that  is  to 
be  carried  into  effect  if  possible.  Now,  it  is  manifest  that 
the  general  object  of  the  Legislature  here  was,  that  all 
persons  who  had  cause  to  complain  of,  or  object  to  the 
new  division,  whether  of  a  particular  district  or  of  the  whole 
county,  should  have  some  opportunity  of  being  heard* 
Therefore,  the  words  "every  such  order"  in  s.  9,  must 
be  taken  distributively,  as  applying  to  every  order  made 
under  the  act.  It  is  said,  that  the  petitioners  may  appeal 
before  the  order  is  made.  But  they  have  no  reason  to  ap- 
peal before  then,  because,  until  then,  they  are  not  aggrieved. 
Nor  could  they  if  they  were,  for  there  is  no  power  of  ap- 
pealing in  such  cases  given  by  the  act.  The  only  appeal 
clause  is  that  in  sec.  9.  That  the  Legislature  intended 
that  there  should  be  an  appeal  in  the  present  case  is 
manifest,  for  otherwise  this  absurdity  would  follow.  It  is 
admitted,  that  if  this  arrangement  had  been  made  for  the 
general  dislocation  of  the  county,  the  petitioners  would 
have  a  right  to  appeal.  If  that  arrangement  were  a  griev- 
ance, it  would  only  last  ten  years.  But  the  grievance 
arising  from  the  present  arrangement  will  last  twenty  one 
years.  Therefore,  if  parties  are  to  be  aggrieved  by  an 
order  for  ten  years  only,  they  are  to  have  a  right  of  ap- 
peal. But  if  they  are  to  be  aggrieved  for  twenty  one 
years,  then  they  are  to  have  no  right  of  appeal.  Again, 
before  making  the  second  order,  the  magistrates  have 
great  opportunity  granted  to  them  for  consideration;  and 
an  appeal  is  given  against  an  order  after  such  considera- 
tion. But.  against  an  order  made  without  such  consider- 
ation, there  is  no  appeal:  although  it  should  seem  much 
more  important  to  have  an  appeal  against  an  order  made 
without  consideration  than  against  one  made  after  consi- 
deration.    And  it  must  not  be  forgotten,  that  so  far  as 
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the  amount  of  inconvenience  any  particular  place  may  sus-         1832. 
tain  by  the  division  is  concerned,  it  is  perfectly  immaterial  Rex 

whether  it  is  made  under  the  division  of  a  particular  hun>  "• 

.  The  Justice!  of 

dred,  or  the  dislocation  of  the  whole  county.  Why  then  Derbyshire. 
should  the  right  of  appeal  be  confined  to  one  only?  It  is 
manifest,  therefore,  on  viewing  the  whole  act  together,  that 
the  general  intention  of  the  Legislature  was,  to  give  the 
right  of  appeal  in  both  cases;  and,  therefore,  that  general 
intention  ought  not  to  be  controlled  by  some  doubtful 
expressions  to  the  contrary;  and  a  mandamus  ought  to 
go,  commanding  the  justices  to  receive  the  petition. 

Taunton,  J. — I  am  of  opinion,  and  my  opinion  is  per- 
plexed with  no  doubt,  that  this  rule  ought  to  be  discharged. 
The  object  of  the  Legislature,  as  disclosed  in  the  pream- 
ble, was  to  introduce  better  regulations  with  respect  to 
the  divisions  of  the  several  counties  in  England  and  Wales , 
for  the  purposes  of  special  sessions.  The  1st.  sect,  em- 
powers two  or  more  justices  of  the  peace  to  send  a  state- 
ment of  what  they  consider  the  most  convenient  arrange- 
ment with  respect  to  the  townships,  parishes,  &c,  for  the 
purpose  of  holding  special  sessions,  to  the  clerk  of  the 
peace  for  the  county.  This  statement,  by  sect.  2,  is  to 
be  laid  before  the  justices  at  the  next  sessions  after  the 
receipt  of  it;  and  at  the  following  sessions  the  justices  are 
to  take  it  into  consideration,  and  adopt  or  reject  it,  wholly 
or  in  part,  according  to  their  discretion.  By  sect.  3,  after 
the  quarter  sessions,  at  which  such  statement  has  been 
laid  before  the  justices,  it  is  to  be  published  in  the  county 
newspapers,  with  a  statement  that  it  will  be  taken  into 
consideration  at  the  ensuing  quarter  sessions.  By  sect.  4, 
the  justices  are  to  make  an  order,  founded  on  the  adop- 
tion, whether  partial  or  entire,  of  the  statement  made  by  the 
magistrates,  and  in  that  order  state  the  day  when  it  shall 
take  effect.  By  sect.  6,  the  order  so  made  is  to  be  in  force 
twenty  one  years.     The  object  of  granting  the  time  be- 

VOL.  I.  D  D 
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1832.         tween  the  sessions  at  which  the  statement  of  the  magis- 

Rex  trates  was  laid  before  the  sessions,  and  the  subsequent 

*•  sessions  at  which  it  is  to  be  taken  into  consideration,  and 

The  Justices  of 

Derbyshire,  also  of  the  advertisements  of  the  statement,  must  necessa- 
rily be  supposed  to  have  been  to  give  to  all  parties  who 
felt  themselves  interested,  an  opportunity  of  appearing  at 
the  sessions,  and  opposing  or  supporting  what  was  to  be 
done.  All  these  sections  relate  to  orders  to  be  made  on 
the  statement  received  by  the  clerk  of  the  peace  from  the 
magistrates;  all  persons  having  an  opportunity  of  coming 
and  complaining  of  what  was  to  be  done,  or  suggesting 
improvements.  Then  comes  sect.  7;  and  it  is  said  that 
the  order  contemplated  by  that  section  is  the  same  as  the 
order  to  which  the  previous  sections  relate.  But  it  is  utterly 
impossible  that  they  can  be  considered  as  one  and  the 
same  order.  Under  the  former  sections  the  quarter  ses- 
sions had  only  power  to  adopt  or  reject  the  statement 
transmitted  to  them ;  but  under  the  7th  sect,  it  has  power 
to  alter  the  whole  arrangements  of  the  county  as  to  special 
sessions.  For  this  purpose  they  must  be  considered  as 
possessing  an  original  jurisdiction.  The  words  of  sect.  8, 
"  That  the  clerk  of  the  peace  for  any  county,  riding,  or 
division,  in  which  such  order  shall  have  been  made  as  last 
aforesaid,"  clearly  refer  to  the  order  made  under  the  au- 
thority of  sect.  7,  and  not  to  an  order  made  under  the  for- 
mer sections.  Under  sect.  8,  the  clerk  of  the  peace  is  to 
transmit,  by  the  post,  "  a  copy  of  the  order  to  the  church* 
wardens  and  overseers  of  the  poor  of  each  parish,  within 
the  said  county,  riding,  or  division,  to  be  by  them  affixed 
on  the  principal  door  of  the  church  of  such  parish."  But 
the  order  under  the  former  sections  is  only  to  be  transmitted 
"  to  every  high  constable  within  the  limits  of  such  new  or 
altered  division  or  divisions."  By  sect.  8,  a  notice  is  to  be 
placed,  "  at  the  foot  of  every  such  copy  so  published  or 
transmitted,  specifying  at  what  time  such  order  will  be 
enrolled,  and  at  what  time,  and  in  what  manner,  any 
person,  aggrieved  by  such  order,  may  petition  against 
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the  same;  which  is  not  the  case  with  respect  to  the  former         1832- 
order.     The  latter  order  is  to  be  enrolled,  but  the  former  Rbx 

order  is  not.     Sect.  9,  gives  a  direct  power  to  persons  to  »• 

*:*•  •     ^     •       i  *  i  .  Thc  J"»tices  «f 

petition  against  the  latter  order:  but  no  such  power  is  Derbyshire. 
given  against  the  former  order.  The  latter  order  is  to  be 
binding,  by  sect.  10,  for  ten  years ;  but  the  former  order  is 
binding  for  twenty  one  years.  Nothing  can  shew  clearer 
that  these  are  separate  and  distinct  orders,  than  prescrib- 
ing two  different  periods  for  the  operation  of  them.  The 
one,  which  is  of  a  limited  operation,  is  to  continue  twenty 
one  years  in  force ;  the  latter,  which  is  of  extensive  oper- 
ation, is  only  to  remain  ten  years  in  force.  For  these  rea- 
sons it  appears  to  me,  that  sect.  9,  which  gives  a  power  of 
petitioning,  only  gives  it  against  an  order  under  sect.  7, 
which  is  adverted  to  in  section  8.  This  being  admitted  to 
be  an  order  under  the  former  sections,  the  justices  were  right 
in  refusing  to  hear  this  petition. 

Rule  discharged. 


Birch  v.  Brown. 

g-y  May  8th. 

CHANNEL  shewed  cause  against  a  rule  for  a  habeas  The  punishment 
corpus  to  the  Sheriff  of  Northampton,  commanding  him  f°' ?efemation 

■  *  °  is  discretionary 

to  brine  up  the  body  of  Joseph  Brown,  who  was  in  his  in  the  Ecciesias- 

i  -      .  *   i     #i »      .       •  i  ^  tical  Court- 

custody,  on  process  issuing  out  of  the  Consistonal  Court  Therefore, 

of  Northampton,  on  the  ground,  that  the  Ecclesiastical  fendam*was 
Court  had  exceeded  its  jurisdiction,  in  the  sentence  pro-  jentenced  to  tc- 

J  r  knowledge,  that 

nounced  on  the  defendant.     The  sentence  was,  that  the  he  believed  the 

defendant  should,  in  the  presence  of  the  plaintiff,  Hannah  sationofa  wo- 

Birch,  confess,   that  he  had  scandalously  abused  her,  ™££k™£eio 

by  saying,  that  she  was  in  the  family  way  and  had  mis-  **  "  >0Der> 

chaste,  and 

carried;  that  he  begged  her  forgiveness,  and  further  to  honest,"  at  the 
say — "  And  I  believe  her  life  and  conversation  to  be  so-  thTpenincef 
ber,  chaste,  and  honest."    The  objections  are,  first,  that  JJjJ^f  g^|£ 
the  Ecclesiastical  Court  has  no  power  to  sentence  a  defen-  liasticai  Court 

.    ,  n  ,  1  i»  na^ not  e*ceed- 

dant  to  express  his  belief  as  to  the  conduct  oi  any  com-  ed  itsjunsdic- 

D  D  ii  tion. 


ZQd 
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^832.  ^      plainant ;  and,  secondly,  that,  supposing  it  has  such  a  power, 
such  belief  ought  only  to  be  expressed  with  respect  to  the 
conduct  of  the  complainant  at  the  time  of  the  defamation 
uttered,  and  not  at  the  time  of  performing  the  penance. 
As  to  the  first  objection,  if  it  were  any,  it  could  only  be 
urged  by  way  of  appeal,  the  offence  being  clearly  of  eccle- 
siastical jurisdiction.     In  Rex  v.  Pat/ton  (a),  where  an  ap- 
plication was  made  to  discharge  a  defendant  out  of  custody 
and  to  quash  a  writ  de  excommunicato  capiendo,  on  the 
ground,  among  others,  that  the  party  was  only  liable  to  the 
lesser  excommunication,  instead  of  the  greater,  Lord  Ken- 
yon  observed,  in  his  judgment — "  That,  if  objectionable, 
is  only  the  ground  of  appeal,  it  is  merely,  that  the  judge 
has  not  proceeded  according  to  the  proper  forms  of  the 
Ecclesiastical  Court."    He  also  cited  Barnes  case  (6).  As 
to  the  second  objection,  the  construction  of  the  words  of 
the  sentence,  shewed  that  the  intention  of  the  Court  was, 
that  the  expression  of  belief  as  to  the  sobriety  and  chastity 
of  the  complainant's  life,  should  apply  to  the  time  at  which 
the  offence  was  committed.     But,  whatever  construction 
might  be  put  on  those  words,  the  only  mode  in  which  that 
objection  could  become  available,  would  be  by  appeal. 

Humfrey,  contrd,  submitted,  that  the  jurisdiction  of 
the  ^Ecclesiastical  Court  bad  been  clearly  exceeded.  If  it 
had  a  right  to  require  a  defendant  to  state  that  he  believed 
the  complainant  "  chaste  and  honest,"  it  would  have  equal 
power  to  require  him  to  say,  that  he  believed  her  to  be 
"  handsome,"  or  "  well  made."  Now  the  usual  form  of 
penance  prescribed  in  2  Burn's  Ecclesiastical  Law,  138, 
(ed.8),  was  this — "  The  defamer  publicly  pronounces,  that, 
by  such  and  such  words  (as  are  set  forth  in  the  sentence 
to  have  been  spoken  by  him),  he  hath  defamed  the  plain- 
tiff; and,  therefore,  that  he  begs  pardon  and  forgiveness, 

(a)  7  T.  R.  153.  (b)  2  Rolle's  Rep.  157- 
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first  of  God,  and  then  of  the  party  defamed,  for  his  utter-  1832^ 
ing  such  words  (a)."  That  was  very  different  from  express- 
ing any  belief  as  to  the  conduct  of  the  complainant.  He 
cited  Rex  v.  Dugger  (b),  Rex  v.  Thomas  Jenkins  (c),  Rex 
v.  Henry  fifaby  (</).  But,  whatever  authority  the  Eccle- 
siastical Court  might  have  to  require  the  defendant  to  ex- 
presses belief  asto  the  complainant's  conduct  at  the  time 
of  uttering  the  defamation,  it  could  have  no  power  to  re* 
quire  him  so  to  do  as  to  the  time  of  doing  penance,  to 
which  the  words  of  this  sentence  clearly  referred.  The 
name  of  the  sentence,  which  was  "  reclamation,"  clearly 
only  implied  a  recalling  of  the  defamation  uttered. 

Cur.  adv.  vult. 

Taunton,  J. — This  was  an  application  to  discbarge  the 
defendant  out  of  the  custody  of  the  Sheriff  of  Northamp- 
ton, where  he  was,  on  a  writ  de  contumace  capiendo,  is- 
suing out  of  the  Consistorial  Court  of  Northampton,  on  the 
ground  that  the  Ecclesiastical  Court  had  exceeded  its  ju- 
risdiction. The  defendant  had  imputed  incontinence  to 
the  plaintiff,  who  was  a  female,  and  she  had  libelled  him 
in  the  Ecclesiastical  Court.  The  sentence  pronounced 
was,  that  the  defendant  should  acknowledge  that  he  had 
wrongfully  imputed  misconduct  to  her,  and  should  also  re- 
peat these  words — "  And  I  believe  her  life  and  conversa- 
tion to  be  sober,  chaste,  and  honest."  These  words,  it  is 
contended,  not  only  refer  to  the  time  when  the  scandal 
was  uttered,  but  also  to  the  time  at  which  the  acknowledg- 
ment was  made.  The  argument  was,  that  the  Ecclesias- 
tical Court  had  not  power  to  enforce  such  an  acknowledg- 
ment in  the  present  tense.  It  appears  to  me,  that  there  is 
no  reason  to  find  fault  with  the  sentence  of  the  Court  on 

{a)  Oughton,  392, 3.  (c)  3  D.  &  R.  41. 

(6)  5  B.  &  Aid.  791 ;  1  D.  &  R.         (d)  Id.  570. 
460,  S.  C. 
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that  ground.  If  the  sentence  bad  been  that  the  defendant 
should  acknowledge,  that  she  "  was  or  had  been"  sober, 
chaste,  and  honest,  at  the  time  when  the  defamation  was 
uttered,  it  might  have  been  open  to  misconstruction.  It 
might  have  been  an  additional  insult  by  the  implication, 
that  be  considered  her  no  longer  to  be  so.  It  is  not,  how* 
ever,  necessary  for  me  to  consider  that.  It  was  competent 
for  the  Court  to  enforce  such  an  acknowledgment  as  that, 
because  I  find  in  the  books  respecting  the  jurisdiction  of 
the  Ecclesiastical  Court,  which  is  recognized  by  the  stat. 
Circumspecte  Agatis  (13  Ed.  1,  stat.  4),  the  punishment  of 
defamation  is  to  be  enjoined  at  the  discretion  of  the 
Judge  (a).  It  is  not  a  fixed  penance,  nor  has  it  any  parti- 
cular formula  of  language.  The  Judge  below  having  a 
discretion  as  to  the  amount  and  form  of  penance,  and,  as 
I  think  it  is  impossible  to  say  that  he  has  exercised  his 
discretion  improperly,  the  present  rule  must  be  discharged. 


Rule  discharged, 


(a)  1  Ought.  391,  2. 


May  9th. 

The  Court  will 
not  set  aside 
proceeding!) 
against  the  She- 
riff, on  an  affi- 
davit of  merits 
made  by  an  at- 
torney, which 
only  states  that 
he  believes  that 
the  defendant 
has  a  good  de- 
fence to  the  ac- 
tion. 


Roe  v.  The  Sheriff  of  Middlesex. 

rwHITE  shewed  cause  against  a  rule  for  setting  aside 
proceedings  against  the  Sheriff,  that  the  affidavit  of  merits 
only  stated  that  the  party  making  it  "  believes  he  has  a 
good  defence  to  the  action." 

Taunton,  J. — That  will  not  do.  There  may  be  good 
reasons  for  the  party  not  wishing  to  swear  positively  that 
he  has  a  good  defence  on  the  merits. 


Rule  discharged. 


EASTER  TERM,  2  WILL.  IV.  399 

1832. 

Reeves  v.  Stroud  and  Another.  ^  T    / 

JLdLO  YD  shewed  cause  against  a  rule  obtained  by  Wight-  Partners  keep- 
man,  for  entering  a  suggestion  on  the  roll  to  deprive  the  ho1iL3y*fi>r 
plaintiff  of  costs,  under  the  London  Court  of  Requests'  Act,  **•  P«rP<>«eof 

r  i  »    receiving  orders, 

the  39  &  40  Geo.  3,  c.  104,  s.  12,  on  the  ground  that  the  *»  the  city  of 
plaintiff  had  recovered  less  than  5L  in  an  action  brought  carrying  on  busi- 
in  this  Court.     The  sum  for  which  judgment  was  signed,  ^^oT^ 
was  3/.  Is.&d.     The  only  question  in  this  case  is,  whether  ^hin  toe  pro- 

.  ™        visions  of  the 

the  defendants  are  persons  within  sect.  5  of  the  act.  xhe  London  Court  of 
affidavits  shew,  that  the  defendants  are  partners  as  wine-  the^fe  40  ' 
merchants ;  that  one  carries  on  business  in  Mincing  Lane,  Ge°'  4» c*  104» 
in  the  City  of  London,  and  the  other  at  Liverpool;  that 
the  defendant  Stroud  has  a  counting-house  in  Mincing 
Lane,  where  the  invoices  are  generally  made  out,  dated 
"  London?  but  wines  are  also  kept  at  Liverpool,  at  which 
place  the  defendant  Wilkinson  lives.  The  words  of  the 
fifth  section  are — "  Any  person  or  persons  whomsoever, 
residing  or  inhabiting  within  the  city  of  London,  or  the  li- 
berties thereof,  or  keeping  any  house,  warehouse,  shop, 
shed,  stall,  or  stand,  or  seeking  a  livelihood,  or  trading  or 
dealing  within  the  same  city  or  liberties"  (a).  The  de- 
fendants here  keep  a  counting-house  only  in  the  city  of 
London.  But  the  word  "counting-house"  is  not  in  the 
act,  and  the  omission  may  well  be  supposed  to  have  been 
designed,  inasmuch  as  all  the  other  words  used  import  the 
possession  of  some  effects  in  the  city,  which  might  be 
made  available  to  satisfy  debts.  "  Keeping  a  counting- 
house,"  therefore,  does  not  bring  the  defendants  within 
the  act;  and  they  must  rest  on  the  words  "  seeking  a  live- 
lihood." Now,  in  Kemsett  v.  West{b),  it  was  held,  on 
the  authority  of  Stephens  v.  Derry  (c),  that  this  would  not 
bring  the  defendant  within  the  protection  of  the  act,  un- 

(«)  1  Chit.  Stat.  224.  (b)  5  D.  &  R.  626. 

(0  13  East,  161. 
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less  London  was  "  the  only  place  "  in  which  "  he  sought 
his  livelihood."  Now,  it  is  clear,  from  the  facts  stated  in 
this  case,  that  London  is  not  "  the  only  place  in  which  " 
the  defendants  seek  their  "  livelihood/'  They  are,  there- 
fore, not  within  the  act;  and,  therefore,  the  present  rule 
must  be  discharged. 

Wightman,  in  support  of  the  rule,  contended  that  this 
case  was  distinguishable  from  Kemsett  v.  West,  of  which,  in- 
deed, it  was  the  converse,  and  that,  under  all  the  circumstan- 
ces, the  defendants  must  be  held  to  be  within  the  statute. 

Taunton,  J. — The  defendants  must  either  bring  them- 
selves within  the  letter  of  the  statute,  or  shew  that  they 
obtain  their  entire  livelihood  within  the  city.  They  have 
only  a  counting-bouse  in  the  city ;  and,  in  Kemsett  v.  West, 
that  was  holden  not  to  be  within  the  act.  Then  they  do 
not  obtain  their  entire  livelihood  in  the  city  of  London;  for 
they  carry  on  business  principally  at  Liverpool,  where  the 
wines  are,  and  only  keep  a  counting-house  for  orders  in 
London.  They,  therefore,  carry  on  business  at  both  places. 
In  Kemsett  v.  West,  it  was  holden,  that,  unless  the  city  of 
London  is  "  the  only  place  in  which  "  a  defendant  "  seeks 
his  livelihood,"  he  is  not  within  the  statute.  The  present 
rule,  therefore,  must  be  discharged. 

Rule  discharged  (a). 

(a)  See  Meredith  v.  Drewe,  2  Moore  &  Scott,  225. 


May  9th.  UPTON  V.  UPTON. 

wore^oflre'     JJUNDAS  shewed  cause  against  a  rule  for  setting  aside 

lease,  executed    a  judgment  signed,  and  execution  issued  against  the  de- 
according  to  the      J     °  .      .  .  . 
directions  of  an    fend  ant,  on  a  cognovit  given  by  him  to  the  plaintiff.     The 

extend to"amat-  ^acts °f  ^e case  were  these :  George  Upton,  the  defendant 

ter  the  parties 

did  not  intend 

the  arbitrators  to  adjudicate  upon,  and  on  which  they  did  not  adjudicate,  the  generality  of  the 

words  will  be  restrained  by  the  intention  of  the  parties. 
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in  Ibis  case,  entered  into  partnership,  on  the  21st  May,         1832* 
1827,  with  the  plaintiff,  James  Upton,  as  an  attorney.    It 
was  agreed,  after  some  time,  that  the  plaintiff  should  re- 
tire from  the  business,  on  condition  of  his  receiving  an  an- 
nuity of  200/.,  to  be  secured  by  the  joint  bond  of  the  de- 
fendant and  a  Mr.  Blayden  Thomson,  who  was  to  enter 
into  partnership  with  George  Upton.    The  bond  was  ac- 
cordingly executed.    Disputes  having  afterwards  arisen  be- 
tween the  plaintiff  and  the  defendant,  on  account  of  cer- 
tain unsettled  claims  in  respect  of  the  former  partnership, 
and  the  non-payment  of  the  annuity  pursuant  to  the  agree- 
ment, two  actions  were  commenced  by  the  plaintiff,  one 
for  the  alleged  balance  of  account  remaining  unpaid  since 
the  dissolution  of  the  partnership  account,  and  the  other 
for  the  arrears  of  the  annuity.    An  agreement  of  reference 
was  signed  in  the  cause,  relating  to  the  balance  of  account ; 
and  a  cognovit  given  in  the  action,  for  the  arrears  of  the 
annuity.     Both  the  agreement  and  the  cognovit  were  exe- 
cuted on  the  15th  June,  1831.     The  agreement  to  refer 
was  in  these  terms:  "Whereas  disputes  have  arisen  be- 
tween the  said  James  Upton  and  George  Upton,  touching 
and  concerning  the  accounts  between  them,  and  alleged  to 
be  due  from  one  to  the  other  of  them,  and  it  hath  been 
agreed  that  the  same  shall  be  referred  and  submitted  to 
the  award  and  determination  of  Benjamin  Scott  and  Wil- 
liam Smith,  of  Tadcaster,  gentlemen.    Now,  therefore, 
these  presents  witness,  that,  in  pursuance  of  the  said  agree- 
ment, and  for  finally  ending  all  questions  and  disputes 
touching  the  same  accounts,  and  all  matters  in  dispute  be- 
tween the  said  James  Upton  and  George  Upton,  it  is 
hereby  mutually  agreed  by  and  between  the  said  James 
Upton  and  George  Upton,  that  the  said  accounts,  and  all 
matters  in  dispute  between  them,  shall  be  and  are  hereby 
referred  and  submitted  to  the  award  and  determination  of 
the  said  Benjamin  Scott  and  William  Smith"    The  arbi- 
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1832.  trators  proceeded,  but  they  took  no  notice  of  the  annuity, 
as  a  matter  in  difference,  at  any  of  the  meetings;  nor  was 
it  ever  mentioned,  except  by  the  defendant's  attorney,  who 
complained  of  its  terms.  The  arbitrators,  in  pursuance  of 
the  reference,  made  their  award,  of  which  this  was  the 
principal  clause:  "And  we  do  lastly  award,  order,  ad- 
judge, and  determine,  that,  upon  payment  of  the  said  sum 
of  88/.  10*.  to  the  said  James  Upton  as  aforesaid,  they,  the 
said  James  Upton  and  George  Upton  shall  and  do  re- 
spectively, at  the  costs  and  charges  of  the  party  requiring 
the  same,  sign,  seal,  and,  as  their  respective  acts  and  deeds, 
deliver,  each  unto  the  other  of  them,  mutual  general  re- 
leases in  writing  of  all  and  all  manner  of  action  and  actions, 
cause  and  causes  of  actions,  covenants,  debts,  specialties, 
controversies,  clauses,  and  demands  whatsoever,  from  the 
beginning  of  the  world  until  the  day  of  the  date  of  the 
aforesaid  agreement  of  reference."  The  sum  directed  hav- 
ing been  paid,  mutual  releases,  in  exact  conformity  with 
the  direction  of  the  award,  were  executed.  The  annuity 
remaining  in  arrear,  judgment  on  the  cognovit  was  after- 
wards entered  up,  and  execution  issued  against  the  goods 
of  the  defendant  for  the  amount  due.  The  present  appli- 
cation has  been  made  on  the  ground,  that,  by  the  general 
terms  of  the  agreement  of  reference,  the  claim  for  the  an- 
nuity was  referred  also;  and  the  mutual  releases,  executed 
in  conformity  with  the  award,  barred  the  plaintiff  from  pro- 
ceeding on  the  annuity  bond  and  the  cognovit.  The  ques- 
tion, therefore,  will  be,  whether  the  plaintiff  has  released 
the  annuity,  or  the  arrears  of  it.  The  language  of  the  re- 
lease is  undoubtedly  very  large,  but  it  is  restrained  by  the 
intention  of  the  parties.  They  only  intended  to  release 
what  had  been  referred  to  the  arbitrators,  and  the  action 
for  the  balance  of  accounts  had  alone  been  referred  to 
them;  therefore,  only  claims  arising  out  of  that  action  were 
released.     He  cited  2  Rollers  Abridg.  409  (A.),  Knight  v. 
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Cole  (a),  Abrees  case  (6),  Hetm  v.  Hanson  (c),  Payler  v.  1832. 
Homerskam  (d),  Solly  v.  Forbes (e),  Cole  v.  Gibson  (/), 
Ramsden  v.  Hylton(g),  Thorpe  v.  Thorpe  (A).  But  the 
release  was  only  of  all  causes  of  action  "  totti/  the  day  of 
the  date  of  the  aforesaid  agreement  of  reference."  The 
word  "until"  included  the  day  so  mentioned.  The  cog- 
novit  was  given  on  the  same  day  as  the  agreement  of  refer- 
ence was  signed,  and  therefore  it  was  excluded  from  the 
operation  of  the  release.  He  cited  Nichols  v.  Ramsel(i)f 
Dixon  v.  Terry  (J)  Newmand  v.  Beaumond(lc),  Tuke  v. 
Check  (/),  Trevil  v.  Ingram  (m),  Hawle  v.  Kirkeby(n), 
2  Bac.  Ab.  404  (T.). 

Wightman,  contrb),  contended,  that  the  cases  cited  were 
beside  the  question  here  to  be  decided.  The  reference 
here  is  of  "  all"  matters  in  difference  between  the  parties. 
Under  those  general  words,  the  dispute  as  to  the  annuity 
might  have  been  taken  into  the  consideration  of  the  arbi- 
trators. And9  if  it  might ,  there  are  abundance  of  autho- 
rities to  shew  that  it  ought.  Otherwise,  the  party  is  pre- 
cluded from  availing  himself  of  it.  In  Smith  v.  Johnson  (o), 
Lord  Ellenborough  observed :  "  Here  is  a  reference  of  all 
matters  in  difference,  and  it  appears  that  the  sum  in  re- 
spect of  which  the  deduction  is  now  claimed,  was  a  matter 
in  difference  at  the  time,  and  within  the  scope  of  the  re- 
ference; notwithstanding  which,  the  defendant  contends 
that  he  was  not  obliged  to  bring  forward  the  whole  of  his 
case  before  the  arbitrators,  but  might  keep  back  a  part  of 
it  in  order  afterwards  to  use  it  as  a  set-off.     But  it  was 

(a)  1  Show.  150;  3  Mod.  277,  (A)  1  Lord  Raymond,  235. 

8.  C.  (•)  2  Mod.  280. 

(*)  Hetley,  15.  (j)  4  Mod.  182. 

(c)  Siderf.  141.  (k)  Owen,  50. 

(d)  4  Mau.  &  Selw.  423.  (/)  Cro.  Eliz.  897- 
(«)  2  Brod.  &  Bing.  38.  (m)  2  Mod.  281. 
(/)  1  Ves.  507.  (*)  Moor,  34,  pi.  112. 
(g)  2  Ves.  304.  (o)  9  B.  &  C.  780. 
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1832.  competent  to  him  to  have  brought  the  whole  under  the 
consideration  of  the  arbitrators ;  and  therefore  I  think  that 
where  all  matters  in  difference  are  referred,  the  party,  as 
to  every  matter  included  within  the  subject  of  such  refer- 
ence, ought  to  come  forward  with  the  whole  of  his  case." 
He  also  cited  Dunn  v.  Murray  (o),  and  In  the  Matter  of 
Robson  v.  Railston  (6). 

Taunton,  J. — These  cases  shew  that  where  there  are 
matters  in  difference,  all  should  be  brought  before  the  ar- 
bitrator, when  the  reference  is  general.  But  how  does  it 
appear  that  this  annuity  bond  was  a  matter  in  difference, 
when  it  was  so  clear  that  the  arrears  on  it  were  due,  that 
the  defendant  gave  a  cognovit  for  them? 

Wightman.— It  must  be  considered  as  a  matter  in  dif- 
ference, since  an  action  had  been  commenced  on  it  for  the 
arrears.  Besides,  the  defendant's  attorney  complained  of 
the  terms  of  the  bond.  The  arbitrators'  attention  was 
therefore  called  to  it,  and,  being  a  matter  in  difference,  it 
might  have  been  taken  into  consideration  by  the  arbitra- 
tors. If  it  was  not  taken  into  consideration,  the  party  is 
still  concluded  by  the  award.  The  award  concluding  the 
the  party  as  to  the  annuity  bond,  and  the  release  being 
co-extensive  with  the  award,  it  therefore  released  the  de- 
fendant as  to  the  annuity  bond.  If  an  action  were  brought 
on  this  annuity  bond,  a  reference  to  this  release,  I  submit, 
would  be  an  answer  to  it,  according  to  the  cases  I  have 
cited. 

Taunton,  J. — The  mere  complaint  of  the  defendant's 
attorney,  that  there  was  some  hardship  in  the  terms  of  the 
annuity  bond  does  not  at  all  shew  that  it  was  made  a  mat- 
ter in  difference,  or  drawn  to  the  attention  of  the  arbitra- 
te 9  B.  &  C.  780.  (b)  1  B.  &  Adol.  723. 
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tor  in  that  light.  The  execution  and  validity  of  the  bond  1832. 
might  have  been  admitted  and  agreed  on ;  and  therefore, 
if  the  argument  that  the  complaint  of  the  attorney  as  to 
the  terms  was  calling  the  attention  of  the  arbitrators  to  the 
bond  as  a  matter  in  difference,  it  would  go  to  shew,  that 
any  obiter  complaint  or  remonstrance  made  by  the  attor- 
ney in  the  hearing  of  the  arbitrator,  was  calling  the  par- 
ticular subject  of  the  complaint  or  remonstrance  to  his  at- 
tention as  a  matter  in  difference.  A  man  may  have  a 
mortgage  or  a  bond  outstanding,  of  which  he  may  com- 
plain, but  which  is  still  so  clearly  against  him  that  he 
never  thinks  of  making  it  a  matter  in  difference.  I  will 
look  into  the  cases. 

Cur.  adv.  vult. 

Taunton,  J.,  after  recapitulating  the  facts  of  the  case.  May  12M. 
The  question  is,  whether  the  arbitrators  took  the  arrears 
of  the  annuity  into  their  consideration,  and  included  them 
in  the  88/.  10*.,  and  whether  the  release  extends  to  the  bond 
for  the  arrears  of  the  annuity.  It  is  perfectly  clear,  from 
the  affidavits,  that  the  arbitrators  did  not  adjudicate  on 
the  arrears  of  the  annuity,  and  that  they  did  not  include 
them  in  the  88/.  10*.  they  directed  to  be  paid.  Nor  does  it 
appear  to  me,  from  the  agreement  to  refer,  that  the  parties 
intended  that  the  arbitrators  should  adjudicate  on  the  an- 
nuity bond,  or  that  it  was  ever  brought  to  their  attention 
as  a  matter  in  difference.  They  intended,  by  the  agree* 
ment,  to  refer  all  matters  in  difference  in  the  action  brought 
to  recover  the  alleged  balance  of  account,  and  nothing 
more.  It  is  not  to  be  supposed  they  intended  the  arbi- 
trators to  adjudicate  on  the  arrears  of  the  annuity,  when 
a  cognovit  had  been  given  for  those  arrears  on  the  same 
day  as  the  agreement  to  refer  was  signed,  and  which  ar- 
rears would  consequently  be  no  longer  a  matter  in  dispute. 
If  the  arbitrators  omitted  to  take  into  their  consideration 
any  thing,  which  the  parties  intended  they  should,  that 
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might  be  a  ground  for  setting  aside  the  award.  The  words 
of  the  release  are  certainly  general ;  but  the  case  of  Pay- 
ler  v.  Homersham  and  Solly  v.  Forbes  are  clear  autho- 
rities to  shew  that  the  general  words  of  a  release  may  be 
limited  by  the  particular  matter  out  of  which  the  release 
springs,  and  the  particular  intent  of  the  parties  by  whom 
the  release  is  executed;  and  it  is  laid  down  as  clear  law  in 
the  cases  cited  by  Mr.  Dundas,  that  the  general  words  of 
a  release  may  be  restrained  by  a  particular  recital.  Then, 
if  the  intention  of  the  arbitrators  in  awarding  the  release, 
though  contained  in  general  terms,  was,  that  it  should  en- 
ure only  to  the  particular  matters  referred  to  them,  that 
is,  to  the  causes  of  action  which  were  matters  in  dispute, 
(the  annuity  bond  being  clearly  no  matter  in  dispute  at 
that  time,  the  defendant  having  given  a  cognovit  for  it), 
the  general  release  would  not  refer  to  the  annuity  bond, 
and  therefore  did  not  include  it.  Though,  if  I  looked  to 
the  release  only,  the  words  of  it  are  sufficiently  general  to 
include  the  annuity  bond.  I  am,  therefore,  of  opinion 
that  this  rule  must  be  discharged,  and,  as  it  was  applied 
for  contrary  to  good  faith,  with  costs. 


Rule  discharged,  with  costs. 


In  an  action 
for  slanderous 
words  which  are 
actionable  only 
because  spoken 
of  and  concern- 
ing the  plaintiff 
in  the  way  of  his 
business,  less 
than  40*.  being 
recovered,  the 
plaintiff  is  only 
entitled  to  the 
same  amount  of 
costs  as  damage 
under  the  21  Jac, 


GRENFELL  V.  PlERSON. 

V.  RICHARDS  shewed  cause  against  a  rule  obtained 
by  Follett  for  reviewing  the  Master's  taxation.  The  pre- 
sent was  an  action  for  slanderous  words,  and  the  Master 
allowed  the  plaintiff  full  costs.  The  question  for  the  con- 
sideration of  the  Court  is,  whether,  under  the  21  Jac.  1, 
c.  16,  s.  6,  the  plaintiff  is  entitled  to  full  costs,  or  no  more 
costs  than  damages ;  he  having  recovered  less  than  40*. 
The  words  of  the  section  are :  "  that  in  all  actions  upon 

l,c.  16,s.6. 
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the  case  for  slanderous  words,  to  be  sued  or  prosecuted         1832. 
by  any  person  or  persons,  in  any  of  the  Courts  of  record      grenpell 
at  Westminster,  or  in  any  Courts  whatsoever  that  hath  *- 

power  to  hold  plea  of  the  same,  if  the  Jury  upon  the  trial 
of  the  issue  in  such  action,  or  the  Jury  that  shall  inquire 
of  the  damages,  do  find  or  assess  the  damages  under  4©*., 
then  the  plaintiff  or  plaintiffs  in  such  action  shall  have 
and  recover  only  so  much  costs  as  the  damages  so  given  or 
assessed  amount  unto,  without  any  further  increase  of  the 
same."  The  words  in  the  present  case  were  alleged  to 
have  been  spoken  of  the  defendant  in  a  certain  colloquium 
of  and  concerning  the  plaintiff  in  the  way  of  his  trade  and 
business,  and  were :  "  Your  accounts  are  as  black  as  hell ; 
you  cheated  me  out  of  31.  3s.  lO^d. ;  you  are  a  rogue  and 
a  swindler."  These  words  were  varied  in  statement  through 
a  number  of  counts.  No  special  damage  was  alleged.  The 
rule  laid  down  by  decided  cases  is  this.  If  the  words  are 
not  in  themselves  actionable,  but  become  so  in  consequence 
of  the  special  damage  they  cause,  then,  however  small  the 
damages  given  by  the  Jury,  the  plaintiff  will  be  entitled 
to  full  costs.  On  the  other  hand,  if  the  words  are  action- 
able in  themselves,  although  special  damage  is  laid,  and 
the  damages  are  under  40*.  he  will  be  entitled  to  no  more 
costs  than  damages.  The  present  is  a  third  case.  The 
words  here  are  not  in  themselves  actionable,  but  become 
so  from  being  spoken  of  and  concerning  the  plaintiff,  in 
the  way  of  his  trade  and  business.  If  there  had  been  no 
colloquium  of  and  concerning  him  in  his  trade  and  busi- 
ness, they  could  not,  according  to  the  cases,  be  actionable. 
As  they  are  not  actionable  in  themselves,  but  become  so, 
as  being  so  spoken  of  and  concerning  the  plaintiff  in  the 
way  of  his  trade  and  business,  they  can  only  be  actionable 
on  account  of  their  producing  special  damage.  Becoming 
actionable  only  in  respect  of  the  special  damage  produced, 
the  plaintiff,  according  to  decided  cases,  is  entitled  to  full 
costs,  whatever  damages  he  may  have  recovered.  The  case 
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1832.         of  Turner  v.  Horton  (a)  would  seem  against  this  reasoning. 

Grenfell      ^ut  ^ere,  the  words  are  not  given  in  the  report,  and  there- 

v.  fore,  it  did  not  appear  whether  they  were  actionable  in 

Pi  tBBOM 

themselves  or  not,  although  spoken  of  the  plaintiff  in  the 
way  of  his  trade ;  and  non  constat  that  the  words  were  not 
actionable  in  themselves,  although  they  were  spoken  in  the 
way  of  the  plaintiff's  trade.  If  they  were  actionable  in 
themselves,  then  the  case  would  not  touch  me  at  all.  For 
these  reasons,  I  submit,  that  the  plaintiff  was  entitled  to 
full  costs. 

FoUett,  contrd,  cited  the  case  of  Turner  v.  Horton. 
There  Lord  Chief  Justice  Willes  gave  his  judgment  in 
these  terms :  "  This  comes  on  before  the  Court  on  a  mo- 
tion for  full  costs,  notwithstanding  the  2\  Jac.  1,  c.  15, 
s.  6.  The  action  is  an  action  on  the  case  for  words.  There 
are  eight  sets  of  words  in  the  declaration.  The  plaintiff 
sets  forth  that  he  is  by  trade  a  baker,  and  all  the  words 
are  laid  to  be  spoken  of  him  in  respect  of  his  trade ;  and,  as 
so  spoken,  all  of  them  are  actionable.  Special  damages  are 
laid  that  two  persons  (naming  them),  who  used  to  deal  with 
the  plaintiff  and  give  him  credit,  refused  to  deal  with  him  and 
give  him  credit,  by  reason  of  the  speaking  of  these  words. 
A  general  verdict  was  found  for  the  plaintiff,  and  two-pence 
damages.  The  words  of  the  21  Jac.  1,  c.  15,  s.  6,  are  very 
strong,  that,  in  all  actions  on  the  case  for  slanderous  words 
there  shall  be  no  more  costs  than  damages,  if  the  verdict 
be  for  less  than  405.  And  if  it  were  a  new  case,  I  should 
not  be  of  opinion  to  take  many  of  those  (which  have  been  de- 
termined to  be)  out  of  the  statute.  And  I  am  now  against  go- 
ing a  jot  further  than  the  authorities  will  warrant,  and  think 
it  best  to  adhere  to  some  certain  rule."  Having  reviewed 
the  previous  cases,  he  proceeded :  "  In  the  present  case  I 
shall  say  no  more  but  that  for  the  reasons  already  given,  we 

{a)  Willes,  438. 
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think  there  ought  to  be  no  more  costs  than  damages.         1832. 
Therefore,  for  the  future,  it  is  to  be  the  settled  rule  of  this     qrempell 
Court  that  where  the  words  themselves  are  actionable,  and       m  *• 

PlBRlON. 

the  damages  are  laid  only  by  way  of  aggravation,  if  the 
verdict  be  under  40*.  there  are  to  be  no  more  costs  than 
damages.    But,  if  the  words  be  not  actionable,  and  the 
special  damages  are  laid,  in  which  case  they  are  the  very 
gist  of  the  action,  and  the  plaintiff  cannot  recover  without 
proving  them,  if  the  verdict  be  for  the  plaintiff,  though 
the  damages  are  under  40*.,  the  plaintiff  shall  have  full 
costs."    In  the  present  case,  as  in  that  cited,  the  words 
must  be  considered  as  actionable  in  themselves,  from  being 
spoken  of  the  plaintiff  in  the  way  of  his  trade.    Here  no 
special  damage  is  laid;  and  if  it  were,  it  would  only  be  as 
a  matter  of  aggravation,  and  not  as  the  gist  of  the  action ; 
and,  therefore,  could  not  entitle  the  plaintiff  to  recover 
more  costs  than  damages. 

Cur.  adv.  vult. 

•  Taunton,  J. — This  was  an  action  for  slanderous  words,     May  18*A. 
and  the  question  is,  whether  the  plaintiff,  having  obtained 
a  verdict  for  less  than  forty  shillings,  is  entitled  to  full 
costs,  or  only  to  as  much  costs  as  damages.    The  Master 
taxed  the  plaintiff  his  full  costs.    The  declaration,  after 
the  usual  preamble,  states,  that  the  defendant,  at  the  time 
of  speaking  the  words  in  question,  did  use  and  exercise  a 
certain  trade  and  business:  it  then  alleges  the  intent  of  the 
defendant  to  injure  and  prejudice  him  in  his  said  trade  and 
business,  and  that  the  defendant,  in  a  certain  discourse 
which  he  had  with  the  plaintiff  of  and  concerning  the 
plaintiff  in  his  said  trade  and  business,  did  say  these  words, 
"your  accounts  are  as  black  as  hell;  you  cheated  me  out 
of  3/.  3s.  lOjrf. ;  you  are  a  rogue  and  a  swindler.*'    These 
are  the  words  in  the  first  count,  and  the  same  words  are 
varied  in  statement  in  the  other  counts.     It  was  admitted 
on  both  sides,  that  these  words  were  only  actionable  in 

VOL.  I.  E  E 
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1832.        respect  of  their  being  spoken  of  the  plaintiff  in  the  way 

Ghenpell     °^  ^  business.     But  it  was  contended  by  Mr.  Richards, 

*•  that  as  they  are  actionable  only  in  consequence  of  their 

PlERSON 

being  spoken  of  the  plaintiff  in  the  way  of  his  trade  and 
business,  they  must  be  considered  as  actionable  only  in 
respect  of  the  special  damage  which  the  plaintiff  may  re- 
ceive in  his  trade  and  business  in  consequence  of  the  speak- 
ing of  those  words.  Now,  the  general  rule  is,  that  where 
the  words  are  actionable  in  themselves,  the  plaintiff  is  enti- 
tled to  no  more  costs  than  damages.  That  rule  is  laid  down 
in  Berry  v.  Perry  (o),  and  in  Turner  v.  Horton  (6).  Now 
here,  the  words  are  actionable  in  themselves  as  being 
spoken  of  a  man  in  his  trade  (c).  They  are  actionable  in 
themselves  in  the  same  manner  as  words  imputing  an  of- 
fence punishable  by  law.  It  was  doubted,  during  the  ar- 
gument, what  the  words  were  in  the  case  of  Turner  v. 
Horton,  because  the  Chief  Justice  does  not  mention  them 
in  his  report.  I  have,  therefore,  had  the  record  examined 
and  an  extract  made  from  it.  There  were  eight  counts  in 
the  declaration,  and  all  the  words  were  like  the  present, 
actionable  in  respect  of  being  spoken  of  a  man  with  refer* 
ence  to  his  trade  and  business.     The  extract  is  this: — 

"  In  a  certain  discourse  in  the  hear- 
ing of  divers  subjects, 

?  He  will  break  before  Christmas, 
In  another  discourse,  |      and  I  will  lay  a  wager  of  it 

T         .,      ,.  i  He  will  not  keep  his  house  till 

In  another  discourse,  j      Christmas. 

In  another  dfacouwe,  J  H?  h1a.d  no*f"*  ?f  *»  own«  for  * 

I      is  his  mealman  s. 

In  another  discourse  with  John  1  If  you  don't  give  Turner  trouble 

Wheeler,  a  creditor,  j      you  will  never  get  a  penny  of  it 

. .  __     .       f  If  you  don't  arrest  him  you  will 
In  another  discourse  with  Wheeler,  \  ,        ., 

'  (.      never  be  paid. 

In  another  discourse  with  divers  ]  m  .,,  ,   , ,  .. 

>  Turner  will  never  hold  it 

persons,  3 

f  Turner  will  never  hold  it;  I  will 

In  another  discourse,  3       lay  a  wager  that  he  will  not  hold 

(      it  till  Christmas." 

(a)  2  Lord  Raymond,  1588.  (c)  Com.  Dig.  tit  "Action  on 

(b)  Wiles,  438.  the  case  for  defamation"  (D.25.) 


I  He  will  break  before  Christmas. 
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Now,  all  of  these  averments  impute  nothing  but  insol-         1832. 
vency  of  circumstances,  and  therefore  are  only  actionable      qrenfell 
in  respect  of  their  being  applied  to  the  plaintiff  in  his  «. 

business;  and  the  decision  of  the  Court  was,  that  the  plain- 
tiff should  have  no  more  costs  than  damages.  Here,  it  is 
admitted,  that  the  words  on  the  speaking  of  which  the 
plaintiff  founds  his  action,  were  only  actionable  in  respect 
of  their  being  spoken  of  the  plaintiff  in  the  way  of  his 
business.  The  fact  of  no  special  damage  being  alleged 
makes  no  difference.  There  was  special  damage  alleged 
and  proved  in  Turner  v.  Horton.  That  makes  a  differ- 
ence only  where  the  special  damage  is  the  gist  of  the  ac- 
tion. There,  the  Courts  have  held  that  the  action  is  to 
be  considered  as  for  the  damage,  and  not  for  the  words. 
For  these  reasons,  therefore,  I  am  of  opinion,  that  the 
case  in  WiUes  is  not  distinguishable  from  the  present;  and 
therefore,  that  the  present  rule  must  be  made  absolute 
for  reviewing  the  Master's  taxation. 

Rule  absolute. 


Skelton  v.  Seward.  m    tuh 

JJM.ANSEL  moved  for  a  rule  to  shew  cause  why  the  The  Muter  is 

Master  should  not  review  his  taxation.     The  action  was  jud^of  what* 

for  a  libel.  Two  classes  of  witnesses  were  subpoenaed  by  the  ^^^J^ 

plaintiff;  the  first  to  prove  innuendoes,  and  the  second  to  taxation,  and 

prove  special  damage.     The  Master  has  disallowed  the  he  had,  in  an 

costs  of  all  the  witnesses  who  were  to  prove  the  innuendoes.  d^ov^d  aU* 

Now  it  is  not  the  province  of  the  Master  to  say  that  no  witne8iC1 10 

*  *  prove  MJttftn- 

witness  is  to  be  called  to  prove  an  innuendo  in  a  libel,  al-  does,  the  Court 
though  he  may  disallow  any  of  them  he  thinks  proper.         fere  to  make 

him  review  hia 
taxation. 

Taunton,  J. — I  am  of  opinion  that  no  rule  ought  to  be 

e  e  2 
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1832. 
Skelton 

V. 

Seward. 


granted;  and  I  wish  it  was  better  known  to  attornies,  that 
the  mode  of  taxing  costs  resides  with  the  Master  and  not 
with  the  Judges  of  the  Court.  The  Master  is  the  proper  offi- 
cer of  the  Court  to  perform  this  duty,  and  in  the  perform- 
ance of  it  he  must  use  his  own  discretion ;  for  it  is  utterly 
impossible  to  lay  down  any  rules  with  such  precision  as  to 
meet  the  circumstances  of  every  case.  The  Master  is  to 
allow  or  disallow  the  costs  of  particular  witnesses ;  and  I 
think  no  part  of  his  duty  requires  the  exercise  of  so  much 
discretion  as  the  number  of  witnesses  brought  to  trials  at 
assizes.  I  think  the  discretion  of  the  Master  ought  not  to 
be  brought  into  review,  as  a  matter  of  course. 


Rule  refused. 


MayUtk 


Forester  v.  Dale. 

%uAMPBELL  shewed  cause  against  a  rule  for  reviewing 
the  Master's  taxation.  The  present  was  an  action  of  tres- 
pass for  breaking  and  entering  the  plaintiff's  close.  There 


Trespass  for 
breaking  and 
entering  plain- 
tiff's close. 
Pleas,  lib.  ten. 

and  four  special  was  no  general  issue.  The  first  plea  was  hberum  tenemenium 
cation,  issue  on  *n  ^lT  George  Chetwynd,  under  whom  the  defendant  justi- 
aU  the  pleas,  fie(j .  t|,e  gecond,  a  public  footway ;  the  third,  a  public 
signment.  Jodg-  cart-way ;  the  fourth,  an  easement  for  watering  cattle  at  a 
7  pool  in  the  close ;  the  fifth,  a  right  of  common  of  pasture 

appurtenant  to  a  certain  other  close.     The  plaintiff  re- 
plied by  taking  issue  on  the  various  pleas,  and  new  assign- 
ed, that  the  plaintiff  brought  his  action,  not  only  for  the  tres- 
^^Mw^gn-  passes  justified  in  the  second,  third,  fourth  and  fifth  pleas, 

ed  trespasses. 
One  shilling  da- 
mages assessed  on  the  judgment  by  default.     Record  went  down  for  trial,  and  verdict  found  for 
plaintiff  on  the  plea  of  lib.  ten.,  and  for  the  defendant  on  all  the  other  pleas : — Held,  that  as  the 
defendant  had  left  the  plea  of  lib.  ten.  to  the  declaration  on  the  record,  the  plaintiff  was  forced 
to  go  down  to  trial;  and  therefore  was  entitled  to  the  general  costs  of  the  cause. 


on  all  the  tres- 
passes new 
assigned,  and  a 
relinquishment 
of  the  four  last 
pleas,  as  far  as 
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but  for  that  the  defendant  broke  and  destroyed  the  trees,         1832. 
and  entered  the  close  for  other  purposes,  and  injured  the      forester 
land  to  a  greater  degree  and  extent  than  necessary.     The  "• 

defendant  suffered  judgment  by  default  on  the  trespasses 
newly  assigned,  and  relinquished  his  second,  third,  fourth, 
and  fifth  pleas,  as  far  as  they  related  to  the  trespasses 
newly  assigned.  The  cause  went  down  for  trial,  and  a 
verdict  was  found  for  the  plaintiff  on  the  plea  of  liberum 
tenementum,  and  for  the  defendant  on  all  the  other  issues ; 
and  lx.  damages  were  assessed  to  the  plaintiff  on  the 
judgment  by  default  to  the  new  assignment.  The  Master 
allowed  the  plaintiff  his  costs  of  the  issue  on  the  plea  of 
liberum  tenementum,  and  of  assessing  the  damages ;  and 
allowed  the  defendant  his  costs  of  all  the  other  pleas,  and 
of  the  witnesses  in  support  of  them.  Setting  off  the  costs 
on  the  one  side  against  those  on  the  other,  left  a  balance 
in  favour  of  the  defendant,  which  the  Master  directed  to 
be  paid  to  him.  The  Master  says,  "  that  if  the  plea  of 
liberum  tenementum  had  not  been  on  the  record,  he  should 
have  allowed  the  defendant  the  general  costs  of  the  cause." 
It  is  contended  now,  that  the  Master  should  have  allowed 
the  defendant  the  general  costs  of  the  cause,  and  only  al- 
lowed the  plaintiff  the  costs  of  assessing  the  damages  on 
executing  the  writ  of  inquiry.  It  is  perfectly  clear,  how- 
ever, that  the  Master  was  quite  correct  in  his  taxation, 
both  on  principle  and  on  authority.  If  there  had  been  a 
general  issue  on  the  record,  which  had  not  been  with- 
drawn, it  is  quite  clear  the  plaintiff  would  have  been  en- 
titled to  all  the  costs  of  the  trial,  because  the  plaintiff  is 
obliged  by  the  plea  of  the  general  issue  to  go  down  to 
trial.  He  cited  House  v.  The  Treasurer  of  the  Commis- 
sioners of  the  Navigation  of  the  River  Thames  $  Isis  (o), 
Vickers  v.  GaUimore  (6),   Longden  v.  Bourne  (c),   and 


(«)  3  Brod.  &  Bing.  117-  (b)  6  Bing.  196. 

(c)  1  B.  &  C.  2/8. 
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1832.  Broadbent  v.  Shaw  (a).  Now  the  plea  of  liberum  tene- 
mentum  is  only  a  special  plea  of  not  guilty;  for  if  the  soil 
and  freehold  of  the  close  were  in  Sir  George  Chetwynd,  it 
is  clear  no  trespass  could  have  been  committed  to  the 
plaintiff's  freehold :  the  plaintiff  therefore  was  forced  to 
go  down  to  trial.  It  is  indivisible ;  and  therefore  the  issue, 
as  to  the  new  assignment,  could  not  have  been  withdrawn 
by  the  plaintiff.  The  relinquishment  by  the  defendant  of 
the  second,  third,  fourth,  and  fifth  pleas,  as  far  as  they  re- 
lated to  the  trespasses  newly  assigned,  was  no  relinquish- 
ment of  the  plea  of  liberum  tenementum,  as  to  the  new  as- 
signment. The  plaintiff  therefore  could  not  avoid  going 
down  to  trial  in  that  state  of  the  record,  and  therefore  he 
was  entitled  to  the  general  costs  of  proving  his  case. 

Whateley,  contra,  contended  that  the  damages  in  this 
case  might  have  been  assessed  before  the  Sheriffs  jury ; 
and  therefore  the  plaintiff,  not  being  obliged  to  go  down 
to  trial,  could  only  be  entitled  to  costs  on  executing  the 
writ  of  inquiry. 

Patteson,  J. — I  have  always  understood  the  principle 
to  be  this,  in  the  present  state  of  the  record,  that,  where  a 
plaintiff  might  have  withdrawn  all  the  issues,  because  he 
must  fail  on  them,  except  those  on  which  judgment  by 
default  had  been  suffered,  he  is  not  entitled  to  any  more 
costs  on  those  issues  on  which  he  succeeds,  than  those 
to  which  he  would  be  entitled  on  executing  a  writ  of  in- 
quiry. But  here,  he  could  not  have  withdrawn  the  issue 
on  the  lea  of  liberum  tenementum ;  and  was  obliged  to 
go  down  to  trial  upon  it.  And  why  should  he  withdraw 
that  issue,  since  it  was  the  only  one  on  whichhe  succeed- 
ed ?     Then,  he  could  not  withdraw  it  in  part,  as  to  the  new 


(a)  2  B.  &  Adol.  940,  and  ante,  p.  336.    See  also  Ruddock  ?.  Smith  and 
Others,  pout,  p.  467. 
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assignment,  because  the  plea  was  indivisible.    The  pre-  1832. 

sent  rule  must  therefore  be  discharged.  Forester 

Rule  discharged.  *' 


Northfield  v.  Orton  and  Male.  May  nth. 

MS.  ANDRE  WS  shewed  cause  against  a  rule  obtained  An  attorney, 
by  Kelly,  for  enforcing  the  payment  of  85/.  by  a  Mr.  T.y  a^Tiwfgtang1 
an  attorney  of  the  Court,  pursuant  to  his  undertaking*  ^  tiTlshe^ln 
An  action  had  been  brought  against  the  Sheriff  and  one  that  cause,  is  not 

rv       at  r  •   •  *   •  i       r  j    l"*l«tohave 

ot  his  omcers,  tor  seizing  certain  goods  of  a  person  named  thatundertaking 
Northfield,  at  the  suit  of  a  Mr.  T.  Notice  not  to  sell  was  EJ^^" 
given  to  the  Sheriff.  On  application  to  Mr.  T.9  he  gave  Gwai- 
his  own  undertaking  as  an  indemnity,  and  the  goods  were 
accordingly  sold.  The  action  proceeded  against  the  She- 
riff, and  the  plaintiff  ultimately  obtained  a  verdict.  The 
application  now  was,  on  the  part  of  the  Sheriff,  to  enforce 
Mr.  7V;  undertaking  summarily,  on  the  ground  that  he 
was  an  attorney  of  the  Court,  and  therefore  liable  to  its 
summary  jurisdiction.  No  case,  however,  went  the  length 
of  deciding  that  the  Court  would  interfere  summarily  to 
enforce  the  undertaking  of  an  attorney  who  was  a  party  in 
a  cause,  merely  on  account  of  his  being  an  attorney.  The 
undertaking  here  was  not  given  as  an  attorney  at  all,  for 
he  was  a  party  in  the  cause.  The  fact  of  his  being  an  at- 
torney was  no  ground  for  the  summary  interference  of  the 
Court,  unless  he  had  acted  in  that  character  when  he  gave 
the  undertaking.  He  cited  the  case  of  Walker  v.  Ar- 
te tt  {a),  where  it  was  held,  that  an  attorney,  giving  an  un- 
dertaking for  another  in  a  cause  in  which  he  is  not  con- 
cerned as  an  attorney,  will  not  be  forced  summarily  to  fulfil 
it,  but  the  party  to  whom  it  is  given  will  be  left  to  his  ac- 
tion. 

(a)  Ante,  p.  61. 
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1832.  Kelly,  contrd,  submitted,  that  the  Sheriff  only  accepted 

Northfibld   *^e  undertaking  on  the  ground  of  Mr.  T.  being  an  attor- 

*  ney;  and,  therefore,  the  Court  might  interfere  to  enforce 

it  against  him,  without  driving  the  party  to  the  circuity 

and  expense  of  bringing  an  action. 

Taunton,  J. — The  difficulty  I  feel  is,  as  to  the  au- 
thority of  the  Court  to  interfere.  I  do  not  know  of  any 
instance,  in  which  a  party  in  a  cause  has  been  held  to  sub- 
ject himself  to  the  summary  jurisdiction  of  the  Court, 
merely  on  account  of  his  being  an  attorney. 

Rule  discharged. 


May  \Uh.  LiEWELLIN  V.  NORTON. 

A  bill  against  an  JL  HES1GER  shewed  cause  against  a  rule  obtained  by 
*  moccm"  wiA-  Kelly  9  for  setting  aside  a  bill  against  an  attorney,  on  the 
in  the  meaning    rrround  of  the  amount  of  the  debt  and  costs  claimed  by 

of  2  Reg.  Gen.     s  J 

H.  T.  2  wm  the  plaintiff  not  being  indorsed  on  the  back  of  it.  The 
dooTnot  require  question  is,  whether  a  bill  against  an  attorney  is  within 

ofthetn^tof  the  meanin8  of  2  Reg-  Gen-  H-  T-  2  WiU-  *(«)•  Xt  *■ 
debt  and  costs     certainly  not  a  bailable  writ  or  warrant ;  and  although  it 

claimed,  as  di-  .        ,  .     .  , 

rected  by  that  may  be  admitted  to  be  process,  yet  it  is  not  the  process 
rule*  contemplated  by  the  rule,  which  uses  the  term  to  express 

serviceable  process  as  distinguished  from  bailable.  Besides, 
an  attorney  is  not  within  the  intention  of  the  rule,  as  he 
must  be  taken  to  know  the  costs  of  the  proceeding  against 
him,  the  communication  of  which  was  one  of  the  main  ob- 
jects of  the  rule. 

Kelly,  contrd,  contended  that  an  attorney  was  as  much 
within  the  mischief  of  the  rule  as  any  other  person. 

Cur.  adv.  vuli. 
(a)  Ante,  p.  198. 
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Taunton,  J. — This  was  an  application  to  set  aside  a        1832. 
bill  filed  against  an  attorney,  on  the  ground  that  rule  2  of     lewellin 
H.  T.  2  WiU.  4,  has  not  been  complied  with.    That  rule  "• 

*  Norton. 

is  in  these  terms,  "  Upon  every  bailable  writ  and  warrant, 
and  upon  the  copy  of  any  process  served  for  the  payment 
of  any  debt,  the  amount  of  the  debt  shall  be  stated,  and 
the  amount  of  what  the  plaintiff's  attorney  claims  for  the 
costsof  such  writ  or  process,  arrest,  or  copy  and  service 
and  attendance  to  receive  debt  and  costs ;  and  that  upon 
payment  thereof,  within  four  days,  to  the  plaintiff  or  his 
attorney,  further  proceedings  will  be  stayed."  The  only 
question  is,  whether  a  bill  filed  against  an  attorney  comes 
within  the  denomination  of  "  process."  Now,  I  have  a 
perfect  recollection,  that,  in  more  instances  than  one,  at 
Chambers,  I  have  decided  that  a  bill  against  an  attorney 
did  not  come  within  the  meaning  of  "  process."  The  other 
Judges  have  heard  the  objection  taken  to  the  proceeding 
in  this  case,  and  we  all  concur  in  opinion,  that  a  bill  filed 
against  an  attorney  does  not  come  within  the  denomi- 
nation of  process,  and  for  this  plain  reason,  that  the  ob- 
ject of  process  is  to  bring  a  defendant  into  Court;  but 
a  bill  against  an  attorney  supposes  him  to  be  in  Court. 
The  present  rule  must  therefore  be  discharged. 

Rule  discharged. 


Bowdler  v.  Smith.  May  \2th. 

ON  shewing  cause  against  a  rule  obtained  by  the  She-  Where  an  ad- 
riff,  under  the  Interpleader  Act,  the  1  &  2  WiU.  4,  c.  58,  J^t^Jd. 
s.  6  (a),  on  the  ground,  that,  since  he  had  seized  under  a  iliie!Lby  H16,. 

v   /J  °  Sheriff,  and  the 

latter  applies  to 
the  Court  for 
relief  under  the  1  &  2  WilL  4,  c.  58,  3.  6,  and  the  adverse  party  does  not  appear  to  support  his 
claim,  the  Court  will  bar  his  claim  as  to  the  Sheriff,  and  make  him  pay  the  judgment  creditor  his 
costs  of  appearing  on  the  Sheriff's  rule,  but  will  not  allow  the  Sheriff  his  costs. 

(a)  2  Dowl.  Stat.  571. 
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1832.^  Ji*fa.  issued  against  the  defendant's  goods,  he  had  received 
notice  of  an  adverse  claim  to  the  goods  so  seized:  the  ad- 
verse claimant  did  not  appear,  but  the  Sheriff  and  the 
judgment  creditor  appeared;  the  former  to  support  his 
rule,  the  latter  to  resist  the  adverse  claim. 

Meeson,  for  the  Sheriff. 

Barstow,  for  the  judgment  creditor. 

Cur.  adv.  vult. 

Taunton,  J. — The  party  making  the  claim  here  did  not 
appear  to  support  his  claim ;  and  the  question  now  is,  what  is 
proper  to  be  done  ?  I  have  conferred  with  the  other  Judges 
on  the  subject,  and  they  think  that  the  rule  obtained  by  the 
Sheriff  should  be  made  absolute,  there  being  no  cause 
shewn  against  it.  The  adverse  claimant,  therefore,  is  bar- 
red as  against  the  Sheriff  (s.  3).  Then,  as  to  the  question  of 
costs — The  judgment  creditor  says  it  is  very  hard  that  he 
should  be  put  to  the  expense  of  appearing  on  this  rule, 
merely  upon  the  false  claim  of  a  third  person.  The  Court 
having  looked  at  the  act  of  Parliament,  by  which  (s.  3) 
the  costs  are  placed  in  its  discretion,  is  unanimously  of 
opinion  that  the  rule  should  be  made  absolute,  with  the 
costs  of  the  judgment  creditor  to  be  paid  by  the  party 
making  the  claim.  It  is  a  rule,  which  was  very  early  laid 
down,  not  to  allow  the  Sheriff  in  any  case  his  costs  of 
coming  to  the  Court,  because  it  was  thought  that  the  act 
was  sufficiently  beneficial  to  Sheriffs  without  granting 
them  their  costs. 

Rule  absolute. 
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1832. 

Rex  v.  The  Sheriff  of  Middlesex.  May  12M. 

x^HANNEL  shewed  cause  against  a  rule  for  setting  An  affidavit  to 
aside  an  attachment  against  the  Sheriff,  on  payment  of  guUratuch™" 
costs.     The  affidavit  on  which  the  application  was  found-  JJ^Sj?* 
ed,  does  not  state  that  the  application  is  made  for  the  payment  of 
indemnity  of  the  Sheriff  only,  and  at  his  expense.     The  that  the  applica- 
ble of  Court  is,  that  "  no  rule  can  be  drawn  up  for  set-  ^^^^^ 
ting  aside  an  attachment  regularly  obtained  against  a  only  and  at  the 

.  .  expense  of  the 

Sheriff  for  not  bringing  in  the  body,  unless  the  application  sherift 
for  such  rule,  if  made  on  the  part  of  the  original  defendant, 
be  grounded  upon  an  affidavit  of  merits ;  or,  if  made  on 
the  part  of  the  Sheriff,  or  bail,  or  any  officer  of  the  Sheriff, 
be  grounded  upon  an  affidavit  shewing  that  such  applica- 
tion is  really  and  truly  made  on  the  part  of  the  Sheriff, 
or  bail,  or  officer  of  the  Sheriff,  (as  the  case  may  be),  at 
his  or  their  own  expense,  and  for  his  or  their  only  indem- 
nity, and  without  collusion  with  the  original  defendant  (a)." 
These  requisites  not  having  been  complied  with,  the  rule 
must  be  discharged. 

Taunton,  J. — The  affidavit  does  not  comply  with  the 
rule  of  Court,  and  is  therefore  insufficient.  The  rule  must 
not  be  frittered  away. 

Rule  discharged. 

(a)  1  Tid.  Prac.  316,  ed.  9. 


Fry  v.  Mann.  May  12M. 

x^HANNEL  shewed  cause  against  a  rule  for  setting  aside  a  request  by  a 
the  verdict  and  all  subsequent  proceedings  in  this  case,  ftodctof trial* 


may  be  put 
through  his  door,  U  no  waiver  of  a  personal  service  of  notice  of  trial. 
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on  the  gound  that  no  notice  of  trial  had  been  given.  The 
notice  of  trial  had  been  put  through  the  door  of  the  de- 
fendant's office;  and  the  defendant  swore  it  had  "never 
come  to  his  hands,  possession,  or  knowledge."  It  was, 
however,  sworn  on  the  part  of  the  plaintiff,  that  the  de- 
fendant had  requested  the  plaintiff's  attorney  to  put  the 
notice  of  trial  through  the  door  of  his  office,  for  fear  of 
alarming  his  wife;  this  was  a  sufficient  waiver  of  the  de- 
fendant's right  to  a  personal  service  of  the  notice,  without 
an  acknowledgment  of  its  having  come  to  his  hands. 

Taunton,  J. — That  is  not  sufficient,  unless  you  have 
an  acknowledgment  of  its  having  come  to  his  hands. 

Rule  absolute. 


May  12M. 

Where  a  bill  of 
exchange  has 
been  stolen,  the 
Court  will  grant 
a  rule  to  refer  it 
to  the  Master 
to  compute  prin- 
cipal and  in- 
terest, notwith- 
standing the 
loss  of  the  bill. 


Allen  v.  Miller. 

UN  an  application  to  refer  a  cause  to  the  Master,  to 
compute  principal  and  interest  on  a  bill  of  exchange,  with- 
out executing  a  writ  of  inquiry;  it  appeared  that  the  bill 
had  been  stolen  from  the  plaintiff's  attorney's  office,  and 
therefore  could  not  be  produced.  The  case  of  Brown  and 
Others  v.  Messiter  (a)  was  cited.  There,  the  Court  referred 
it  to  the  Master,  to  see  what  was  due  for  principal  and 
interest  upon  a  bill  of  exchange,  on  the  production  of  a 
copy  of  the  bill  verified  by  affidavit  of  the  plaintiff's  at- 
torney, the  original  having  been  stolen  out  of  his  pocket, 
and  no  tidings  of  it  gained. 


Taunton,  J.,  granted  the  rule. 


Rule  nisi  granted. 


(a)   3M.&S.281. 
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Johnson  v.  Smith.  May  12M. 

JSURKE  having  moved  to  make  a  rule  absolute  for  judg-  Rule  69  of  1 

ment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  2  wul  4,  ■.  69,' 

pursuant  to  notice,  he  applied  for  the  costs  of  the  day  un-  SKwJSieire 

der  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  69  (a),  as  a  conse-  *  rule  for  judg- 

ment  as  in  case 

quence  of  the  rule  being  so  disposed  of  by  the  Court.  of  a  nonsuit  for 

not  proceeding 
to  trial  is  made 

Taunton,  J. — Those  costs  must  be  made  the  subject  a0801^  to 

J  grant  the  de- 

of  a  separate  motion.    The  rule  which  you  have  cited  fondant  the 
only  applies  to  cases  where  the  rule  is  discharged.  ™  disposing  of' 

.   that  motion. 

Costs  refused. 

va)  Ante,  p.  192. 


Hills  v.  Spilsbury.  May  12th. 

\sHAhNEL  shewed  cause  against  a  rule,  which  required  where  there  u 
the  defendant  to  shew  cause  why  the  plaintiff  should  not  S^cri^1^ 
be  at  liberty  to  sue  out  execution,  notwithstanding  a  writ  H*  formof  ac- 

*  111  tion  between  the 

of  error  brought,  on  the  ground  that  the  action  was  in  note  of  alio  wane 
replevin,  and  the  note  of  allowance  of  the  writ  was  in  error  and°the 
trespass.    He  submitted  that  an  exact  statement  of  the  r^!?rf.,ffthe 
form  of  action  was  not  material,  as  in  every  case,  where  8ue  out  «*cu- 
replevin  was  brought,  trespass  might  be  brought  also.        standing  the" 

writ 

Taunton,  J. — They  are  materially  different. 

Rule  absolute  (a). 

(a)  See  Green  v.  Okili,  pott,  p.  422. 
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May  \2th.  GREEN  V.  OKILL. 

aiiowmce  oMi  J^^SEY  shewed  cause  against  a  rule  for  setting  aside  an 
writ  of  error  ii    execution,  on  the  ground,  that  it  had  issued  after  a  writ  of 

no  stay  of  the 

plaintiff's  pro-  error  allowed.  The  action  was  trespass,  and  the  note  of 
mb-describe  the  allowance  described  it  as  case.  That  was  such  a  variance 
form  of  action,    gg  ]eft  fae  plaintiff  at  liberty  to  sue  out  execution. 

Hutchinson  supported  the  rule. 

Taunton,  J. — It  strikes  me  that  the  cause  of  action 
must  be  correctly  described  in  the  notice  of  allowance,  or 
the  plaintiff  will  not  be  bound  to  take  notice  of  the  writ  of 
error.  An  action  of  trespass  is  mis-described  as  an  action 
on  the  case ;  though  I  do  not  know  that  the  converse  would 
be  so,  for  case  is  a  species  of  trespass. 

Rule  discharged  with  costs  (a). 

(a)  See  Hills  t.  SpiUbury,  ante,  p.  421  • 


May  12M.  Englehart  v.  Morgan,  Gent,  one,  &c. 

What  will  be      JSALL  moved  to  make  a  rule  absolute  to  refer  a  cause  to 

circumstance!  .  .  ...     * 

sufficient  to  dis-  the  Master  to  compute  principal  and  interest  on  a  bill  of 
wnaT^ce^of  exchange.  The  affidavit  of  service  of  the  rule  stated, 
1  ru,e-  that  the  party  endeavouring  to  serve  it,  on  going  to  the 

defendant's  residence,  had  found  a  board  stuck  up,  on 
which  were  these  words,  "  Messages  and  Parcels  to  be 
left  at"  a  particular  place  mentioned.  The  deponent 
went  there,  and  saw  a  woman,  who  informed  him  she  was 
in  the  habit  of  receiving  messages  and  parcels  for  the 
defendant.  He  left  the  rule  with  her ;  and  she  afterwards 
said  she  had  given  it  to  the  defendant.    The  affidavit  also 
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stated,  that  the  defendant  had  left  his  residence  six  weeks 
before,  as  the  deponent  believed. 


Taunton,  J. — That  is  sufficient. 


Rule  absolute. 


423 


1832. 


Englehart 

V. 

Morgan. 


REGULA  GENERALIS. 

Dies  Non. 

XT  is  ordered  that  the  days  between  the  Thursday  next 
before,  and  the  Wednesday  next  after  Easter  day,  shall 
not  be  reckoned  or  included  in  any  rules,  or  notices,  or 
other  proceedings,  except  notices  of  trial  and  notices  of 
inquiry,  in  any  of  the  Courts  of  law  at  Westminster. 


Tenterden, 

N.  C.  TlNDAL, 

Lyndhurst, 
J.  Bayley, 
J.  A.  Park, 
J.  Littledale, 
S.  Gaselee, 
J.  Vaughan, 


J.  Parke, 
W.  Bolland, 
J.  B.  Bosanquet, 
W.  E.  Taunton, 
E.  H.  Alderson, 
J.  Patteson, 

J.  GURNEY. 


END  OF  EASTER  TERM. 
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Srintts  Setm 


IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 
1832. 


MttV  mh-  In  re  Jones. 

(Before  the  Four  Judges.) 
Where  an  attor-  JUSTICE  obtained  a  rule  for  reviewing  the  Master's 

ney's  bills  are  re- 

ferred  for  taxa-  taxation,  under  these  circumstances : — The  Court  of  Com* 
thonotary  of  the  mou  Pleas  had  referred  several  bills  of  an  attorney  to  the 
^fmmon^^'  Prothonotary  for  taxation.  Among  the  items  charged  in 
items  for  busi-     those  bills  was,  business  done  in.  the  Court  of  King's 

neat  done  in  the  _  .  . 

King's  Bench,  Bench.  When  the  Prothonotary,  in  the  course  of  his 
the^aster  ol  taxation,  arrived  at  these  items,  he  referred  them  to  the 
the  latter  Court,  Master  of  this  Court.     The  Master  allowed  certain  of 

and  the  Ktngt 

Bench  has  no     those  items,  to  which  objection  was  now  made. 

jurisdiction  to 
interfere  with 

that  taxation  of       y%  Richards  appeared  to  shew  cause,  and  contended, 

the  Master,  nor  #  . 

is  the  Prothono-  that  this  Court  had  no  jurisdiction  to  interfere  in  such  a 

case.  The  sending  those  items  by  the  Prothonotary  to 
the  Master  was  a  mere  matter  of  arrangement  between 
those  two  officers;  and  the  Prothonotary  was  not  bound 
by  the  Master's  mode  of  dealing  with  those  items. 

Per  Curiam. — The  Court  certainly  has  no  jurisdiction 
to  interfere  in  this  case. 

Rule  discharged  without  costs. 
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Law  v.  Stevens. 
(Before  the  Four  Judges.)  m<®  26M. 

AN  action  was  commenced  in  the  Palace  Courtf  and  re-  where  a  cause 
moved  by  habeas  corpus  into  the  King's  Bench.  Before  aVfoferior  juT* 
the  habeas  corpus  was  returned,  or  bail  put  in  by  the  ri*ffcti<m  by 

'  m  ...      nabeat  corpus, 

defendant,  the  plaintiff  delivered  his  declaration  in  this  and  the  plaintiff 
Court,  indorsed  conditionally,  until  bail  should  be  put  in  tionaiiy  before' 
and  perfected,  but  also  added  on  the  declaration  a  demand  Sc^lndUH" 
of  plea,  according  to  Rule  43  of  1  Reg.  Gen.H.  T.  2  Will,  dorse*  a  demand 
4  (a).  The  defendant  considering  the  demand  of  plea  as  declaration,  ac- 
a  waiver  of  special  bail,  filed  common  bail,  and  pleaded  S^TiLg!  Gen! 
the  general  issue  to  the  declaration.     After  he  had  filed  H*  T\2.  ww.  4, 

°  .     .  ,  special  bail  u 

common  bail,  but  before  the  plaintiff's  attorney  knew  of  waived. 
the  fact,  the  latter  gave  notice  to  the  defendant,  that  the 
demand  of  plea  was  a  mistake  of  his  clerk,  and  therefore 
waived  it.  He  then  ruled  the  defendant  to  put  in  bail. 
This  rule  Mr.  Justice  Taunton,  by  order  at  Chambers,  set 
aside,  conceiving  that  the  defendant  was  right  A  rule  to 
set  aside  this  order  having  been  obtained — 

Kelly  shewed  cause,  and — 

Campbell  and  Erie  supported  the  rule. 

Per  Curiam. — The  defendant  was  right  in  filing  common 
bail  The  plaintiff  could  not,  under  such  circumstances, 
abandon  his  demand  of  plea.  The  rule  to  set  aside  Mr. 
Justice  Taunton  s  order  must,  therefore,  be  discharged. 

Rule  discharged. 

(a)  Ante,  p.  188. 


VOL.  I.  F  F 
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May  30ih'  Smith  v.  Elkins. 

Although  a  pro-    rvIGHTMAN  moved  to  change  the  venue  in  an  action 

missory  note  is  .  ,  m  t      »         mi_ 

not  made  pay-  on  a  promissory  note,  on  the  common  affidavit.  Ine  note 
theecourt  wHi  was  not  payable  to  order,  but  on  a  particular  day;  it  was, 
not  grant  i  rule  therefore,  merely  evidence  of  a  promise  by  the  defendant 

to  change  the  *  r  * 

venue  on  the      to  the  plaintiff,  and  therefore  not  within  the  statute  (a). 

common  affida-    mi  •      i         •  •       1 

yiL  There  were  no  particular  circumstances  in  the  case. 

Patteson,  J. — The  statute  has  been  extended  to  char- 
ter-parties, to  promissory  notes,  and  bills  of  exchange.  I 
do  not  like  to  make  these  nice  distinctions.  Unless  you  lay 
some  particular  circumstances  before  me,  I  cannot  grant 
your  application. 

Rule  refused. 

(a)  6  Ric.  2,  c.  2.    See  1  Tid.  Prac.  604,  ed.  9;  2  Chit.  Rep.  418, 419. 


June  2nd.  BROWN  V.  GARDNER. 

Whereadefen-    \^OMYN  shewed  cause  against  a  rule  for  discharging  a 

dant  has  sur- 

rendered  in  dis-  defendant  out  of  the  custody  of  the  Sheriff,  on  the  ground 
aftertriai,  and  °^  *he  defendant  not  having  been  charged  in  execution  in 
the  plaintiff  hat    due  tjme-      The  cau8e  was  tried  at  the  Spring  Assizes, 

not  charged  him  . 

in  execution  1831,  and  a  verdict  obtained  by  the  plaintiff  In  Easter 
after  the  trial,  Term,  the  defendant  rendered  in  discharge  of  his  bail.  On 
may^P-  the  15th  February,  1832,  the  defendant  was  discharged 
ueded,  and  can-  out  0f  custody,  on  the  ground  of  the  plaintiff's  not  having 

not  afterwards  J'  °  .... 

be  taken  on  a  charged  the  defendant  in  execution  within  two  terms  next 
ajudgment  af-"  after  surrender  and  due  notice  thereof.  On  the  2nd  May, 
terwards  signed.  finaI  judgment  was  signed  by  the  plaintiff,  and,  on  the  7th 

May,  the  defendant  was  taken  on  a  ca.  sa.  He  submitted, 
that  although  the  defendant  was  entitled  to  be  discharged, 
on  account  of  the  plaintiff's  not  proceeding  to  sign  final 
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judgment  after  surrender,  with  notice;  yet  that,  now  the 
plaintiff  had  signed  final  judgment,  the  defendant  was  pro- 
perly in  custody. 

Nichol,  contrb,  cited  the  words  of  the  rule  of  H.  T.  26 
6eo.  3,  K.  B. — "  In  case  of  a  surrender  in  discharge  of 
bail,  after  trial  had,  or  final  judgment  obtained,  he  (the 
plaintiff)  shall  cause  the  defendant  to  be  charged  in  exe- 
cution, within  two  terms  next  after  such  surrender,  and 
due  notice  thereof,  of  which  two  terms  the  term  of  the  sur- 
render is  also  one."  The  meaning  of  this  rule  clearly  was, 
that,  where  there  had  been  a  trial,  the  two  terms  were  to 
be  calculated  from  it,  and  where  there  had  been  no  trial, 
but  a  judgment,  as  in  the  case  of  a  judgment  by  default, 
or  on  demurrer,  the  two  terms  were  to  be  calculated  from 
the  latter.  To  shew  that  the  "  final  judgment"  mentioned 
in  the  rule  meant  final  judgment  without  a  trial,  he  cited 
Heat  on  v.  Whittaker  (a),  afterwards  cited  in  a  note  to  Wrig- 
glesworth  and  Another  v.  Wright  and  Stacey{b).  The 
plaintiff  not  having  charged  the  defendant  in  execution 
within  two  terms  after  trial,  the  defendant  was  entitled  to 
his  discharge. 

Patteson,  J.— Upon  this  rule  of  H.  T.  26  Geo.  3,  it  is 
quite  clear,  that,  the  surrender  being  after  trial,  the  plain- 
tiff must  proceed  to  execution  within  two  terms  after  trial* 
or  the  defendant  may  be  superseded. 

Rule  absolute; 

(a)  4  East,  Rep.  349.  (b)  13  East,  169,  n.  (a). 
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Doe  0.  Roe. 

June  5th.         __ 

in  serving  a  de-    rrlGHTMAN  moved  for  judgment  against  the  casual 
ejectment,  it       ejector.     The  affidavit  of  service  on  the  tenant  in  posses- 

wadk*CeV°      sion  8tated  the  reading  over  of  the  declaration,  without 
without  explain-  stating  that  it  had  been  explained. 

rag  it,  or  to  ex-  ° 

plain  it  without 

reading  it  over.        Patteson,  J. — That  will  do.     It  has  also  been  held, 

that  explanation  without  reading  over  will  suffice. 

Rule  granted. 


June  5th.  THOMSON  V.  BURTON. 

The  Court  will  JLJ.  POLLOCK  applied  to  set  aside  the  service  of  a  lati- 
vice  of  to/iteMn  *at  directed  to  the  Sheriff  of  London,  which  had  been 
Middlesex, ^with-  8erved  in  Lincoln  s  Inn  Fields.     The  affidavit  on  which  he 

out  an  affidavit 

that  the  service   moved,  stated,  that  the  place  of  service  "  was  well  known 

was  not  on  the  .  .  .  .       .         .         0  r        in 

confines  of  the    not  to  be  within  the  city  of  London. 

county,  and  that 

dispute  as  to  Patteson,  J. — That  will  not  do,  according  to  the  prac- 

boundaries.        tjce  q{  the  Court,  without  an  affidavit,  that  the  place  of 

service  is  not  on  the  confines  of  the  county  into  which  the 

process  is  directed,  and  that  there  is  no  dispute  as  to 

boundaries. 

Rule  refused  (a). 

(a)  See    Webber  v.   Manning,      D.  &R.  179;  and~2  &  3  Will.  4,c. 
ante,  p.  24,  and  Storerv.  Rayson,  4      39,  88. 1  &  20,  3  Dowl.  Stat.  155. 


June  8M.  BRYANT  V.  IkEY. 

Where  a  fi.  fa.  vsURWOOD  appeared  to  shew  cause  on  the  part  of 
seisedundeTitV  an  adverse  claimant,  on  a  rule  obtained  by  the  Sheriff 
*e\lpVXshe™  under  the  interpleader  act,  the  1  &  2  Will.  4,  c.  58,   s. 

riff  has  applied 

for  relief  under  the  interpleader  act,  and  the  execution  creditor  does  not  appear  to  support  his  JL 
fa.,  the  Court  will  grant  the  costs  of  the  adverse  claimant's  appearing  to  support  his  claim,  to  be 
paid  by  the  execution  creditor,  but  not  those  of  the  Sheriff:  yet  if  the  execution  creditor  afterwards 
appean  and  opens  the  rule,  the  Court  will  grant  the  Sheriff  the  costs  of  his  second  appearance. 
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6  (a),  calling  on  the  execution  creditor  and  the  adverse  claim-  1832. 
ant  to  appear  before  the  Court,  to  submit  to  such  order 
as  the  Court  should  direct.  The  Sheriff  had  seized  goods 
belonging  to  the  defendant  under  a  fi.  fa. ;  notice  of  an 
adverse  claim  on  the  property  seized  was  given ;  and  the 
Sheriff  then  applied  to  the  Court  for  relief.  The  adverse 
claimant  was  ready  to  submit  to  any  order  which  the  Court 
might  think  it  right  to  make ;  but  the  execution  cre- 
ditor did  not  appear.  The  adverse  claim  thus  set  up, 
therefore,  remained  absolute.  The  adverse  claimant  hav- 
ing been  forced  to  appear  before  the  Court  in  consequence 
oiafi.fa.  issued,  which  the  execution  creditor  did  not 
choose  to  support,  the  latter  was  bound  to  pay  the  costs 
of  the  former. 

Clarkson  appeared  for  the  Sheriff. 

Patte80N,  J. — The  adverse  claimant  having  set  up  a 
claim  on  this  property,  which  the  execution  creditor,  by 
not  appearing,  admits  to  be  well  founded,  the  latter  ought 
to  pay  to  the  former  the  costs  of  appearing  here. 

Clarkson  then  applied  for  the  Sheriff's  costs  in  appear- 
ing before  the  Court.  He  distinguished  the  present  case 
from  that  class  of  cases  in  which  the  Court  had  been  ac- 
customed to  refuse  the  Sheriff  his  costs,  as  they  were  gene- 
rally those  in  which  there  appeared  to  be  a  bond  fide 
execution  on  the  one  side,  and  a  bond  fide  claim  on  the 
other.  The  Sheriff,  in  those  cases,  being  relieved  by  the 
statute  from  the  difficulty  in  which  he  was  placed  by  such 
adverse  claims,  might,  perhaps,  appear  not  to  be  entitled  to 
his  costs.  But  here,  the  execution  creditor  had  set  the  law 
in  motion  for  a  claim,  which,  by  his  non-appearance  now, 
he  confessed  to  be  unfounded.    The  Sheriff,  having  thus 

(a)  See2Dowl.  Stut.  571. 
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1832.        been  improperly  forced  to  come  before  the  Court,  was  en- 
titled to  his  costs. 

Patteson,  J. — If  we  say  that  we  shall  allow  the  Sheriff 
his  costs,  where  the  execution  creditor  or  the  claimant 
does  not  appear,  to  be  paid  either  by  the  claimant  or  the 
execution  creditor,  then  they  will  both  appear,  in  order 
to  save  the  expense  of  those  costs ;  in  which  case  we  must  go 
a  step  further,  if  we  wish  to  decide  adequately  between  the 
parties,  and  examine  and  determine  whether  the  exe- 
cution or  the  claim  was  frivolous.  The  judges  have,  there- 
fore, thought  it  better  to  draw  one  strict  line,  and  in  no 
case  to  allow  costs  to  the  Sheriff. 

On  a  subsequent  day,  V.  Richards  applied  to  open  the 
Sheriff's  rule,  on  the  part  of  the  execution  creditor;  notice 
of  the  application  having  previously  been  given  to  the 
Sheriff  and  the  adverse  claimant.  A  satisfactory  reason 
having  been  given  to  the  Court  for  the  execution  credi- 
tor's delay  in  appearing. — 

Patteson,  J.,  allowed  the  Sheriff  his  costs  of  appearing 
on  the  second  occasion,  and  directed  an  issue  to  be  tried, 
between  the  execution  creditor  and  the  adverse  claimant, 
and  the  costs  of  the  application  to  depend  on  the  event  of 
that  issue. 

Rule  absolute. 
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1832. 

__  __  June,  6th. 

Hodge  v.  Hopkins. 

frlGHTMAN  shewed  cause  against  a  rule  for  staying  proceedings 
regular  proceedings  on  the  bail  bond,  on  payment  of  costs.  JjJJJ^ii^ii 
The  only  question  was,  whether  the  bail  bond  should  stand  JJ*11  ^?d,dand 
as  a  security.     He  contended  that  it  ought  to  stand  as  has  rendered 
a  security.     The  plaintiff  had  lost  a  trial  after  declaring  for  perfecting 
conditionally,  and  the  defendant  had  rendered  after  the  c^rr^n  order 
time  for  perfecting  bail  had  expired.  Ae  baa  bond  to 

stand  as  a  secu- 
rity under  rule 

Busby,  contr&9  cited  5  Reg.  Gen.  H.  T.  2  Will.  4  (a),  T'  2*^1^4! 
the  words  of  which  were  "that  upon  staying  proceed- 
ings, either  upon  an  attachment  against  the  Sheriff  for  not 
bringing  in  the  body,  or  upon  the  bail  bond,  on  perfecting 
bail  above,  the  attachment  or  bail  bond  shall  stand  as  a 
security,  if  the  plaintiff  shall  have  declared  de  bene  esse, 
and  shall  have  been  prevented,  for  want  of  special  bail 
being  perfected  in  due  time,  from  entering  his  cause  for 
trial,  in  a  town  cause,  in  the  term  next  after  that  in  which 
the  writ  is  returnable,  and  in  a  country  cause,  at  the  en- 
suing assizes."  There,  the  defendant  having  rendered 
instead  of  perfecting  bail  above,  the  case  did  not  come 
within  the  above  rule,  but  was  a  casus  omissus. 

Patteson,  J. — Rendering  is  equivalent  to  perfecting 
bail  above.  In  the  case  of  render,  there  are  still  stronger 
reasons  for  the  bail  bond  standing  as  a  security. 

Rule  absolute,  the  bail  bond  standing  as  a  security. 

(a)  Ante,  p.  199. 
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1832. 

CURWIN   V.   M08ELEY. 

June  7  th.         _y 

The  Court  will  JL  HOMAS  applied  for  a  rule  nisi,  to  set  aside  process, 
MssTon'account  on  ^e  ground  that  the  amount  of  debt  and  costs  demanded 
of  the  amount  of  j^  ^he  plaintiff  was  not  indorsed  on  the  writ,  according  to 
not  being  in-  2 Reg.  Gen.  H.  T.  2  Will.  4  (a).  He  acknowledged  that 
according  to  '    he  was  not  prepared  with  an  affidavit  to  shew  what  the 


t  *£%&?*, H* cause  of  action  was- 


unless  it  appears 

on  affidavit  _ 

that  the  cause         Patteson,  J. — You  ought  to  have  an  affidavit,  stating 
debt*1011  WU  A  tn*t  l^e  cause  °f  action  is  a  debt;  for,  if  not,  the  rule  does 

not  apply. 

Rule  refused  (6). 

(a)  Ante,  p.  198.         (6)  See  1  Reg.  Gen.  M.  T.  3  Will.  4,  8. 5,  post. 


June  7th.  In  the  Matter  of  Sharpe,  Gent.,  One  &c. 

Trover  against  JSUTT  obtained  a  rule  nisi,  calling  on  one  Daniel 
deeds /cause0'  Sharpe,  an  attorney  of  this  Court,  to  give  up  certain  deeds 
referred;  award,  t0  tne  partie8  entitled  to  the  property  to  which  the  deeds 

a  nonsuit,  and  *  r      r       j 

each  party  to       related, 
pay  his  own 
costs: — Held, 

toraey hadno         Campbell  shewed  cause,  and  his  affidavits  stated  that 

lien  on  the  deeds  an  action  of  trover  had  been  brought  by  some  of  the  par- 
lor the  costs: —  . 

Held,  also,  that  ties  who  had^obtained  this  rule  against  Sharpe,  for  the  re- 
no  hen  on  the  covery  of  the  deeds  in  question.  The  cause  was  referred 
deeds  for  expen-  to  a  barrister,  who  directed  a  nonsuit  to  be  entered,  and 

ses  incurred  by  * 

him  inconse-     ordered  each  party  to  pay  his  own  costs  of  the  reference. 

quence  of  appli-  . 

cations  made  to  Sharpe,  in  his  affidavit,  set  up  a  claim  to  a  lien  on  the 
deedsT    *        deeds  for  the  expenses  attending  the  reference,  and  also 

for  about  5/.,  the  costs  to  which  he  had  been  put  by  rea- 
son of  the  numerous  applications  made  to  him  to  deliver 
up  the  deeds.     On  these  facts,  it  was  contended,  that  the 
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attorney  was  not  bound  to  give  up  the  deeds,  until  he  was         1832. 
weU  satisfied  that  the  claimants  had  a  good  title  to  them;         J%  n 

and  that,  in  the  present  case,  he  had  a  right  to  hold  them  Sharp*. 
at  any  rate  for  the  5/. 

FoUeit  and  Butt  supported  the  rule. — The  attorney 
cannot  retain  the  deeds  on  the  grounds  mentioned.  A  lien 
can  only  arise  by  contract,  either  express  or  implied. 
There  was  no  such  contract  in  the  present  case.  As  to 
the  expenses  said  to  have  been  incurred  by  him,  he  could 
maintain  no  action  for  them,  and  therefore  he  can  set  up 
no  lien  for  them. 

Taunton,  J. — I  am  of  opinion  that  the  attorney  has  no 
lien  for  the  sums  in  question.  As  to  the  costs  of  the  re- 
ference, that  matter  was  in  the  discretion  of  the  arbitrator; 
and  he  has  disposed  of  it.  And  as  to  the  other  sums,  I 
can  see  no  pretence  for  saying,  that  he  has  a  lien  on  the 
deeds  for  expenses  so  incurred.  It  is  clear,  he  could  not 
support  an  action  for  those  expenses. 

Rule  absolute. 


Jones  v.  Harris.  June  7th. 

JL  HES1GER  shewed  cause  against  a  rule,  calling  on  the  where  a  defen- 
plaintiff  to  deliver  up  the  record  in  this  case  to  the  defen-  ^  ente/a  sug? 
dant,  in  order  to  enable  him  to  enter  a  suggestion  on  the  roll,  g«»tion  under 

. '  I,,  f       ,       ,^  the  Middlesex 

to  give  the  defendant  double  costs  under  the  Middlesex  Court  of  Re- 
Court  of  Requests'  Act  (a),  the  plaintiff  having  only  re-  Judntiffbbound 

covered  a  sum  of  1/.  18*.    The  record  in  this  case  is  in  «<>  find  the  re- 
cord, or  be  an- 

the  possession  of  the  plaintiff's  attorney,  and  the  plain-  swerabie  for  the 
tiff  does  not  know  where  the  attorney  is ;  the  plaintiff,  attorney  who 
therefore,   is   quite   unable  to  do   what   is  required  by  withhold,,t- 
the  rule.  4 

(a)  23  Geo.  2,  c.  33, 1. 19. 
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1832.  Piatt,  contra,  submitted,  that  the  effect  of  the  defen- 

dant being  unable  to  obtain  possession  of  the  record, 
would  be  to  deprive  him  of  all  benefit  resulting  from  the 
authority  which  the  Court  had  granted  him  to  enter  a 
suggestion  for  double  costs. 

Patteson,  J. — The  plaintiff  is  answerable  for  his  at- 
torney. The  present  rule  ought,  therefore,  to  be  made 
absolute.  If  he  does  not  comply  with  it,  and  an  attach- 
ment is  moved  for,  we  may  hear  his  excuse  then. 

Rule  absolute,  with  costs. 


June  7th.       Hart  v.  Vollans,  Clerk.    Birnie  v.  Vollans,  Clerk. 

Gray  v.  Vollans,  Clerk. 

A  defendant  hw  jDlELLY  shewed  cause  against  a  rule  for  taking  the 
awrU offefwnT  Archbishop  of  York's  return  to  a  writ  of  levari  facias 
^^Im^  °^  ^e  ^e*  *ssu"18  a  distringas,  and  making  the  Arch- 
turned,  but  may  bishop  pay  the  costs  of  the  application.  The  application 
the  amount  of  was  made  on  the  part  of  the  defendant;  and  he  states, 
profits  received  tjjat  a  sequestration  issued  against  him,  and  that  a  se- 
trator.  questrator  entered  into  possession  of  his  benefice.     After 

receiving  the  profits  for  some  time,  a  sum  of  money  came 
into  the  sequestrator's  hands,  from  which  he  claimed  de- 
ductions in  his  own  favour.  After  this,  the  Archbishop 
was  ruled  to  return  the  writ.  His  Grace  did  not  return 
the  writ,  but  returned  the  sequestrator's  accounts.  This 
return  it  was  sought  now  to  take  off  the  file,  on  the 
ground,  that  objections  existed  to  the  sequestrator's  ac- 
counts. In  answer  to  this,  we  say,  that  though  we  are 
perfectly  ready  to  put  these  accounts  into  a  course  of  in- 
quiry, the  Court  has  no  power  to  command  the  Arch- 
bishop to  return  the  writ ;  for  it  is  a  continuing  writ.     If 
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the  Archbishop  were  to  return  the  writ,  bis  authority  1832. 
would  be  at  an  end.  He  cited  Marshy  Knight,  and  Others 
v.  Faucett,  Clerk  (a).  The  marginal  note  of  that  case  is  this : 
"  Though  a  levari  facias  de  bonis  ecclesiastids  is  a  con- 
tinuing execution,  and  a  levy  may  be  made  under  it,  from 
time  to  time  after  it  is  returnable,  till  the  sum  indorsed 
be  satisfied,  yet,  if  it  be  actually  returned,  the  authority 
of  the  Bishop  is  at  an  end.  Therefore!  where  such  a  writ 
remained  in  the  hands  of  the  Bishop  long  after  it  was  re- 
turnable! who  sequestered  the  profits  of  a  vicarage  accru- 
ing as  well  before  the  return  day  as  after,  and,  being  ruled 
to  return  the  writ,  returned  only  the  amount  of  the  sum 
levied  up  to  the  return  day,  the  Court  would  not  order 
the  writ  and  return  to  be  taken  off  the  file,  but  would  only 
permit  the  return  to  be  amended,  by  inserting  the  sum 
levied  up  to  the  time  when  the  writ  was  actually  returned. 
The  proper  course  of  proceeding  is  to  rule  the  Bishop 
from  time  to  time,  to  know  what  he  has  levied."  What- 
ever right,  therefore,  may  be  possessed  to  oblige  the  Arch- 
bishop to  return  what  has  been  levied,  the  defendant 
can  have  no  right  to  have  the  writ  returned.  If,  at  the 
suggestion  of  the  defendant,  the  writ  could  be  return- 
ed, and  thus  an  end  put  to  the  execution,  the  situation  of 
the  plaintiff  might  be  very  much  altered.  The  plaintiff 
might  come  to  the  Archbishop  and  say,  that  the  writ  had 
not  been  returned  at  his  instance,  for  he  wished  the  ex- 
ecution to  continue. 

Patteson,  J. — The  defendant  has  no  right  to  have  the 
writ  returned.  The  plaintiff  has  a  right  to  put  an  end  to 
his  own  execution,  but  the  defendant  has  not. 

Shee,  contrh,  submitted,  that  he  was  entitled  to  have  the 

(a)  2  H.  Black.  582.    See  also      1  D.  &  R.  486,  and  Bcnnet  v.  Ap- 
R.  v.  Bishop  of  London  in  a  cause     perky,  Clerk,  9  D.  &  R.  673. 
of  Fknnagan  v.  Tomkins,  Clerk, 
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1832.  rule  made  absolute.  The  Archbishop  had  been  ruled  lafet 
term  to  return  the  writs  of  levari  facias  issued  in  these 
causes,  and  expressly  to  state  in  his  return  "  what  amount 
he  had  levied,  and  what  had  been  the  costs  and  charges 
of  such  levy."  This  rule  was  obtained  on  affidavits, 
stating,  that  the  full  sum  indorsed  on  the  writs  had  long 
since  been  levied,  and  that  a  balance  remained  in  the  hands 
of  the  sequestrator,  who  is  the  plaintiff's  attorney :  that 
balance  he  claimed  to  retain  on  account  of  a  debt  due  to 
him  by  the  defendant  Instead  of  obeying  the  rule,  the 
Archbishop  sent  back  the  writs,  with  an  indorsement  on 
one  of  them,  stating,  that  certain  accounts,  which  he  an- 
nexed, had  been  delivered  into  the  Ecclesiastical  Court  of 
York  by  the  sequestrator.  These  accounts  had  been 
exhibited  in  a  suit  instituted  in  the  Archbishop's  Court 
by  the  defendant,  to  obtain  a  relaxation  of  the  sequestra- 
tion* It  appeared  from  them,  that  the  whole  account  in- 
dorsed on  the  writs  had  been  levied,  though  they  only 
came  down  to  January,  1831,  and  the  sequestrator  took 
credit  in  them  for  sums  to  which  he  was  clearly  not  en- 
titled ;  they  being  due  to  him,  if  at  all,  on  a  private  account 
between  him  and  the  defendant.  The  full  Court  were 
clearly  of  opinion,  that  this  was  no  return  at  all,  and  there- 
upon granted  the  present  rule.  It  was  not  doubted  by 
the  learned  Judge  (Mr.  Justice  Taunton),  who  granted  the 
original  rule,  nor  by  the  Judges  in  the  full  Court,  that  the 
defendant  was  entitled  to  call  upon  the  Archbishop  to  re- 
turn the  writs,  on  an  affidavit,  that  the  sums  indorsed  upon 
them  had  been  levied.  There  is  no  authority  for  saying, 
that  the  Archbishop  is  not  compellable  to  return  the  writ 
of  levari  facias  at  the  instance  of  the  defendant.  It  is 
true  that  this  is  a  continuing  execution,  and  that  is  an 
additional  reason  why  the  defendant  should  have  this  re- 
medy ;  for  otherwise,  the  writ,  unlike  other  writs,  remain- 
ing in  force  after  the  return  day,  the  sequestrator  may 
continue  in  receipt  of  the  profits  of  the  benefice  long  after 
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the  sum  indorsed  on  the  writ  has  been  levied.    There  can        1832. 
be  no  injustice  to  the  plaintiff  in  sanctioning  the  practice, 
for  the  rule  can  only  be  obtained  on  affidavits  that  the 
judgment  is  satisfied;  and  as  the  Archbishop  is  bound  to 
levy  the  whole  sum  indorsed  on  the  writ,  the  defendant's 
affidavits  may  be  answered  on  shewing  cause,  and  his  rule 
made  absolute,  or  discharged,  on  the  usual  terms.  The  case 
of  Marsh,  Knight,  and  Others,  v.  Faucett,  Clerk,  decides 
nothing  contrary  to  this.     There,  no  doubt,  the  proper 
course,  that  is,  the  most  advisable  course,  would  have  been 
to  rule  the  Bishop,  from  time  to  time,  to  know  what  he 
had  levied:  but  that  was  a  question  of  precedence  be- 
tween several  judgment  creditors ;  and  the  one  whose  writ 
had  first  issued,  having  taken  away  the  authority  of  the 
Bishop  by  exacting  from  him  a  peremptory  return,  was 
thereby  held  to  have  lost  his  priority.    In  his  case,  there- 
fore, it  would  have  been  wiser  to  have  ruled  the  Bishop, 
from  time  to  time,  to  return  the  amount  of  the  sum  levied. 
But  no  general  rule  upon  the  subject  is,  in  that  case,  esta- 
blished, and  it  does  not  touch  the  question  now  before  the 
Court.     In  the  present  case,  nothing  more,  in  fact,  is 
wanted,  than  that  the  Archbishop  should  comply  with  the 
terms  of  the  present  rule,  and  enable  the  defendant  to 
judge  whether  he  has  been  fairly  dealt  with  by  the  seques- 
trator, by  furnishing  full  and  satisfactory  accounts  up  to 
the  commencement  of  the  present  year. 

Patteson,  J. — I  am  of  opinion,  that  the  defendant 
was  not  entitled  as  of  right  to  call  upon  the  Archbishop 
to  return  the  writs.  So  much  of  the  rule  as  relates  to  the 
distringas  and  to  the  costs  must  be  discharged ;  and  the 
Archbishop  may  amend  his  return,  by  stating  what  has 
been  levied  under  the  writs  of  levari  facias,  and  what  he 
claims  to  deduct  for  the  costs  and  charges  attending  the 
levy. 

Rule  discharged. 
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1832. 

Ex  parte  Hubbard. 

June  7th.        _. 

if,  during  the  jBlELLY  applied  to  admit  an  articled  clerk  as  an  attor- 

articicd'derk  nevi  who  bad  served  the  whole  of  his  five  years  with  the 

twrn^mhs^by*  exceP^on  of  two  month s :  those  two  months  he  passed,  by 

consent  of  his  his  master's  consent,  at  his  father's  house.     At  the  end  of 

father's  house,  the  five  years,  however,  he  served  two  additional  months. 

and  at  the  end 
of  the  five  years 

has  served  two        Patteson,  J. — I  think  that  will  do.     He  may  be  ad- 

additional  ,  * 

months,  he  will    mitted. 
be  entitled  to 
admission. 


June  8th.  JoHNSON's  Bail. 

A  notice  of  jus-  JjXANNING  opposed  bail  on  the  ground  of  a  defect  in 
that  the  bail  has  the  notice  of  justification.    The  notice  stated,  that  the  bail 

•bmt^i!^  had  "  witMn  the  kst  six  months  resided*"  &c-    This  wa* 
aided,"  &c  is     insufficient  under  Reg.  Gen.  T.  T.  1  Will  4,  s.  2  (a).  That 

not  sufficient  ° 

under  Reg.  Gem  rule  required,  "  that  every  notice  of  bail  shall,  in  addition 

T  T  1  WilL.  4 

g.  2.  *  'to  the  descriptions  of  the  bail,  mention  the  street  or  place, 

and  number  (if  any)  where  each  of  the  bail  resides,  and  all 
the  streets  or  places,  and  numbers  (if  any),  in  which  each 
of  them  has  been  resident  at  any  time  within  the  last  six 
months,  and  whether  he  is  a  housekeeper  or  freeholder." 
The  words  of  this  notice  did  not  give  any  thing  like  the  in- 
formation required  by  the  rule ;  for  the  words  of  it  might 
be  perfectly  true,  and  yet  the  bail  might  not  have  resided 
at  the  place  stated  more  than  a  single  day. 

Patteson,  J. — The  notice  is  not  sufficient. 

Bail  rejected. 


(a)  Ante,  p.  103. 
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1832. 
Ex  parte  Jones.  " 

m  June  8M. 

JTM.RCHBOLD  applied  to  admit  an  articled  clerk  as  an  if;  during  the 
attorney,  under  these  circumstances : — Having  been  arti-  derk  ITiiigned 
cled,  he  served  two  years;  he  was  then  assigned  for  fifteen  fcr*  certain  pt- 

7  J  '  ...  nod»  *°d  at  its 

months;  he  was  then  re-assigned  to  his  original  master,  conclusion  re- 
and  with  him  he  served  the  remainder  of  his  term.     By  original  master, 
some  oversight  he  omitted  to  mention  the  name  of  the  as-  t^name  of  *• 

°  assignee  must 

signee  in  the  notice  of  his  intention  to  apply  for  admission.  be  stated  in  the 

°  .  rr;  notice  of  the 

It  was  mere  accident;  and  therefore  it  was  trusted  that  the  clerk's  intention 
Court  would  allow  him  to  be  admitted.  ^2Sn!  **  **" 

Cur.  adv.  vuU. 


Patteson,  J. — I  have  consulted  the  Judges  in  this  mat- 
ter, and  they  all  think  that  the  notice  will  not  do.  They 
are  fell  of  opinion  that  the  notice  should  contain  the  name 
of  every  person  with  whom  the  clerk  has  served.  If  we 
once  relax  the  rule,  although  this  may  be  a  hard  case,  we 
do  not  know  where  it  will  stop ;  for  hard  cases  make  bad 

law. 

Rule  refused. 


Brackenbury  v.  Needham.  June  9th. 

JfOLLETT  shewed  cause  against  a  rule  obtained  by  Wheteadefen- 

Humfrey  for  discharging  the  defendant  out  of  custody,  on  rwtedMn^ac^ 

filing  common  bail.    It  was  an  action  of  trover,  and  the  *?  of  trooer  hJ 

a  Judge's  order, 

defendant  had  been  held  to  bail  by  a  Judge's  order.    The  the  Court  will 

present  application  was  made  on  an  affidavit,  setting  forth  &e  question  of 

the  peculiar  circumstances  under  which  the  debt  had  been  meriti  for  **?? 

1  purpose  of  dis- 

contracted.     But  those  were  merits,  and  into  them  the  charging  him, 

Court  would  not  now  inquire,  where  the  arrest  was  by  a  mon  taa.001*1" 
Judge's  order,  any  more  than  it  would  in  any  other  case, 
where  a  defendant  was  held  to  bail  upon  mesne  process. 
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1832.  Humfrey,  in  support  of  the  rule,  contended,  that  the  or- 

der  to  hold  to  bail  was  obtained  entirely  ex  parte,  and 
v.  differed  from  the  ordinary  case  of  holding  a  defendant  to 

bail  on  a  claim,  which  entitled  the  plaintiff  to  arrest  the 
defendant  without  having  recourse  to  the  discretion  of  a 
Judge. 

Patteson,  J. — I  cannot  interfere  in  the  present  instance. 

I  inquired  into  the  merits  of  a  similar  case  once ;  and  I  was 

told  by  the  whole  Court,  that  it  was  wrong  for  me  to  enter 

into  the  question  of  merits  at  all.     I  understand  the  rule 

to  be  quite  strict. 

Rule  discharged,  without  costs. 


June  9th.  Rex  V.  K.EALING. 

Where  a  rule  is  TVhA  TELE  Y  applied  for  costs  under  1  Will.  4,  c.  21, 
for  issuing  a       ■•  1  (a),  on  making  a  rule  absolute  for  a  prohibition.     The 

cMtfte  iSe  words  of  that  8ection  were  "  Judgment  shall  be  given  that 
cannot  be  grant-  the  writ  of  prohibition  do  or  do  not  issue  as  justice  may 

cessfui  party  un-  require;  and  the  party  in  whose  favour  judgment  shall  be 
21's.  i;*  that0"  g*ven>  whether  on  nonsuit,  verdict,  demurrer,  or  other- 
statute  only  ap-  wise  shall  be  entitled  to  the  costs  attending  the  applica- 

plying  to  cases  m  °  rsr 

where  there       tion  and  subsequent  proceedings,  and  have  judgment  to 

hare  been  ,,  ,, 

pleadings  in       recover  tne  same. 

prohibition. 

Patteson,  J. — It  appears  to  me,  that  this  section  does 
not  apply  where  there  are  no  pleadings.  Before  this  act, 
costs  were  not  granted,  except  in  cases  where  there  were 
pleadings  (6). 

Costs  refused. 

(a)  2  Dowl.  Stat.  37.  (6)  2  Tid.  Prac.  946,  ed.  9. 
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Thomson  t\  Pheney. 

*y  m  m  JuueiOth. 

VsOMYN  shewed  cause  against  a  rule  for  setting  aside  a 

notice  of  declaration,  and  all  subsequent  proceedings,  on  JJj^J^Jj^ 

the  ground  that  no  process  had  been  served.     In  answer  t0  ?nti|ie  the 

7  i   •     •*■  plaintiff  to  file 

to  the  application,  the  attorney  for  the  plaintiff  swore,  common  ball  for 
that  he  had  gone  to  the  shop  of  the  defendant,  a  book-  must  b«per- 
seller  in  Fleet  Street,  and  inquired  if  he  were  at  home.  80na,# 
The  person  in  the  shop  told  him  that  the  defendant  was  at 
home,  but  engaged ;  he  waited  a  considerable  time  in  the 
shop,  and  while  there,  he  frequently  heard  the  defendant 
speaking  in  a  room  behind  the  shop ;  he  at  length  inform- 
ed the  shopman  what  was  his  business,  and  offered  him 
the  process  to  give  to  his  master.  This  he  refused  to  do, 
but  the  deponent  left  the  process  with  him,  and  came  away 
from  the  shop.  When  he  so  left  the  process,  the  shop* 
man  said,  "  Mind  this  is  no  service.1'  It  was  submitted, 
that  this  was  sufficient  service.  It  must  be  presumed  that 
the  process  had  come  to  the  knowledge  of  the  defendant. 
If  it  had7  then  it  came  within  that  class  of  cases,  in  which 
defendants  had  refused  or  avoided  the  taking  of  process 
into  their  hands,  although  it  had  been  actually  brought 
into  their  presence.  Thus,  it  had  been  holden,  that  where 
a  defendant  had  locked  himself  in  and  the  process  was  put 
through  a  crevice  in  his  door,  the  service  was  good. 

Patteson,  J. — The  plaintiff  in  this  case,  it  appears,  has 
declared  conditionally.  If  the  defendant  should  not  ap- 
pear, can  the  plaintiff  make  such  an  affidavit  of  service  as 
will  entitle  him  to  file  common  bail  according  to  the  statute. 

Comyn. — I  apprehend  he  might  make  such  an  affidavit 
on  this  state  of  facts  as  would  entitle  him  to  file  common 
bail  for  the  defendant.  He  cited  the  case  of  Rhodes  v. 
Innes  (a),  where  the  father  eluded  service  of  process  and 
service  on  the  son  who  said  his  father  was  in  the  house,  and 

(a)  5  M.  &  P.  153;  S.  C.  7  Bipg.  329;    ante,  p.  216. 
VOL.  I.  G  G 


Thomson 
v. 

PlIENET. 
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1832.         should  receive  the  writ,  was  held  equivalent  to  personal 

service  on  the  father. 

Cur.  adv.  vuli. 

Patteson,  J. — In  this  case,  I  have  made  inquiries  at  the 
office  of  common  bails,  what  is  the  course  pursued  where 
a  plaintiff  files  common  bail  for  a  defendant;  and  I  under* 
stand,  that  a  practice  has  crept  in,  that  the  party  seeking 
to  file  the  common  bail,  brings  an  affidavit  of  any  kind  or 
sort,  which  states,  that  the  defendant  has  been  served  per- 
sonally, and  then  sets  forth  the  particular  mode  of  ser- 
vice which  is  not  personal  service  at  all.  It  is  then  pointed 
out  to  the  party  producing  the  affidavit  that  the  service  is 
not  personal,  but  nevertheless  he  is  allowed  to  file  common 
bail ;  leaving  it  to  the  other  side  to  appear  and  set  it  aside. 
This  course  of  proceeding  is  exceedingly  improper,  and  I 
have  given  directions  that  it  shall  be  discontinued  for  the 
future.  From  the  affidavit  of  service  in  the  present  case, 
there  is  nothing  from  which  it  appears  that  the  process 
was  brought  to  the  personal  knowledge  of  the  defendant 
All  that  is  there  stated  merely  amounts  to  an  attempt  to 
serve  the  defendant.  In  a  case  (a)  decided  by  Mr.  Justice 
Taunton  in  the  last  term,  several  attempts  were  made 
without  success  to  serve  the  defendant  personally.  There, 
however,  Mr.  Justice  Taunton  would  not  allow  the  service 
to  be  good,  although  it  was  quite  clear  that  the  defendant 
wilfully  avoided  service.  A  case  in  the  Common  Pleas,  of 
Rhodes  v.  InneSy  has  been  mentioned,  where  common  bail 
had  been  filed  by  the  plaintiff,  after  an  affidavit  of  special 
service,  and  the  Court  refused  to  set  aside  a  common  ap- 
pearance, although  it  was  understood  that  a  strictly  per- 
sonal service  had  not  been  effected.  In  that  case,  however, 
the  decision  of  the  Court  depended  on  the  peculiar  circum- 
stances stated  in  the  affidavits,  and  there  was  no  doubt 
there  that  the  process  had  come  to  the  defendant's  hands. 
But  great  danger  may  arise,  if  once  the  officer  of  the 
Court  is  allowed  to  receive  and  act  upon  an  affidavit  not 
within  the  statute,  and  file  common  bail  at  his  own  dis- 

(a)  Digby  v.  Thomson,  ante,  p.  363. 


V. 

Pheney. 
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cretion.  It  is  true,  that,  subsequent  to  the  time  of  that  ^j832*^ 
case,  an  application  was  made  by  Mr.  Pitt,  in  person,  Thomson 
for  the  purpose  of  rendering  a  special  service  equivalent 
to  a  personal  service,  so  as  to  enable  him  to  enter  an  ap- 
pearance for  the  defendant  according  to  the  statute.  He 
stated 'several  circumstances,  shewing  attempts  on  the  part 
of  the  defendant,  against  whom  he  applied,  to  avoid  service. 
The  Court  took  time  to  consider,  but  refused  his  rule. 
That  case  is  quite  inconsistent  with  the  practice  of  the  of- 
fice. I  think  that  there  ought  to  be  an  affidavit  of  personal 
service,  in  order  to  entitle  the  plaintiff  to  file  common  bail. 
All  the  other  Judges  are  of  the  same  opinion.  Now,  the 
question  is,  could  the  deponent  in  this  case  have  made  an 
affidavit  of  personal  service?  I  think  he  could  not.  I  do 
not  mean  to  say,  that  it  is  necessary  to  leave  the  process  in 
the  actual  corporal  possession  of  the  defendant ;  for,  whe- 
ther the  party  touches  him  or  puts  it  into  his  hand,  is  im- 
material for  the  purpose  of  personal  service.  Personal 
service  may  be,  where  you  see  a  person  and  bring  the  pro- 
cess to  his  notice.  It  seems  to  me  better  to  hold  the  rule 
strict,  in  authorizing  a  plaintiff  to  enter  an  appearance  for 
a  defendant.  I  am  quite  of  opinion,  that  in  this  case  there 
are  not  sufficient  facts  to  warrant  any  man  in  making  an 
affidavit  of  personal  service.  If  the  deponent  had  inform- 
ed the  defendant  of  the  nature  of  the  process,  and  thrown 
it  down,  that  would  do.  Then  the- question  is,  whether  I 
should  set  aside  this  declaration  ?  As  the  declaration  has 
been  filed  de  bene  esse,  it  is  of  no  use,  unless  the  plaintiff 
could  file  common  bail:  now  he  could  not  do  so.  I  think, 
therefore,  that  this  rule  ought  to  be  made  absolute,  but 

without  costs. 

Rule  absolute,  without  costs  (a). 

(«)  Since  the  passing  of  the  2  way.    See  3  Dowl.  Stat.  145-6. 

&  3  W.  4,  c  39,  the  provisions  of  Where  a  personal  service  can  be 

8.  3,  as  to  dittringas,  will  prevent  effected,  the  Courts  will,  no  doubt, 

the  necessity  of  a  personal  service,  be  very  strict  in  the  requisites  of 

in  order  to  obtain  judgment  against  the  affidavit  of  service; 
a  defendant  who  keeps  out  of  the 

qq2 
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June  loth.  G wynne,  Gent,  one  &c.  v.  Fuller. 

if  a  plaintiff       JoLUTCHINSON  shewed  cause  against  a  rule  obtained 
have  been  put    by  Busby,  for  compelling  the  plaintiff  to  pay  the  costs  of 

m,  and  thus        putting  in  three  different  sets  of  bail  on  the  part  of  the  de- 
prevent  them      r         °  * 

from  justifying,   fen  dan  t.     The  plaintiff,  it  appeared,  bad  gone  to  the  bail 

the  Court  will         _  .  ,        , 

compel  him  to    after  they  were  put  in,  and,  by  stating  to  them  the  dan- 
putting  them  in!  8er  ^ey  incurred  by  becoming  bail  for  the  defendant, 

who  was  a  prisoner,  so  alarmed  them,  that  they  refused  to 
appear  to  justify.  The  consequence  was,  that  the  de- 
fendant had  been  forced  to  put  in  fresh  bail. 

Patteson,  J. — The  rule  must  be  made  absolute.  The 
plaintiff  has  no  right  to  go  and  make  use  of  any  induce- 
ment to  prevent  the  bail  from  appearing  to  justify.  He 
has  only  a  right  to  make  inquiries  into  their  sufficiency. 

Rule  absolute,  with  costs. 


June  10M.  Bainbridge  v.  Purvis. 

Where  a  default  JrL ATT  shewed  cause  against  a  rule  for  judgment  as 

in  proceeding  to  .  ' 

trial  has  been  in  case  of  a  nonsuit.  Notice  of  trial  was  given  for  Mir 
tiff  buuhede-"  chaelmas  Term,  1831,  and  the  record  withdrawn.  The 
fendantdoes       cause  was  afterwards  set   down  for  the  Sittings  after 

not  move  for  ° 

judgment  as  in  Easier  Term,  1832,  and  notice  of  trial  given.     Judgment 

suit  until  after  as  in  case  of  a  nonsuit  was  moved  for  in  Trinity  Term, 

tnXhet^stm  1832-     The  defendant  should  have  applied  before  fresh 

entitled  to  his  notice  of  trial  given ;  and  not  having  so  applied,  he  has 

all  cases  of  pe-  waived  the  default.     The  defendant,  therefore,  is  not  en- 

a^£ng,Un"  titled  to  have  his  judgment.     The  cause  is  still  in  the 

though  the  paper,  and  several  hundred  off 

cause  may  be        *    * 

in  the  paper,  a 

fresh  notice  of  _       _     .  i  .  i         i 

trial  must  be  Patteson,  J. — It  is  no  answer  to  this  rule,  that  you 

given. 
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have  given  notice  of  trial  before  application  made  for         1832. 
judgment  as  in  case  of  a  nonsuit.     The  rule  must  there-    Bainbridge 
fore  be  made  absolute,  unless  you  give  a  peremptory  un-  »• 

dertaking  to  try  at  the  Sittings  after  this  Term.  You 
must  also  give  fresh  notice  of  trial,  although  the  cause  is 
in  the  paper.  This  was  decided  by  Mr.  Justice  Little- 
dale  in  the  case  of  Sulsh  v.  Cranbrook  (a). 

Rule  discharged,  on  plaintiff's  giving  a  pe- 
remptory undertaking  to  proceed  to  trial 
at  the  Sittings  after  Trinity  Term. 

(a)  Ante,  p.  148. 


Banting  t>.  JadiS.  june  u/a. 

VsURfPOOD  shewed  cause  against  a  rule  for  cancelling  In  m  action  b 
the  bail  bond,  on  the  ground  of  a  defect  in  the  affidavit  to  an  j0^"66 

.  .  .  against  the   * 

hold  to  bail.     It  was  an  action  by  an  indorsee  against  a  drawer,  the  affi- 
drawer  of  a  bill  of  exchange.     The  alleged  defect  in  the  should  allege 
affidavit  to  hold  to  bail  was,  that  no  default  by  the  ac-  Ue  defauJl  of 

*  *  the  acceptor. 

ceptor  was  stated  in  it.  Such  a  statement  was  not  neces- 
sary. He  cited  Bradshaw  v.  Saddington  (a),  and  Els  tone 
v.  Mortlake  (A). 

Steer  contended  that  it  was  necessary  to  state  the  de- 
fault of  the  acceptor,  as  was  decided  in  the  case  of  Buck' 
worth  v.  Levy  (c),  afterwards  recognised  in  Cross  v.  Mor- 
gan («0- 

Patteson,  J. — I  think  my  Brother  Littledale  was  right 

(a)  7  East,  94.  (c)  7  Bing.  251. 

(6)  1  Chit.  Rep.  648.  (d)  Ante,  p.  122. 
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in  his  judgment  in  Cross  v.  Morgan,  but  I  will  mention 
the  point  to  the  other  Judges. 

Cur.  adv.  vult. 

Patteson,  J. — I  have  conferred  with  the  Judges  in  the 
other  Court,  and  they  are  clearly  of  opinion,  that  the  de- 
cision of  my  Brother  Littledale  is  correct 

Rule  absolute. 


June  12th. 

4  Reg.  Gen. 
T.  T.  1  WW. 
4,  which  entitles 
defendants  to 
have  the  recog- 
nizance entered 
into  under  R. 
3,  if  no  excep- 
tion he  entered 
by  the  plaintiff, 
out  of  Court, 
without  further 
justification, 
does  not  apply 
to  the  case  of  a 
prisoner. 


Webb's  Bail. 

JL  URNER,  on  the  coming  up  of  bail  to  justify,  con- 
tended, on  behalf  of  the  defendant,  who  was  a  prisoner, 
that  he  was  entitled  to  have  the  recognizance  of  bail  out 
of  Court,  under  rule  4  Reg.  Oen.  T.  T.  1  Will.  4,  with- 
out further  justification:  the  bail  having  made  the  affi- 
davit of  justification  prescribed  by  rule  8  of  the  same 
term,  which  had  accompanied  the  notice  of  bail,  and  the 
plaintiff  not  having  given  notice  of  exception. 

V.  Richards  contended,  that  the  rule  did  not  apply  to 
the  case  of  a  prisoner,  as  there  it  was  not  necessary  to  ex- 
cept in  order  to  compel  justification. 

Patteson,  J, — This  rule  does  not  apply  to  the  cases 
where  notice  of  exception  is  not  necessary.  It  is  not 
necessary  in  the  case  of  a  prisoner,  as  there  the  bail  must 
justify  without  exception.  The  defendant  is  therefore 
not  entitled  to  have  the  recognizance  out  of  Court,  with- 
out further  justification. 

Bail  justified. 
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HlGGlNS  V.  WlLKES.  June  12M. 

V.  RICHARDS  applied  to  enter  up  judgment  on  a  writ  The  Court  win 
of  set.  fa.  against  bail  under  rule  81  of  1  Reg.  Gen.  Hilary  ment  to  be 
Term,  2  Will.  4.     The  words  of  that  rule  were,  that  "  no  J^rl™a 
judgment  shall  be  signed  for  non-appearance  to  a  id.  fa.  fj/*  a«*i.M.t 
without  leave  of  the  Court  or  a  Judge,  unless  the  defen-  shewn  that  the 
dant  has  been  summoned;  but  such  judgment  may  be  summoned,  or 
signed  by  leave  after  eight  days  from  the  return  of  one  ^ha^ffforts  *nd 
$ci.ja"     The  affidavit  on  which  he  moved  stated  that  have  been  made 
the  set.  fa.  had  been  issued  on  the  19th  of  May;  that  the  them. 
Sheriff  returned  "  nihil,"  and  that  no  common  bail  had 
been  filed  although  eight  days  had  expired. 

Patteson,  J. — Your  affidavit  should  state  that  the  bail 
had  been  summoned,  or  that  efforts  had  been  made  to 
summon  him,  and  what  those  efforts  were. 

Rule  refused. 


Lamb  v.  Pegg.  J*m  12M. 

ww 1 G HTM AN  shewed  cause  against  a  rule  for  setting  Unless  it  is  per- 

fectlv  clear  that 

aside  a  latitat,  on  the  ground,  that  the  action  was  brought  an  action  is 
before  the  credit  on  which  the  goods  were  sold  had  ex-  JjJ^^JS'and 
pired.     He  had  an  affidavit,  the  effect  of  which  was,  that  delivered  before 

the  stipulated 

the  credit  had  expired  before  the  action  was  brought;  credit  has  expir- 
these  were  merits  which  the  Court  would  not  try  on  mo-  tmno\  w^aride 
tion.     There  was  the  case  of  Kerr  v.  Dick  (a),  in  which  *•  wrU  on  mo" 

'  don. 

an  action  was  brought  on  a  bill  of  exchange  before  it  was 
due,  where  the  Court  interfered,   as  was  required  by 

(a;  2  Chit.  Rep.  11. 
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1832.  the  present  motion.  In  that  case  it  was  quite  clear,  that 
the  credit  had  not  expired,  and,  therefore,  there  was  a 
ground  for  the  Court  interfering.  But  here  it  was  a  dis- 
puted point  between  the  parties;  it  was  merits,  and  those 
the  Court  would  not  try  on  motion. 

Busby,  contrd,  cited  the  case  of  Ker  rv.  Dick,  as  pre- 
cisely  in  point,  and  contended,  that  the  defendant  would 
be  subjected  to  great  hardship  if  the  Court  would  not  re- 
lieve him  thus  on  motion ;  for,  if  the  cause  went  down  to 
trial,  the  defendant  would  not  be  at  liberty  to  shew  that 
the  cause  of  action  accrued  after  the  writ  had  issued, 
provided  it  accrued  before  bill  filed  (a). 

Patteson,  J. — This  is  merely  an  experiment,  and  I  can- 
not encourage  it.  Unless  it  clearly  appears  that  the  party 
has  been  arrested  before  the  period  of  credit  had  expired, 
I  cannot  interfere.  My  discharging  this  rule  does  no 
harm  to  the  defendant,  because,  if  the  credit  really  had 
not  expired  before  the  action  was  brought,  it  will  be  a 
good  defence  to  the  action.  It  is,  however,  disputed  that 
the  period  of  credit  has  expired ;  and  therefore,  were  I  to 
go  into  the  question  on  the  affidavits,  I  should  be  trying 
the  merits  of  the  cause  on  motion. 

Rule  discharged,  with  costs. 

(o)  Best  v.  Wilding,  7  T.  R.  4;  Swancott  v.  Westgarth,  4  East,  75. 


June  13M.  PRICE  V.  HUGHES. 

A  judgment       JtCOBINSON  shewed  cause  against  a  rule  for  setting 

signed  on  a  war-        .,         .    _,  ,  . 

rant  of  attorney  aside  a  judgment  and  execution  on  a  warrant  of  attorney, 

between  the  es- 
soign  day  and 

the  first  day  in  full  term  of  the  term  subsequent  to  the  death  of  the  defendant  is  regular ;  the  three 
days  previous  to  the  day  provided  by  the  1 1  Geo.  4,  &  1  Will.  4,  c.  70,  s.  6,  for  the  commence- 
ment of  the  term  being  now  no  part  of  the  term. 
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on  the  ground  that  the  judgment  had  been  signed  irregu-  1832. 
larly.  The  facts  of  the  case  were  these — The  warrant  of 
attorney  to  confess  judgment  was  given  by  the  defendant 
on  the  7th  of  April,  1828.  The  defendant  died  on  the 
13th  of  April,  1832.  Judgment  was  signed  on  the  day 
following,  as  of  Hilary  Term  in  that  year,  the  officer 
indorsing  the  day  when  the  judgment  was  actually  signed. 
The  essoign  day  of  Easier  Term  was  the  12th  of  April, 
and  the  first  day  in  full  term  was  the  15th.  The  objection 
was,  that  the  judgment  being  signed  after  the  essoign  day, 
was  irregular.  He  submitted  that  the  judgment  was  re- 
gular :  First,  the  course  taken  by  the  plaintiff  was  admitted 
to  be  consistent  with  the  present  practice  of  the  office ; 
and  that  it  is  not  a  new  practice  appears  from  Prigmore 
v.  Bradley  (a),  where  that  practice  was  admitted  as  having 
been  established.  Nor  was  the  practice  unreasonable,  for 
although,  for  some  purposes,  the  essoign  day  was  treated 
as  the  commencement  of  the  term ;  yet,  for  other  purposes, 
it  was  not.  For  instance,  when  the  statute  directed  that 
common  bail  might  be  filed  for  the  defendant  by  the  plain- 
tiff of  the  term  in  which  the  writ  was  returnable,  it  had 
been  held  that  bail  might  be  filed  between  the  essoign  day 
and  the  first  day  in  full  term,  of  the  term  next  after  the 
return  of  the  writ,  (Prigmore  v.  Bradley).  Again,  in  moving 
to  enter  up  judgment  on  an  old  warrant  of  attorney,  the 
affidavit  must  state  the  party  to  have  been  alive  on  or  after 
the  first  day  in  full  term,  Eyles  v.  Warren  (6);  and  to  state 
that  he  was  alive  on  the  essoign  day  was  insufficient.  Fur- 
ther, in  proceedings  by  bill,  as  this  was,  the  judgment  has 
relation  to  the  first  day  in  full  term  (c),  although  in  pro* 
ceedings  |by  original  it  has  relation  to  the  essoign  day. 
Whittdker  v.  Whittdker  (rf).  Now,  if  this  be  so,  it  would 
follow,  that  unless  the  practice  now  complained  of  be  sanc- 
tioned, no  judgment  could  be  signed  at  all  in  proceedings 

(a)  6  East,  314.  (c)  1  Tidd,  935. 

(6)  4  M.  &  S.  174.  ..    (rf)  8  B.  &  C.  768. 
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1832.        by  bill  during  the  interval  between  the  essoign  day  and 
Pr  the  first  day  in  full  term ;  for  it  would  be  absurd  to  sign 

v.  the  judgment  on  the  essoign  day,  and  say  it  should  hare 

prospective  relation  to  the  day  in  full  term  then  to  come. 

Kelly,  contra,  contended,  that  although  the  constant 
practice  might  have  been  in  favour  of  the  course  pursued 
by  the  plaintiff,  yet  if  the  Court  found  that  it  was  unsup- 
ported by  sound  principle,  it  would  not  recognise  such  a 
practice.  Although  judgments  might  be  entered  up  on 
warrants  of  attorney  after  the  death  of  a  party  during  the 
vacation  after  his  death,  that  vacation  meant  the  vacation 
before  the  essoign  day  of  the  following  term.  The  judg- 
ment in  the  present  case,  having  been  signed  after  that 
essoign  day,  was  irregular.  He  cited  the  judgment  of 
Chief  Justice  Holt  in  the  case  of  Odes  or  Oades  v.  Wood- 
ward  (a),  and  in  which  he  said  :  "  First,  by  the  course  of  the 
Court,  a  warrant  of  attorney  to  confess  a  judgment  is  not 
revocable,  and  the  Court  will  give  leave  to  enter  up  the 
judgment,  though  the  party  does  revoke  it ;  but  it  is  de- 
terminable by  the  party's  death  ;  but  if  the  party  dies  in 
the  vacation,  the  attorney  may  enter  up  the  judgment  that 
vacation  as  of  the  precedent  term ;  and  it  is  a  judgment  at 
the  common  law  as  of  the  precedent  term,  though  it  be 
not  so  upon  the  statute  of  frauds,  in  respect  to  purchasers, 
but  from  the  signing ;  so  that  this  judgment  being  a  judg- 
ment at  common  law  as  of  Hilary  Term,  it  was  a  judgment 
entered  up  when  the  party  was  alive,  and  therefore  good 
without  all  question,  if  the  roll  had  been  brought  in  before 
the  essoign  day  of  Easter  Term ;  but  that  not  being  done, 
the  question  will  be,  whether  we  can  now  admit  it  to  be 
filed  ?  By  the  course  of  the  Court,  all  the  rolls  of  Hilary 
Term  ought  to  be  brought  in  before  the  essoign  day  of 
Easter  Term,  and  made  part  of  the  bundle  of  Hilary 
Term ;  and  it  is  for  this  reason  that  what  is  done  in  the  va- 

(«)  1  Salk.  87;  S.  C.  2  Lord  Rayra.  766. 
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cation  is  looked  upon  as  an  act  of  the  term  preceding ;  and  1832. 
there  cannot  be  a  post  terminum  roll  received  without  leave 
upon  motion,  which  the  Court  does  not  grant  but  when 
it  appears  that  no  body  can  be  prejudiced,  for  it  is  dan- 
gerous ;  and  he  said  that  practice  should  never  have  his 
consent  to  be  allowed  again ;  for,  by  this  means  the  statute 
of  frauds  and  the  act  for  docketting  of  judgments  will  be 
frustrated  ;  for  if  the  Court  allow  the  filing  of  this  roll  in 
Easter  Term  as  a  judgment  of  Hilary,  when  it  was  not 
among  the  rolls  of  that  term,  how  shall  purchasers  avoid 
the  consequence  of  it,  when  it  was  neither  docketted  nor 
brought  in  ?  Upon  this  account  the  Court  disallowed  the 
filing."  From  this  judgment  it  must  be  clear  that  the  three 
days  before  the  first  day  in  full  term,  including  the  essoign* 
day,  must  be  considered  as  part  of  the  term. 

Patteson,  J. — Formerly,  a  Judge  used  to  come  down 
to  Court,  and  sit  on  the  essoign  day.  But,  since  the  pass- 
ing of  the  1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  6, 1  apprehend  a 
Judge  could  not  come  down  to  Court  now,  and  sit  on  the 
essoign  day. 

Kelly. — That  act,  by  fixing  the  days  on  which  the  terms 
are  to  commence,  has  not  altered  the  practice  with  respect 
to  the  essoign  day,  in  such  cases  as  the  present.  He  sub- 
mitted, that,  on  the  ground  of  the  judgment  thus  signed 
not  being  according  to  the  true  practice  of  the  Court,  and 
of  the  frustration  of  the  statute  of  frauds  which  might  be 
the  consequence  of  adopting  such  a  practice,  the  present 
rule  ought  to  be  made  absolute. 

Robinson. — As  to  the  case  of  Oades  v.  Woodward,  cited 
on  the  other  side,  it  differed  from  a  further  report  of  that 
case  in  S  Salfc.  116;  as  there  the  judgment  had  not  been 
docketted;  and,  moreover,  it  was  at  that  time  considered 
necessary  that  the  rolls  of  one  term  should  be  carried  in 
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1832.        before  the  commencement  of  the  next.     But  it  was  now 
decided  that  the  rule  of  Court  on  this  subject  was  only  di- 
•        rectory.    Barron  v.  Cross  (a). 

Hughes,  *  v  ' 

Patteson,  J. — I  think,  upon  the  last  act  of  Parliament, 
1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  6,  no  doubt  can  arise  in 
the  present  case.  That  statute  directed,  that  each  term 
should  commence  on  a  particular  day,  and  that  the  first 
general  return  day  should  be  on  the  fourth  day  before  the 
first  day  in  full  term.  With  this  provision  the  1  Will.  4, 
c.  3,  8.  2,  did  not  substantially  interfere.  Those  three 
days  previous  to  the  first  day  in  full  term  cannot  be  con- 
sidered as  part  of  the  term.  In  the  case  of  Doe  v.  Roe  (b)9 
which  was  an  application  under  1 1  Geo.  4  &  1  Will.  4,  c. 
70,  s.  36,  by  which  certain  facilities  are  given  to  landlords 
for  the  recovery  of  their  premises,  where  their  right  of 
possession  accrues  during  Hilary  or  Trinity  Term,  and 
the  landlord's  title  had  accrued  between  the  essoign  day 
and  the  first  day  in  full  term  of  Trinity  Term,  the  Court 
held,  that  as  the  sixth  section  of  the  same  act  had  directed 
that  Trinity  Term  should  commence  on  a  particular  day, 
and  the  landlord's  title  having  accrued  before  that  day,  the 
title  did  not  accrue  during  Trinity  Term.  Then,  if  those 
three  days  are  not  part  of  the  term,  they  must  be  a  part  of 
the  preceding  vacation.  This  judgment,  therefore,  must  be 
considered  as  entered  up  of  the  preceding  term.  It  seems 
to  me,  that  the  1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  6  has  done 
away  with  the  essoign  day  for  all  purposes  as  part  of  the 
term ;  and  therefore  it  never  can  be  considered  as  part  of  the 
term,  except  where  a  writ  has  been  made  returnable  on  any 
of  those  three  days,  in  which  case  a  question  might  arise 
whether  or  not  the  same  consequences  would  result,  as  if  it 
had  been  made  returnable  on  the  first  day  of  the  term.  Then, 
with  respect  to  the  statute  of  frauds,  although  Lord  Holt 
made  those  observations  in  his  judgment  in  the  case  in 

(a)  4  B.  &  C.  388 ;  6  D.  &  R.      and  Others,  5  D.  &  R.  360. 
386,  S.  C.    See  Inwood  v.  Mawley  (6)  Ante,  p.  179. 
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Salkeld,  no  such  consequence  as  he  seemed  to  anticipate  1832. 
could  result.  By  not  signing  judgment  till  after  the  essoign 
day  of  the  subsequent  term,  no  injury  could  result  to  pur- 
chasers. For  although  the  judgment  so  signed  as  between 
the  parties  has  relation  back  to  the  first  day  of  the  previous 
term,  yet,  as  against  purchasers,  it  only  operates  from  the 
time  of  signing.  It  could,  therefore,  make  no  difference  to 
purchasers,  whether  the  judgment  was  signed  before  or 
after  the  commencement  of  the  term.  The  present  rule 
must  therefore  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 


IVEMY  V.  FARRANT.  june  ^th. 

xN  an  action  of  assumpsit,  on  a  guarantie,  the  defendant  The  plea  of 
pleaded  not  guilty.     The  plaintiff  treated  the  plea  as  a  J'nn*  Sooof 
nullity,  and  signed  judgment.     An  application  was  made  *"**&**»  can- 
to set  the  judgment  aside;  and  on  cause  being  shewn —  at  a  nullity. 

Patteson,  J.,  said,  the  case  of  Davison  v.  Moreton  (a) 
is  directly  in  point*  There  it  was  held,  that  the  plea  of 
not  guilty,  to  an  action  of  assumpsit,  cannot  be  treated  as 
a  nullity.  The  plaintiff  might  have  demurred  to  it,  but  he 
had  no  right  to  treat  it  as  a  nullity. 

Erie  shewed  cause. 

Piatt  supported  the  rule. 

Rule  absolute. 

(a)  1  Chit.  Rep.  715. 
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1832. 
*     "77^  Rex  v.  The  Sheriff  of  Middlesex. 

June  14m. 

Where  the  she-  JEREMY  shewed  cause  against  a  rule  obtained  by  Dow- 
rift  is  ruled  to  °  . 

bring  in  the  ling,  for  an  attachment  against  the  Sheriff,  for  not  bringing 
bound  to  obey  in  the  body.  The  facts,  as  set  forth  in  the  affidavit,  and 
Sou^the"  ro-  w^^  were  not  disputed,  were  these:  In  the  month  of  Fe- 
ceedingsofthe  bruary,  the  defendant  in  the  action  was  arrested  for  359/. 
suyed  by  an       15*.  6  J.    The  writ  was  returnable  on  the  first  day  of  Easter 

SSedi^te  Term>  which  was  the  16th  ^  April.  On  that  day,  the  She- 
defendant.  Un-  rjff  was  ru]et|  to  return  the  writ.    On  the  25th,  bail  above 

der  5  Reg.  Gen. 

H.  T.  2  mil  4,  was  put  in.  On  the  26th,  the  bail  were  excepted  to,  and  the 
dedarealndi"8  Sheriff  ruled  to  bring  in  the  body.  On  the  27  th,  the  defen- 
tionaiiy  if  he       (jant  gave  notjce  of  justification  of  his  bail  on  Monday,  the 

entitle  him  to  30th  of  April.  On  the  30th,  the  defendant  obtained  further 
ment  against  the  time  to  justify  till  the  3rd  May,  on  payment  of  costs ;  and  the 
^1wL^rity.ndj  cost8  were  taxed  and  paid.   On  the  3rd  May,  time  was  given 

to  the  plaintiff  to  inquire  after  the  bail,  till  the  7th  May. 
On  the  7th,  the  bail  were  rejected.  On  the  16th  May,  the 
defendant  was  rendered  to  the  King's  Bench,  in  discharge  of 
his  bail.  On  the  17th  April,  the  defendant  filed  a  bill  in 
equity  for  discovery,  and  for  an  injunction ;  and,  on  the  28th, 
an  order  for  the  common  injunction  until  answer  was  obtain- 
ed, and  immediate  notice  given  to  the  plaintiff,  as  also  to  the 
Sheriff.  On  the  1st  May,  the  injunction  was  sealed  and 
served.  On  the  24th,  the  plaintiff  obtained  an  order  abso- 
lute for  dissolving  the  injunction.  The  body  rule  having  ex- 
pired on  the  30th  of  April,  it  was  said,  that,  as  the  bail 
was  rejected  ultimately,  the  Sheriff  had  been  in  contempt 
ever  since  that  day.  But,  on  the  28th  April,  the  injunc- 
N  tion  had  been  obtained,  and  of  that  the  Sheriff  was  bound 
to  take  notice.  The  authorities  clearly  shewed  that  the 
injunction  operated  from  the  time  of  its  being  obtained. 
He  cited  Rattray  v.  Bishop  (a),  Grant's  Chan.  Prac.  316, 
1  Turner's  Chan.  Prac.  96;  and,  on  these  authorities,  he 
insisted,  that,  as  the  plaintiff  had  not  declared,  the  order 

(a)  3  Madd.  220. 


Rex 

v. 
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operated  as  a  stay  of  all  proceedings,  and  not  merely  of  1832. 
execution.  From  the  28th,  then,  when  the  injunction  was 
obtained,  till  the  24th  May,  when  it  was  dissolved,  the  She- 
riff could  not  proceed;  and,  when  the  24th  May  arrived,  mIddlesex, 
the  Sheriff  had  nothing  to  do,  for  the  defendant  had  then 
been  rendered.  The  Sheriff,  therefore,  was  never  in  any 
default,  and  the  rule  for  an  attachment  against  him  must 
be  discharged. 

Dowling,  contra. — The  effect  of  the  injunction,  no  doubt, 
was  to  restrain  the  plaintiff  *s  proceedings,  for  he  was  men- 
tioned in  the  injunction.  But  how  could  it  affect  the  She- 
riff, who  was  not  mentioned  in  it?  Besides,  the  situations 
of  the  plaintiff  and  the  Sheriff  were  very  different.  The  . 
plaintiff  was  a  party  in  a  cause,  and  must,  of  course,  be 
bound  by  the  steps  taken  against  him  in  it.  But  the  She- 
riff was  ah  officer  of  the  Court,  who  had,  in  fact,  nothing 
to  do  with  the  cause,  but  was  merely  bound  to  obey  the 
commands  of  the  Court.  He  had  been  commanded  to  have 
the  body  in  Court  on  the  30th  April,  and  he  was  bound  to 
watch  the  Court,  and  see  that  the  body,  or  bail  in  its 
stead,  was  there.  If  he  had  any  fear  of  incurring  a  con- 
tempt of  the  Court  of  equity,  by  thus  proceeding,  he  ought 
to  have  come  to  the  Court,  and  applied  for  time  to  per- 
form the  exigency  of  the  rule.  This  he  had  not  done ;  and 
therefore,  the  bail  having  ultimately  been  rejected,  he  had 
been  in  contempt  ever  since  the  30th  April. 

Patteson,  J. — There  is  no  case  which  shews  how  far 
the  proceedings  in  a  cause,  as  far  as  the  Sheriff  is  con-  , 
cerned,  are  affected  by  an  injunction.  It  appears  that  the 
Sheriff  should  have  put  in  bail  on  the  30th  April,  and  it 
does  not  appear  that  he  was  prevented  from  proceeding. 
The  plaintiff  has,  therefore,  a  right  to  move  for  an  attach- 
ment against  him.  But,  as  the  defendant  is  rendered,  and 
therefore  the  attachment  would  be  set  aside  on  payment 
of  costs,  there  is  no  use  in  the  attachment  going. 


456 


1832. 

Jeremy 

v. 
Fardand. 
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Dowling  submitted,  that  the  attachment  ought  to  stand 
as  a  security.  It  was  true,  that  under  R.  5,  H.  T.  2  Will. 
4(a),  the  attachment  was  not  to  stand  as  a  security,  un* 
less  the  plaintiff  had  declared  de  bene  esse*  But,  in  this 
case,  the  plaintiff's  proceedings  had  been  stayed  by  an 
injunction  obtained  by  the  defendant,  and  the  Sheriff  had 
thought  proper  to  avail  himself  of  a  supposed  restraint 
upon  him  not  to  do  his  duty,  by  having  the  body  or 
bail  in  Court  at  the  expiration  of  the  body  rule.  This 
entitled  the  plaintiff  to  have  the  present  case  made  an  ex- 
ception out  of  the  general  rule  of  Hilary  Term. 


Patteson,  J. — The  plaintiff  might  have  declared  de 
bene  esse  if  he  had  thought  proper,  and  then  he  would 
have  been  entitled  to  have  the  attachment  stand  as  a  secu- 
rity. As  he  has  not  done  so,  he  is  not  so  entitled.  The 
present  rule  will,  therefore,  be  discharged,  the  Sheriff  pay- 
ing the  costs  of  it. 

Rule  discharged,  with  costs  to  be 
paid  by  the  Sheriff. 

(a)  Ante,  p.  199. 


cient  service  in 
ejectment. 


June  14M  ^0E  ^  Osbaldiston  *•  Roe. 

What  is  a  suffi-  JJODD  moved  for  judgment  against  the  casual  ejector. 

The  affidavit  stated,  that  inquiry  had  been  made  for  Cook, 
one  of  the  tenants  on  the  premises,  and  it  was  found,  that  he 
and  his  wife  and  children  had  left  the  premises,  as  it  was 
understood,  to  embark  for  America;  that  the  wife  and 
children  had  actually  embarked,  and  it  was  believed  that 
Cook  had  wholly  quitted  the  premises,  and  did  not  intend 
to  return.  The  declaration  had  been  affixed  on  the  door 
of  Cook's  house,  on  the  premises,  and  had  also  been  de- 
livered and  read  over  and  explained  to  a  person  on  the 
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premises!  who  was  servant  to  one  of  the  tenants  of  other         1832. 
part  of  the  premises.     The  affidavit  did  not  state  that 
Cook  had  left  the  premises  to  avoid  being  served  with  the 
declaration. 


Roe. 


Patteson,  J. — You  may  take  a  rule  to  shew  cause,  and 
serve  it  in  the  same  manner  as  the  declaration  was  served. 

Rule  granted. 


Wright,  Assignee  of  Johnson,  t?.  Hunt.  June  14/A. 

ADDISON  objected  to  the  reception  of  affidavits  pro-  Affidavits  inti- 

duced  by  V.  Richards,  on  shewing  cause  against  a  rule,  on  without  giving 

the  ground  that  they  were  wrong  intituled.   They  were  in-  ^onof"^! 

tituled  merely  "  Wright  v.  Hunt,"  instead  of  "  Wright,  As-  **"«>>"  <»nnot 

signee  of  Johnson,  v.  Hunt"  cause  where  the 

plaintiff  sues  as 
assignee. 

V.  Richards  submitted,  that  the  addition  of  "  assignee" 
was  mere  description. 

Patteson,  J. — No,  it  is  not  description  in  this  case  (a). 

Rule  absolute* 
(a)  See  —  Executors,  v. ,  ante,  p..97- 


Bretherton  t?.  Osborne.  Jwm  15<A» 

JLfODD  moved  for  a  rule  to  shew  cause,  why  the  plea  A  pieapti«<*or- 
of  the  plaintiff's  bankruptcy,  which  had  been  pleaded  puis  of  the  plaintiff's 

bankruptcy  can- 
not be  pleaded 
till  the  execution  of  the  assignment  to  the  assignees;  and  where  the  assignment  was  executed  on 
the  day  of  the  last  continuance  in  banc,  and  the  defendant  did  not  plead  the  plea  till  the  Assises,  the 
Court  refused  to  set  it  aside,  as  it  did  not  appear  that  the  assignment  was  executed  sufficiently  early 
to  allow  the  defendant  to  plead  it  on  the  last  continuance  day. 

VOL.  I.  II  H 


Osborne. 
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1832.  darrein  continuance,  at  the  last  Assizes,  should  not  be  set 
Bretherton  a8,de,  and  why  the  defendant  should  not  pay  to  the  plaintiff 
the  costs  of  going  down  to  trial  at  the  Assizes.  The  action 
was  brought  for  negligence  as  a  bailee,  in  not  taking  care 
of  coaches  and  other  property  delivered  to  be  kept.  The 
general  issue  was  pleaded.  Notice  of  trial  was  given  on 
the  6th  February ,  1832,  for  the  next  Assizes;  and,  at  the 
Assizes,  the  defendant  pleaded  that  the  plaintiff  became 
bankrupt  after  the  last  continuance.  The  plea  was  bad, 
since  the  matter  in  fact  arose  before  the  last  continuance, 
and  might  have  been  pleaded  in  banc,  which  would  have 
saved  the  plaintiff  the  heavy  expense  of  going  down  to 
trial.  The  last  continuance  before  the  Assizes  was  the 
3 1st  January,  the  last  day  of  Hilary  Term,  and  the  return 
day  of  the  venire  facias.  The  commission  of  bankrupt 
issued  on  the  31st  December,  1831.  The  plaintiff  was  ad- 
judged a  bankrupt  on  the  3rd  January  following,  and  the 
assignment  to  the  assignees  was  on  the  31st  January,  the 
same  day  as  the  last  continuance.  It  might  be  doubtful, 
whether  the  plea  could  have  been  pleaded  before  the  as- 
signment, but  it  might  have  been  pleaded  on  that  day,  or 
the  defendant,  by  applying  to  a  Judge  after  term,  might 
have  been  allowed  to  plead  it  nunc  pro  tunc,  instead  of  let- 
ting the  plaintiff  go  to  trial,  and  giving  him  no  notice  of 
any  other  plea  than  the  general  issue. 

Littledale,  J. — It  is  quite  clear,  the  plea  could  not 
have  been  pleaded  before  the  assignment,  as  the  cause  of 
action  was  not  divested  out  of  the  bankrupt  till  the  assign- 
ment was  executed ;  and  then  it  did  not  appear  at  what 
time  on  the  31st  January  the  assignment  was  executed. 
It  might  have  been  executed  so  late  that  the  plea  could 
not  possibly  have  been  pleaded  on  that  day. 

Rule  refused. 
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Johnson  v.  Tweed.  t     ,r.. 

June  15m. 

F.  POLLOCK  moved  to  set  aside  an  annuity  deed,  on  in  the  memorial 

of  an  annuity 

the  ground  of  a  defect  in  the  memorial.     The  considera-  deed,  it  is  not 
tion  stated  in  the  memorial  was  1500/.  paid  to  the  gran-  g^Tcovenant 
tor.     In  addition  to  this,  there  was  a  covenant  to  insure  by.tbe  *r?nt0' 

'  to  insure  his  life 

the  life  of  the  grantor  for  the  benefit  of  the  grantee :  no  for  the  benefit 
notice  was  taken  of  this  covenant  in  the  memorial.  for  that  is  a  col- 


lateral matter. 


Patteson,  J. — It  seems  to  me  that  that  is  a  collateral 
matter,  which  is  not  necessary  to  be  put  into  the  memorial. 

Rule  refused. 


Bray  v.  Yates.  June  l5ih- 

\sROWDER  applied  for  an   attachment,  absolute   in  The  rule  for  an 

the  first  instance,  for  non-payment  of  costs,  pursuant  to  non-payment 

the   Master's  allocatur.     There  had   been  a  change  of  0^C08tf»  between 

°  attorney  and 

attornies  and  a  Judge's  order  made  for  payment  of  such  client,  pursuant 

costs  as  should  be  found  due  on  taxation.     The  Master  allocatur,*  nisi 

had  allowed  certain  costs,  which  had  not  been  paid.  In  thefir,tm' 


stance. 


Littledale,  J.,  (having  referred  to  the  clerk  of  the 
rules). — You  may  take  your  rule,  but  it  must  be  nisi  in  the 
first  instance.  It  is  different  from  an  attachment  for  non- 
payment of  costs  in  a  cause.  The  costs  between  attorney 
and  client  are  in  the  nature  of  an  account,  and  therefore 
the  client  ought  to  have  an  opportunity  of  being  heard 

against  the  rule. 

Rule  n*si  granted. 


h  h  2 


% 
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1832. 
X^M.  H°BART  *  WlLKINS. 

In  an  action  for  a  &TARKIE  shewed  cause  against  a  rule  for  changing  the 
venue  is  laid  in    venue  back  from  Lancashire  into  Cumberland.     The  ac« 

remoCvXonathe  tion  was  for  a  libeI>  Polished  in  a  Cumberland  paper. 
common  affida-   The  venue  had  originally  been  laid  in  Cumberland,  and 

▼it,  into  another,  .  ~» 

the  Court  will  had  been  changed  to  Lancashire,  upon  the  common  affi- 
an  affidavit  stat-  davit.  The  motion  to  change  it  back  was  founded  on  an 
ing  that  the        affidavit,  stating  that  the  paper  was  published  as  much  in 

newspaper  in  °  f     *  r 

which  the  libel    one  county  as  the  other. 

appeared  is 
published  as 

52,' «"*.  Wightman  supported  the  rule. 


other. 


Patteson,  J. — The  plaintiff  is  entitled  to  have  the  venue 
changed  back  on  that  affidavit. 

Rule  absolute  (a). 

(a)  See  1  Tid.  Prac.  605,  ed.  9,  and  cases  there  cited. 


Jtme  16<A-  Day  v.  Smith. 

When  the  whole  JSLACKBVRN  shewed  cause  against  a  rule  requiring 
party  in  an  a  person  named  Anderson  to  give  security  for  costs,  on  the 
signed  tcnui-  ground  that  he  was  abroad.  The  facts  were  these.  A 
other,  the  Court  person  named   Day,  the   present  plaintiff,  had  become 

will  not  compel  . 

the  latter  to  give  interested  in  an  award,  and  all  his  interest  in  it  he  as- 
cosui^arTac-  signed  to  Anderson.  The  present  action  was  brought  on 
tion  brought  by  tj)at  awar(j    in  the  name  of  Day;  and  this  application 

the  former  upon  **  rr 

the  award.  was  made  to  compel  Anderson,  who  was  abroad,  to  give 

security  for  costs,  on  the  ground  that  the  plaintiff  was 
a  poor  man.  There  was  no  pretence  for  this  application, 
for  the  Courts  had,  in  much  stronger  cases  than  the 
present,  refused  to  interfere,  by  compelling  the  plaintiff 
to  give  security  for  costs.      In  the  case  of  McConnell  and 
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Varlett  v.   Johnston  (a),  and  in  an  Anonymous  case   in       ^832. 
Taunton  s  Reports  (6),  where  there  were  two  plaintiffs, 
and  one  of  them  was  abroad,  the  Court  refused  to  compel 
him  to  give  security  for  costs. 

Folletty  in  support  of  the  rule,  contended  that  the  pre- 
sent application  was  not  made  on  the  ground  of  the  plain- 
tiff's poverty,  but  on  the  ground  that  the  action  was  brought, 
not  for  the  benefit  of  the  nominal  plaintiff,  but  for  the 
benefit  of  another  person,  via.  Anderson.  The  Court 
had  frequently  interfered  in  this  way  in  the  case  of  actions 
brought  by  assignees  of  bankrupts  or  insolvent  debtors. 
There  the  security  for  costs  was  enforced  against  the  as- 
signees. So  also,  where  property  has  been  assigned  by  a 
debtor  for  the  benefit  of  his  creditors,  the  trustees  have 
been  compelled  to  find  security  for  costs,  because  they 
were  the  persons  really  interested. 

Patteson,  J. — That  is  where  a  party  has  been  deprived 
of  all  his  property ;  and  therefore  the  Court  forces  those 
parties  who  are  become  possessed  of  it  to  give  security. 
But  there  is  no  instance  in  which,  an  individual's  property 
having  been  assigned,  the  Courts  have  made  the  assignee 
find  security  for  costs.  It  is  as  well  not  to  extend  the 
practice;  this  rule  must  be  discharged,  with  costs. 

Rule  discharged,  with  costs  (c). 


(a)  1  East,  431.  sworn  that  he  was  insolvent,  and 

(b)  7  Taunt.  307*  that  the  action  was  brought  in  his 

(c)  See  Morgan  v.  Evans  and  name  for  the  benefit  of  2.  S.  who 
Others,  where  the  Court  refused  was  alone  beneficially  interested 
to  require  the  plaintiff  to  give  se-  in  the  result.  7  J.  B.  Moore,  344. 
curity  for  costs,  although  it  was 
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June  16/A. 

A  warrant  of 
attorney  given 
by  a  client  to 
his  attorney  to 
secure  future 
costs,  is  illegal. 


Jones  and  Bland  v.  Hunter  and  Ward. 

f^OMYN  shewed  cause  against  a  rule  for  setting  aside 
all  proceedings  on  a  judgment  signed  on  a  warrant  of  at- 
torney given  by  the  defendants  to  the  plaintiffs ;  and  why 
the  several  bills  of  costs,  included  in  the  amount  secured 
by  the  said  warrant  of  attorney,  should  not  be  referred  to 
the  Master  for  taxation.  It  appeared  that  the  plaintiffs 
were  employed  as  attornies  to  the  defendants,  and  that  the 
warrant  of  attorney  had  been  given  by  the  latter  to  secure 
the  amount  of  bills  of  costs  which  should  become  due  to 
them.  It  was  submitted,  that,  as  the  warrant  of  attorney 
had  not  been  given  to  secure  any  certain  amount,  and  as 
the  bills  had  been  regularly  delivered,  and  the  charges 
were  regular,  there  was  no  ground  for  setting  aside  these 
proceedings. 


White,  contrh%  contended  that  an  attorney  had  no  right 
to  take  a  warrant  of  attorney  to  secure  the  payment  of 
costs  to  be  incurred.  He  cited  the  case  of  Jones  v.  Tripp  (a). 
There  Lord  Eldon  said,  "  the  Court  would  not  permit  an 
attorney  to  take  from  his  client  a  mortgage  for  costs  to  be 
incurred."  He  also  cited  Watt  v.  Grove  (6),  Harris  v. 
Tremenheete  (c),  Montesquieu  v.  Sandys  (rf),  Bellew  v. 
Russel  (e),  Walmesley  v.  Booth  (/),  Newman  v.  Payne  (g), 
Balne  v.  Paver  (A),  Scougall  v.  Campbell  (i),  and  Drax  v. 
Scroupe  (A). 


(a)  Jac.  Rep.  322. 
(6)  2  Sch.  &  Lef.  503. 

(c)  15  Ves.  40,  41. 

(d)  18  Ves.  308,318. 

(e)  1  Ball  &  Bea.  105.  See 
also  1  Ho  vend  en  on  Frauds,  28, 
29. 


(/)  2  Atk.  27. 

(£)  4  Bro.  C.  C.  350,  2  Ves. 
Jan.  199. 
(A)  Jac.  Rep.  305. 
(t)  3  Russ.  545. 
(*)  -4nte,p.69. 
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Patteson,  J. — A  warrant  of  attorney  given  by  a  client  1832. 
for  the  payment  of  future  costs,  is  clearly  bad,  even  with- 
out the  decision  of  Lord  Eldon.  The  matter  must  go  to 
the  Master  to  ascertain  the  amount  of  the  bills,  and  to  tax 
them.  If  any  of  them  have  been  bond  fide  settled  and 
paid,  he  will  not  tax  them. 

Rule  absolute. 


Mackey  v.  Goodden  and  Others.  June  16M. 

JuOLLETTon  a  former  day  had  obtained  a  rule,  calling  Commissioners 
upon  the  plaintiff  to  shew  cause  why  he  should  not  Req^^wL 
pay  to  the  defendants  double  costs,  under  the  following  have  P°"er  to 

°    commit  for  con  • 

circumstances.      By  a  local  act  of  the  4oth  of  Geo.  3,  tempt,  are  not 
c.  lxvii.  a  Court  of  Requests  was  established  for  the  city  of  Geo.  3,  c.  85, 
Bath  and  places  adjacent,  and  certain  persons  were  ap-  !' ^^of*" 
pointed  commissioners  of  the  Court.    By  section  46,  it  was  Jac-  *»  (giving 
provided,  that,  if  any  person  should  wilfully  insult  or  abuse  to  all  persons 
any  of  the  Commissioners  during  the  sitting  of  the  Court,  SSSTtTart 
the  serieant  of  the  Court,  by  the  order  of  the  Commissioners,  custody :  and 

•  i  i        i  /v*      i       •  i  i^-i  therefore,  where 

might  take  the  offender  into  custody ;  and  then  the  Com-  trespass  for 

•  •  •      a?  /»     .*  nr»      i  •    t_ .    false  imprison- 

missioners,    upon  examination   of   the   offender,    might  mentis  brought 
impose  a  fine,  to  be  levied  by  distress,  and,  for  want  of  »8ain8t  them. for 

*  *  an  act  done  in 

a  sufficient  distress,  the  offender  was  to  be  committed  to  the  execution  of 

.  ,  .  -  .  «  .     -  their  office,  and 

the  common  gaol,  or  house  of  correction,  for  a  period  not  the  plaintiff  is 
exceeding  one  month.     The  action,  out  of  which  the  pre-  ^tt^;u*2 
sent  motion  sprung,  was  an  action  of  trespass  brought  to  double  costs. 
against  one  of  the  Commissioners,  and  two  officers  of  the 
Court,  for  pushing  the  plaintiff  out  of  the  Court  into  the 
street.     The  defendants  pleaded  the  general  issue,  and 
several  special  pleas,  stating,  in  substance,  that  the  plain  • 
tiff  was  turned  out  of  the  Court  because  he  "  abused  the 
Commissioners  in  the  performance  of  their  duty,  and  re- 
fused to  desist  when  requested  so  to  do."     The  plaintiff 
took  issue  upon  all  the  pleas,  and  new  assigned  as  to  all 
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GOODDEN. 


183J.        the  special  pleas,   upon  which  there  was  a  demurrer  for 
Macke  -       duplicity,  which  came  on  to  be  argued,  when  the  Court 
gave  judgment  for  the  defendants  on  the  demurrer,  with 
leave  for  the  plaintiff  to  amend.     The  plaintiff,  however, 
did  not  amend,  and,  ultimately,  the  defendants  obtained 
judgment  as  in  case  of  a  nonsuit,  on  account  of  the  plain- 
tiff not  having  proceeded  to  trial  on  the  general  issue. 
The  motion  for  double  costs  was  grounded  on  the  42  Geo. 
3,  c.  85,  which  was  intituled,  "  An  Act  for  the  trying  and 
punishing,  in   Great  Britain,  persons  holding  public  em- 
ployments, for  offences  committed  abroad,  and  for  extend- 
ing the  provisions  of  an  act,  passed  in  the  21st  year  of  the 
reign  of  King  James,  made  for  the  ease  of  justices  and 
others  in  pleading  in  suits  brought  against  them,  to  all 
persons,  either  in  or  out  of  this  kingdom,  authorized  to 
commit  to  safe  custody?    And  by  section  6,  reciting  that 
it  was  expedient  to  extend  the  provisions  of  the  act  of  21 
Jac.  1,  intituled,  "An  Act  to  enlarge  and  make  perpetual 
the  act  made  for  ease  in  pleading  against  troublesome  and 
contentious  suits  prosecuted  against  justices  of  the  peace, 
mayors,  constables,  and  certain  other  his  Majesty's  officers, 
for  the  lawful  execution  of  their  office,  made  in  the  7th 
year  of  his  Majesty's  most  happy  reign,  to  all  persons  who 
may,  by  law,  commit  to  safe  custody  either  in  or  out  of 
this  kingdom,  it  was  enacted,  that,  from  and  after  the 
passing  of  that  act,  the  said  recited  act,  and  all  the  pro- 
visions therein  contained,  should  extend  to  all  persons 
having,  holding,  or  exercising,  or  being  employed  in,  or 
who  might  hereafter  have,  hold,  or  exercise,  or  be  employ- 
ed in  any  public  employment,  or  any  office,  station,  or 
capacity,  either  civil  or  military,  either  in  or  out  of  this 
kingdom,  and  who,  under  and  by  virtue  or  in  pursuance 
of  any  act  of  Parliament,   or   law,  or  lawful   authority, 
within  this  kingdom,  or  any  act  &c.  or  lawful  authority 
in  any  plantation,  island,  colony,  or  foreign  possession 
of  his  Majesty,  have,  or  may  hereafter  have,  by  virtue 
of  any  such  public  employment,  or  such  office,  station. 
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or  capacity,  power  or  authority  to  commit  persons  to         1832. 
safe  custody;  and  all  such  persons,  having  such  power  or       M 
authority  as  aforesaid,  shall  have  and  be  entitled  to  all  the  v. 

privileges,  benefits,  and  advantages  given  by  the  provi- 
sions of  the  said  act,  as  fully  and  effectually  to  all  intents 
and  purposes  as  if  they  had  been  specially  named  there- 
in." The  21  Jac.  1,  c.  12,  s.  5  above  referred  to  gives 
double  costs  to  the  justices,  &c.  defendants  in  any  action, 
sued  for  any  thing  done  by  them  by  reason  of  their  office, 
in  all  cases  where  the  plaintiff  has  become  nonsuited,  or 
Buffered  a  discontinuance.  It  was  suggested  by  Follett, 
that  the  defendants  in  the  present  action  were  persons 
authorized  to  commit  within  the  meaning  of  the  42  Geo. 
8,  c  85:  and  he  also  referred  to  the  case  of  Blanchard  v. 
Bramble  {a),  in  which  it  was  held,  that,  where  the  defendant 
obtained  judgment  as  in  case  of  a  nonsuit,  the  defendant 
was  equally  entitled  to  double  costs  as  if  the  plaintiff  had 
been  nonsuited  on  the  trial,  and,  upon  an  affidavit  dis- 
closing these  facts,  and  shewing  that  the  action  was  for 
an  act  done  by  the  defendants  in  the  execution  of  their 
office,  the  Court  granted  the  rule. 

S.  Hughes  shewed  cause;  and,  after  observing  that 
the  defendants  did  not  come  within  any  of  the  acts 
which  give  double  costs  to  justices  of  the  peace  and  con- 
stables and  persons  acting  in  their  aid  and  assistance,  he 
contended— -first,  That  the  42  Geo.  3,  c.  85,  did  not  apply 
to  the  present  case;  and,  secondly,  that  the  local  act  of  45 
Geo.  S,  had  made  an  express  provision  respecting  costs. 
Upon  the  first  point  he  submitted,  that,  though  the  local 
act  of  45  Geo.  3,  gave  power  to  the  commissioners  to  com- 
mit to  prison,  under  certain  circumstances,  they  were  not 
such  persons  as  were  intended  by  that  act  under  the  de- 
signation of  persons  having  power  to  commit  to  safe  cus- 
tody; that  that  was  a  peculiar  expression,  and  did  not 

(a)  3  Mau.  &  Selw.  131. 
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1832.        apply  to  the  defendants,  who  committed  to  prison,  not  for 
M  the  purpose  of  safe  custody,  but  by  way  of  punishment: 

v.  at  all  events,  he  contended,  that  two  of  the  defendants, 

who  were  merely  officers  of  the  Court,  were  not  protected, 
inasmuch  as  they  had  no  power  of  themselves  to  commit 
to  custody;  and  that,  he  argued,  was  another  reason  or 
presuming  that  that  act  was  not  intended  to  apply  to 
this  case,  as  the  mere  officers  of  the  Court,  who  were 
most  in  want  of  protection,  were  not  mentioned  in  the 
act,  whereas  the  SI  Jac.  1,  c.  12,  and  the  other  acts, 
for  the  protection  of  justices  of  the  peace  and  constables, 
expressly  include  all  persons  who  act  in  their  aid  and 
by  their  command.  Upon  the  second  point,  he  quoted 
the  56th  sect,  of  the  local  act  (45  Geo.  3,  c.  lxvii),  which  es- 
tablished the  Court,  and  which,  after  directing  that  such 
actions  should  be  commenced  within  three  calendar  months, 
and  after  forty-two  days'  notice,  enacted,  that,  if  the  plain- 
tiff should  be  nonsuited  or  discontinue  bis  action,  or  if 
upon  demurrer  judgment  should  be  given  against  the 
plaintiff,  the  defendant  shall  recover  costs,  and  have  such 
remedy  for  recovering  the  same  as  any  defendant  hath  for 
costs  of  suit  in  other  cases  by  law.  He  contended  that  the 
costs  here  mentioned  meant  common  costs,  and  that,  if 
double  costs  had  been  intended,  they  would  have  been 
mentioned,  especially  as  this  act  was  passed  three  years 
after  the  42  Geo.  3. 

Patteson,  J.  (after  hearing  Fottett  in  reply). — It 
seems  to  me  that  the  4£  Geo.  3  was  not  intended  to  apply 
to  the  present  case.  It  is  remarkable  that  the  act  does  not 
speak  of  persons  acting  in  aid  and  assistance :  and  it  has 
been  admitted  that  so  far  the  act  does  not  apply,  as  two  of 
the  defendants  were  mere  officers  of  the  Court.  As  to  the 
other  defendant,  1  think  he  is  not  a  person  authorized  to 
commit  to  safe  custody  within  the  meaning  of  that  act. 
And  when  I  look  at  the  local  act,  I  find,  that,  though 
it  specifies  time,  it  does  not  mention  double  costs.     Upon 
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the  whole,  it  appears  to  me  that  these  defendants  do  1832. 

not  come  within  the  42  Geo.  3;  and  the  rule  must,  there-  7"*" 

fore,  be —  »• 

Discharged.  gooddbn. 


Ruddock  v.  Smith  and  Others. 
(Before  the  Four  Judges.)  june  te^. 

X  HIS  was  an  action  of  trespass.     Pleas  to  the  whole  de-  In  trespass,  the 
claration — first,  not  guilty;  secondly,  a  justification.  Repli-  pfe^ded,  firatnot 
cation — issue  on  the  plea  of  not  guilty;  and  traverse  of  the  S2J^,a]^Jl 
special  plea.    A  new  assignment  of  excess.     The  defen-  cation,   issue 

_  ....  ,  .ii  i*i  n  on  the  first  plea ; 

dant  joined  issue  on  the  traverse,  withdrew  his  plea  of  traverse  to  the 
not  guilty,  and  suffered  judgment  by  default  upon  the  new  ^jfient  ST 
assignment.      The  venire  was  as  well  to  try  the  issues  tMC**»   I«ue 

°  J  joined  on  the 

joined  as  to  assess  the  damages  on  the  judgment  by  de-  traverse,  plea  of 
fault.    Notice  of  trial  was  given  and  the  record  entered ;  dm™,  *& 
after  which  the  plaintiff  entered  a  nolle  prosequi  as  to  the  Ju<to»eDt£yde« 
whole  of  his  declaration  so  covered  by  the  special  plea,  »ew  assignment, 
and  executed  a  writ  of  inquiry  for  the  excess  stated  in  his  the  issue  on  the 
new  assignment.     The  Master  only  allowed  the  plaintiff  j^Jt  if  hi10 
the  costs  of  a  common  inquiry.  v^l  exefuted 

*      *  •  on  the  judg- 

ment by  de- 

Platt  moved  that  the  Master  might  review  his  taxa-  that  the  plaintiff 
tion,  and  contended,  that,  according  to  the  rules  of  plead-  ^"^^the" 
ing,  the  plaintiff  was  entitled  to  all  the  costs  previous  to  costs  of  exe- 

.  cuting  a  writ  of 

the  new  assignment.  inquiry. 

Kelly,  who  appeared  to  shew  cause  in  the  first  instance, 
was  stopped  by  the  Court. 

Per  Curiam. — The  general  issue  was  in  this  case  with* 
drawn  by  the  defendant,  and  the  plaintiff  having  entered 
a  nolle  prosequi  as  to  his  declaration  covered  by  the  spe- 
cial plea,  and  the  defendant  having  suffered  judgment  by 
default  as  to  the  new  assignment,  the  only  question  upon 
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IS32.  the  record  which  was  to  be  tried  between  the  parties  was 
the  amount  of  damages  to  which  the  plaintiff  was  entitled 
on  the  execution  of  the  writ  of  inquiry.  There  is,  there- 
fore, no  pretence  for  making  the  defendant  pay  more  than 
the  amount  of  costs  incurred  on  the  execution  of  a  writ  of 
inquiry. 

Rule  refused  (a). 

(a)  See  Broadbent  y.  Shaw  and  Others,  2  B.  &  Adol.  940,  and  ante,  p. 
336,  and  Foretter  v.  Dale,  ante,  p.  412. 


June  16M.  In  re  Paterson,  Gent.,  one,  &c. 

Where  an  attor-  JtiUTT  obtained  a  rule,  calling  on  Paterson,  an  at- 
Sev«hueundt^  torney  of  this  Court,  to  shew  cause  why  he  should  not  pay 
taking  as  an  at-  to  the  plaintiff  jn  an  action  in  the  Court  of  Exchequer  the 

tornoy  lor  a  debt 

and  costs  in  an  amount  of  the  debt  and  costs  pursuant  to  his  undertaking, 
other*  the^ourt  The  motion  was  founded  on  an  affidavit  which  stated  that 
of  which  he  u     Parson  was  an  attorney  of  the  Kings  Bench,  but  not 

an  attorney  will  J  ©  » 

compel  him  to  an  attorney  of  the  Court  of  Exchequer ;  that  he  had  con- 
taking,  though     ducted  the  proceedings  for  the  defendant  in  an  action  in 

^litolaT'  the  latter  Court>  and  that*  whilst  so  conducting  the  busi- 
ness, he  had  induced  the  plaintiff  to  stay  proceedings,  on 
his  undertaking  to  pay  the  debt  and  costs ;  and  that  he 
had  refused  to  pay  the  amount.  It  was  doubtful  whether 
the  undertaking  disclosed  a  sufficient  consideration  on  its 
face  for  supporting  an  action  ;  and,  therefore,  as  the  plain- 
tiff could  not  go  to  the  Court  of  Exchequer,  his  only  safe 
course  was  to  apply  to  this  Court. 

Patteson,  J. — Is  there  any  authority  for  the  motion? 

Butt  cited  the  case  of  In  re  Greaves,  Gent,  (a),  which 
was  an  action  commenced  in  the  Common  Pleas,  and  judg- 
ment obtained.     The   facts  of  the  case  were — Greaves, 

(«)  1  Crompt.  &  Jerv.  374,  n. 
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Paterson. 


an  attorney  of  the  Court  of  King's  Bench,  but  not  an  attor-  1832* 
ney  of  the  Court  of  Common  Pleas,  who  was  attorney  for  /„  re 
the  defendant,  proposed  to  compromise  the  action,  and 
agreed  verbally  to  give  his  two  promissory  notes  for  the 
debt  and  costs,  payable  at  six  and  nine  months,  in  con- 
sideration of  the  plaintiff's  staying  proceedings.  This  was 
accepted  by  the  plaintiff,  but  Greaves  afterwards  declined 
to  give  the  bills ;  whereupon  a  rule  was  obtained,  calling 
upon  Greaves  to  pay  the  debt  and  costs.  Per  Curiam. — 
"  Even  supposing  the  undertaking  to  be  void  by  the  statute 
of  frauds,  this  Court  may,  nevertheless,  exercise  a  sum- 
mary jurisdiction  over  one  of  its  own  officers,  an  at- 
torney of  the  Court.  The  undertaking  was  given  by  the 
party  in  his  character  of  attorney,  and  in  that  charac- 
ter the  Court  may  compel  him  to  perform  it  An  attorney 
is  conusant  of  the  law ;  and  if  he  gives  an  undertaking 
which  he  must  know  to  be  void,  he  shall  not  be  allowed  to 
take  advantage  of  his  own  wrong,  and  say  that  the  under- 
taking cannot  be  enforced.*'  The  rule  was  made  absolute. 
The  party  to  pay  the  amount  of  the  first  note  and  the 
costs  of  the  application  within  ten  days ;  and  the  amount 
of  the  second  note  within  nine  months  from  the  time  of 
the  agreement. 

PattesoNj  J. — That  is  a  direct  authority.  Take  a  rule. 

On  a  subsequent  day  Steer  appeared  for  Paterson,  and 
consented  that  the  rule  should  be  made  absolute. 

Rule  absolute  (a). 

(a)  See  Walker  v.  Arlett,  ante,  p.  61  $  and  Bursell  v.  Jones,  3  B.  & 
Aid.  47. 

END  OF   TRINITY   TERM. 
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AGREED  UPON  BY  THE  JUDGES  IN  PURSUANCE  OF  THE  STAT. 

2  Will  A,  c.39(a). 


1832. 


Rio.  Gen. 


I. 

AT  IS  ORDERED,  That  every  writ  of  summons,  capias, 
and  detainer,  shall  contain  the  names  of  all  the  defendants, 
(if  more  than  one),  in  the  action,  and  shall  not  contain  the 
name  or  names  of  any  defendant  or  defendants  in  more  ac- 
tions than  one. 

2.  It  is  further  ordered,  That  the  following  fees 
shall  be  taken — 

For  signing  all  writs  for  compelling  an  appear- 
ance, whether  of  summons,  distringas,  ca- 
pias, or  detainer,  whether  the  same  shall  be 
the  first  writ  or  an  alias  or  pluries  writ,  and 
whether  the  same  shall  issue  into  the  same 
county  as  the  preceding  writ,  or  into  a  differ- 
ent county 0    2    6 


(a)  These  rules,  promulgated  on 
the  first  day  of  Michaelmas  Term, 
were  made  under  the  authority 
of  the  2  Will.  4,  c.  39,  s.  14, 
the  words  of  which  are:  "  And 
be  it  further  enacted,  that  it 
shall  and  may  be  lawful  to  and 
for  the  Judges  of  the  said 
Courts,  and  they  are  required, 
from  time  to  time  to  make  all 
such  general  rules  and  orders  for 
the  effectual  execution  of  this  act 


and  of  the  intention  and  object 
hereof,  and  for  fixing  the  costs  to 
be  allowed  for  and  in  respect  of 
the  matters  herein  contained,  and 
the  performance  thereof,  as  in 
their  judgment  shall  be  deemed 
necessary  or  proper;  and  for  that 
purpose  to  meet  as  soon  as  con- 
veniently may  be  after  the  pass- 
ing hereof."  See  3  DowL  Stat, 
p.  155. 
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For  sealing  the  same 007 

For  entering  an  appearance  for  every  defendant.     0     10 
Unless  an  appearance  shall  be  entered  for  more 
than  one  defendant  by  the  same  attorney,  and 
in  that  case  for  every  additional  defendant.  .004 

3.  It  is  further  ordered,  That  the  person  serving  a 
writ  of  summons  shall,  within  three  days  at  least  after  such 
service,  indorse  on  such  writ  the  day  of  the  week  and  month 
of  such  service,  otherwise  the  plaintiff  shall  not  be  at  li- 
berty to  enter  an  appearance  for  the  defendant  according 
to  the  statute;  and  every  affidavit  upon  which  such  an  ap- 
pearance shall  be  entered  shall  mention  the  day  on  which 
such  indorsement  was  made  (a), 

4.  It  is  further  ordered,  That  the  Sheriff  or  other 
officer  or  person  to  whom  any  writ  of  capias  shall  be  direct- 
ed, or  who  shall  have  the  execution  and  return  thereof, 
shall,  within  six  days  at  the  least  after  the  execution  there- 
of, whether  by  service  or  arrest,  indorse  on  such  writ  the 
true  day  of  the  execution  thereof,  and,  in  default  thereof, 
shall  be  liable  in  a  summary  way  to  make  such  compensa- 
tion for  any  damage  which  may  result  from  his  neglect,  as 
the  Court  or  a  Judge  shall  direct  (6). 

5.  It  is  further  ordered,  That  R.  2  of  H.  T.  1832 
shall  be  applicable  to  all  writs  of  summons,  distringas,  ca- 
pias, and  detainer,  issued  under  the  authority  of  the  said 
act,  and  to  the  copy  of  every  such  writ  (c). 

6.  It  is  further  ordered,  That  any  alias  or  pluries  writ 
of  summons  may,  if  the  plaintiff  shall  think  it  desirable,  be 


(a)  See  2  Will.  4,  c  39,  s.  1, 
towards  the  end;  and  3  Dowl. 
Stat  138,  note  <J>). 

(ft)  See  2  Will.  4,  c.  39,  8.4; 


and  3  Dowl.  Stat.  148,  note(e). 
(c)  See  ante,  p.  198;  and  Ryley 
v.  BoissomaSy  ante,  p.  383;   and 
Lewellin  v.  Norton,  ante,  p.  416. 
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1833.        issued  into  another  county,  and  any  alias  or  pluries  writ  of 
"     "  capias  may  be  directed  to  the  Sheriff  of  any  other  county ; 

•KEG*  UEN* 

the  plaintiff  in  such  case  upon  the  alias  or  pluries  writ  of 
summons  describing  the  defendant  as  late  of  the  place  of 
which  he  was  described  in  the  first  writ  of  summons,  and 
upon  the  alias  or  pluries  writ  of  capias  referring  to  the 
preceding  writ  <5r  writs  as  directed  to  the  Sheriff  to  whom 
they  were  in  fact  directed  (a). 

7.  It  is  further  ordered,  That  the  alias  or  pluries 
writ  of  summons  into  another  county  shall  be  in  the  fol- 
lowing form — 

William  the  Fourth  &c. 

To  C.  ZX,  of ,  in  the  county  of ,  late  of > 

in  the  county  of . 

[Original  County.]  We  command  you,  as  before  [or  of- 
ten] we  have  commanded  you  &c.  [as  in  the  writ  of  sum- 
mons No.  1  in  the  schedule  of  the  said  act.] 

And  that  the  alias  and  pluries  writ  of  capias  shall  be  in 
the  following  form — 

William  the  Fourth  &c. 
To  the  Sheriff  of 


We  command  you,  as  heretofore  we  have  commanded 

the  Sheriff  of ,  that  you  omit  not  &c.  [as  in  the  writ 

of  capias  No.  4,  in  the  schedule  of  the  said  act] 

8.  It  is  further  ordered,  That  in  every  writ  ofdisttin* 
gas  issued  under  the  authority  of  the  said  act,  a  non  omit' 
tas  clause  may  be  introduced  by  the  plaintiff  without  the 
payment  of  any  additional  fee  on  that  account  (6). 

(a)  See  s.  10  of  the  above  act,  (b)  See  s.  3  of  the  above  act, 

and  3  Dowl.  Stat.  151,  note  (&)•        and  3  Dowl.  Stat.  146,  note  (rf). 
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9.  It  is  further  ordered,  That  when  the  attorney  ac-        1832. 
tually  suing  out  any  writ  shall  sue  out  the  same  as  agent      Req  Qen 
.for  an  attorney  in  the  country,  the  name  and  place  of  abode 

of  such  attorney  in  the  country  shall  also  be  indorsed  upon 
the  said  writ  (a\ 

10.  It  is  further  ordered!  That  if  the  plaintiff  or  his 
attorney  shall  omit  to  insert  in  or  indorse  on  any  writ  or  copy 
thereof  any  of  the  matters  required  by  the  said  act  to  be 
by  him  inserted  therein  or  indorsed  thereon,  such  writ  or 
copy  thereof  shall  not  on  that  account  be  held  void,  but 
may  be  set  aside  as  irregular  upon  application  to  be  made 
to  the  Court  out  which  the  same  shall  issue,  or  to  any 
Judge. 

11.  It  is  further  ordered,  That  upon  all  Writs  of  ca- 
pias, where  the  defendant  shall  not  be  in  actual  custody,  the 
plaintiff  at  the  expiration  of  eight  days  after  the  execution 
of  the  writ,  inclusive  of  the  day  of  such  execution,  shall  be 
at  liberty  to  declare  de  bene  esse  in  case  special  bail  shall 
not  have  been  perfected.  And  if  there  be  several  defen- 
dants, and  one  or  more  of  them  shall  have  been  served 
only  and  not  arrested  and  the  defendant  or  defendants  so 
served  shall  not  have  entered  a  common  appearance,  the 
plaintiff  shall  be  at  liberty  to  enter  a  common  appearance 
lor  him  or  them  and  declare  against  him  or  them  in  chief, 
^nd  de  bene  esse  against  the  defendant  or  defendants  who 
shall  have  been  arrested  and  shall  not  have  perfected  spe- 
cial bail  (6). 

12.  It  is  further  ordered,  That  in  case  the  time  for 


<a)  See  s.  12  of  the  above  act,  tion  de  bene  este  can  be  delivered 

and  3  Dowl.  Stat.  153,  note  (m).  until  the  expiration  of  six  days 

(b)   By  10  Reg.  Gen.  T.  T.  1  from  the  time  of  the  service  or  ar- 

Will.  4,  ante,  p.  104;   no  declara-  rest. 

VOL.  I.  II 


4T4  REQUIRE  GEKE1ULES. 

1832.        pleading  to  any  declaration,  or  for  answering  any  plead- 
*     T  ings,  shall  not  have  expired  before  the  10th  day  of  Au- 

gust  in  any  year,  the  party  called  upon  to  plead,  reply, 
&c.,  shall  have  the  same  number  of  days  for  that  purpose 
after  the  24th  day  of  October  as  if  the  declaration  or  pre- 
ceding pleading  had  been  delivered  or  filed  on  the  24th  of 
October,  but  in  such  cases  it  shall  not  be  necessity  to 
have  a  second  role  to  plead,  reply,  &c.  (a) 

13.  It  is  further  ordered,  That  in  case  a  Judge  shall 
have  made  an  order  in  the  vacation  for  the  return  of  any 
writ  issued  by  authority  of  the  said  act,  or  any  writ  of  ea. 
sa.,Ji.fa.9  or  elegit  on  any  day  in  the  vacation,  and  such 
order  shall  have  been  duly  served,  but  obedience  shall  not 
have  been  paid  thereto,  and  the  same  shall  have  been  made 
a  rule  of  Court  in  the  term  then  next  following,  it  shall  not 
be  necessary  to  serve  such  rule  of  Court,  or  make  any 
fresh  demand  of  performance  thereon ;  but  an  attachment 
shall  issue  forthwith  for  disobedience  of  such  order,  whe- 
ther the  thing  required  by  such  order  shall  or  shall  not 
have  been  done  in  the  mean  time  (b). 

14.  It  is  further  or  meed,  That  if  any  attorney  shall, 
as  required  by  the  said  act,  declare  that  any  writ  of  sum- 
mons or  writ  of  capias,  upon  Which  his  name  is  indorsed, 
was  not  issued  by  him  or  with  his  authority  or  privity,  all 
proceedings  upon  the  same  shall  be  stayed  until  further 
order  (c). 

15.  It  is  further  ordered,  That  every  declaration  shall 
in  future  be  intituled  in  the  proper  Court,  and  of  the  day 


(a)  See  the  last  proviso  of  s.  11         (b)  See  s.  15  of  the  above  act, 
of  the  above  act,  and  3  Dowl.     and  3  Dowl.  Stat.  154,  note  (*). 
Stat.  152,  note  (0-  (0  See  s.17- 


of  the  month  and  year  on  which  it  m  filed  or  delivered,         1832. 
and  shall  commence  as  follows —  *    v~"*' 

Reg.  Gen. 

Declaration  after  Summons. 

.  [Venue.]  A.  B.  by  E.  F.  bis  attorney  [or,  in  bis  own 
proper  person]  oomplaina  of  C.  D.,  who  has  been  sum- 
looped  to  answer  the  said  A.  &.  &c 

Declaration  after  Arrest  where  the  Party  is  not  in  Custody. 

[Venue.]  A.B.  by  E.  F.  his  attorney,  [or,  in  his  own 
proper  person]  complains  of  C.  D.  who  has  been  arrested 
at  the  suit  of  the  said  A.  B.  &c. 

,  Declaration  where  the  Party  is  in  Custody. 

-•  [Vemte.]  A.  B.  by  E.  F.  his  attorney  [or,  in  his  own 
proper  person]  complains  of  C.  D.  being  detained  at  the 
suit  of  the  said  A.  B.  in  the  custody  of  the  Sheriff  [or,  the 
Marshal  of  the  Marshalsea  of  the  Court  of  K.  B.,  or  the, 
Warden  of  the  Fleet.] 

Declaration  after  the  Arrest  of  one  or  more  Defendant  or 
Defendants  and  where  one  or  more  other  Defendant  or 
Defendants  shall  have  been  served  only  and  not  arrested. 

[Venue,]  A.  B.  by  E.  F,  his  attorney  [or,  in  his  own 
proper  person]  complains  of  C.  D.,  who  has  been  arrested 
at  the  suit  of  the  said  A.  B.  [or,  being  detained  at  the  suit 
of  the  said  A.  B.,  as  beforei]  and  of  G.  H.,  who  has 
been  served  with  a  writ  of  capias  to  answer  the  said  A* 
B.&c. 

And  that  the  entry  of  pledges  to  prosecute  at  the  con- 
clusion of  the  declaration  shall  in  future  be  discontinued. 


uS 
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RecuGen, 


II. 

It  is  ordered,  That  the  writ  of  caputs  and  distringas 
which  shall  hereafter  be  issued  oat  of  the  Superior  Courts 
of  law  at  Westminster  into  the  counties  palatine  of  Lan» 
caster  or  Durham  shall  be  directed  to  the  Chancellor  of 
the  county  palatine  of  Lancaster  or  his  deputy  there,  or  to 
the  Bishop  of  DurJuim  or  his  Chancellor  there,  and  shall 
be  in  the  following  form  {a) — 

Writ  of  Distringas* 

William  the  Fourth,  &c 

To  the  Chancellor  of  our  county  palatine  of  Lancaster 
or  his  deputy  there  [or,  "  To  the  Reverend  Father  in 
God ,  by  divine  providence,  Lord  Bishop  of  Dur- 
ham, or  to  his  Chancellor  there,"]  greeting — We  com- 
mand you  that  by  our  writ  under  the  seal  of  our  said 
county  palatine,  to  be  duly  made  and  directed  to  the 
Sheriff  of  our  said  county  palatine,  you  command  the 
said  Sheriff  [or,  if  in  Durham,  that  by  our  writ  under 
the  seal  of  your  bishoprick,  to  be  duly  made  and  direct- 
ed to  the  Sheriff  of  the  county  of  Durham,  you  cause  the 
said  Sheriff  to  be  commanded],  that  he  omit  not  by  rea- 
son of  any  liberty  in  his  bailiwick,  but  that  he  enter  the 
same,  and  distrain  upon  the  goods  and  chattels  of  C.  Z>. 
for  the  sum  of  40*.  in  order  to  compel  his  appearance  in 
our  Court  of  — — -  to  answer  A.  B.  in  a  plea  of  trespass 
on  the  case  [or,  debt,  or  as  the  case  may  be],  and  how  he 
shall  execute  that  our  writ  be  made  known  to  us  in  our 
said  Court  on  the day  of now  next  ensuing. 

Witness ,  at  Westminster,  the day  of ,  in 

the year  of  our  reign. 

(a)  See  ss.  3,  4  j  and  3  Dowl.  Stat.  145-7  notes  (d)  and  (c). 


REGULiB  GEN ER ALES.  477 

1832. 


Notice  to  be  subscribed  to  the  foregoing  Writ. 

In  the  Court  of  -- — . 

Between  A.  B.,  plaintiff,  and  C.  D.$  defendant. 
Mr.  C.  D. 

Take  notice  that  I  have  this  day  distrained  on  your 
goods  and  chattels  in  the  sum  of  40*.  in  consequence  of 
your  not  having  appeared  in  the  said  Court  to  answer  to  the 
said  A.  B.  according  to  the  exigency  of  a  writ  of  summons, 

bearing  teste  on  the day  of ,  and  that  in  default 

of  your  appearance  to  the  present  writ  within  eight  days 
inclusive  after  the  return  hereof,  the  said  A.  B.  will  cause 
an  appearance  to  be  entered  for  you,  and  proceed  thereon 
to  judgment  and  execution,  or  [if  the  defendant  be  subject 
to  outlawry]  will  cause  proceedings  to  be  taken  to  outlaw 
you. 

Writ  of  Capias. 

William  the  Fourth  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster , 
or  his  deputy  there,  [or,  "  To  the  Reverend  Father  in 

God ,  by  divine  providence  Lord  Bishop  of  Dur- 

hamt  or  to  his  Chancellor  there,"]  greeting — We  com- 
mand you  that  by  our  writ  under  the  seal  of  our  said 
county  palatine  to  be  duly  made  and  directed  to  the 
Sheriff  of  our  said  county  palatine,  you  command  the 
said  Sheriff  [or,  if  in  Durham,  that  by  our  writ  under 
the  seal  of  your  bishoprick,  to  be  duly  made  and  direct- 
ed to  the  Sheriff  of  the  county  of  Durham,  you  cause  the 
said  Sheriff  to  be  commanded  that  he  omit  not  by  rea- 
son of  any  liberty  in  his  bailiwick,  but  that  he  enter  the 

same,  and  take  C  D.,  of ,  if  he  shall  be  found  in  his 

bailiwick,  and  him  safely  keep  until  he  shall  have  given  him 
bail  or  make  deposit  with  him  according  to  law  in  an  ac- 
tion on  promises,  [or,  of  debt  &c]  at  the  suit  of  A.  B.,  or 
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1882.        until  the  said  C.  D.  shall  by  other  lawful  means  be  dis- 
charged from  his  custody :  And  that  he  further  command 
him,  that,  in  execution  thereof,  he  do  deliver  a  copy  thereof 
to  the  said  C  D.;  and  that  the  said  writ  do  require  the  said 
C.  Z).  to  take  notice,  that  within  eight  days  after  execution 
thereof  on  him,  inclusive  of  the  day  of  such  execution,  he 
should  cause  special  bail  to  be  put  iq  for  him  in  our  Court 
of- — —to  the  said  action;  and  that,  in  default  of  his  so 
doing,  such  proceedings  may  be  had  and  taken  as  are 
mentioned  in  the  warning  thereunto  written  or  indorsed 
thereon;  and  that  be  further  command  the  said  Sheriff, 
that,  immediately  after  the  execution  thereof,  he  do  return 
that  writ  to  our  said  Court,  together  with  the  manner  in 
which  he  shall  have  executed  the  same,  and  the  day  of 
the  execution  thereof:  or  that,  if  the  same  shall  remain  un- 
executed, then  that  he  do  so  return  the  same  at  the  expir- 
ation of  four  calendar  months  from  the  date  thereof,  or  soon- 
er if  he  shall  be  thereto  required  by  order  of  the  said  Court, 

or  by  any  Judge  thereof.     Witness ,  at  Westminster, 

the day  of . 

Memorandum  to  be  subscribed  ia  the  Writ.        ... 

N.  B.  This  writ  is  to  be  executed  within  four  calendar 
months  from  the  date  hereof,  including  the  day  of  such 
date,  and  not  afterwards. 


Warning  to  the  Defendant. 

1.  If  a  defendant,  being  in  custody,  shall  be  detained  on 
this  writ,  or  if  a  defendant,  being  arrested  thereon,  shall  go 
to  prison  for  want  of  bail,  the  plaintiff  may  declare  against 
such  defendant  before  the  end  of  the  term  next  after  such 
detainer  or  arrest,  and  proceed  thereon  to  judgment  and 
execution. 

2.  If  a  defendant,  being  arrested  on  this  writ,  shall  have 
made  a  deposit  of  money  according  to  the  stat.  7  &  8  Geo. 
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4,  c.  71,  and  shall  omit  to  enter  a  common  appearance  to         1832. 
the  action,  the  plaintiff  will  be  at  liberty  to  enter  a  com-      r^qew 
mon  appearance  for  the  defendant,  and  proceed  thereon 
to  judgment  and  execution* 

3.  If  a  defendant  having  given  bail  on  the  arrest  shall 
omit  to  put  in  special  bail  as  required,  the  plaintiff  may 
proceed  against  the  Sheriff  or  on  the  bail  bond. 

4.  If  a  defendant,  having  been  served  only  with  this  writ 
and  not  arrested  thereon,  shall  not  enter  a  common  appear- 
ance within  eight  days  after  such  service,  the  plaintiff  may 
enter  a  common  appearance  for  such  defendant,  and  pro- 
ceed thereon  to  judgment  and  execution. 


Indorsements  to  be  made  on  the  Writ  of  Capias. 

Bail  for  £ ,  by  affidavit. 

Or, 

Bail  for  £ ,  by  order  {naming  the  Judge  making  the 

order]  dated  the day  of . 

This  writ  was  issued  by  E.  F.  of ,  attorney  for  the 

plaintiff  [or  plaintiffs]  within  named. 
Or, 

This  writ  was  issued  in  person  by  the  plaintiff  within 
named  [mention  the  city  or  parish,  and  also  the  name  of 
the  hamlet,  street,  and  number  of  the  house  of  the  plaintiff* s 
residence,  if  any  such  there  be.] 


REPORTS  OF  GASES 
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THE  PRACTICE  COURT 
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IN  MICHAELMAS  TERM, 


IN  THE  THIRD  YEAR  OF  THE  REIGN  OP  WILLIAM  IV. 


1832. 

Rex  r.  Kelsey  (a).  v    v    ^ 

~y  April  18M. 

\sOMYN  applied  for  a  rule  to  shew  cause  why  costs,  un-  where  an  fa- 
der the  7  Geo  A,  c.  64,  s.22,  in  the  case  of  an  indictment  f^G^Tc? 
on  the  7  &  8  Geo.  4,  c.  30,  s.  16,  should  not  be  allowed  to  30,  s.  16,  is  re- 
the  prosecutor.     The  indictment  was  for  maliciously  kill-  uorari  into  the 
ing  a  horse.  The  defendant  was  convicted,  and  sentenced  ^*h  tried  on 
to  transportation  for  fourteen  years.     An  application  was  a  record  baring 
made,  as  soon  as  the  defendant  was  sentenced,  to  Tindal,  Court,  the  ex- 
C.  J.,  who  tried  the  indictment,  to  allow  the  expenses  of  J^ution  cannot 
prosecution.    He  doubted  his  power  so  to  do,  and,  there-  J*  dlhow7eiun4 
fore,  referred  the  prosecutor  to  the  Court.     The  words  of  c  64,  s.  22. 
the  7  Geo.  4,  c.  64,  s.  22,  are  these—"  That  the  Court  be- 
fore which  any  person  shall  be  prosecuted  or  tried  for  any 
felony,  is  hereby  authorized  and  empowered,  at  the  re- 
quest of  the  prosecutor,  or  of  any  other  person  who  shall 

(a)  This  and  the  next  case  were  in  Easter  Term,  1832,  and  the  se- 
unavoidably  omitted  in  the  last  cond  in  Trinity  Term  of  the  same 
number.    The  first  was  decided      year. 

vol.  r.  K  K 
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1832.        appear  on  recognizance  or  subpoena,  to  prosecute  or  give 

Rex  evidence  against  any  person  accused  of  any  felony,  to 

»•  order  payment  unto  the  prosecutor  of  the  costs  and  ex- 

Krlsey. 

penses  which  such  prosecutor  shall  incur  in  preferring  the 
indictment,  and  also  payment  to  the  prosecutor  and  wit- 
nesses for  the  prosecution  of  such  sums  of  money  as  to 
the  Court  shall  seem  reasonable  and  sufficient  to  reim- 
burse such  prosecutor  and  witnesses  for  the  expenses  they 
shall  have  severally  inctrred  in  attending  before  the  ex- 
amining magistrate  or  magistrates,  and  the  grand  jury, 
and  in  otherwise  carrying  on  such  prosecution ;  and  also  to 
compensate  them  for  their  trouble  and  loss  of  time  there- 
in." The  "Court"  here  must  mean  the  Court  before 
which  the  case  was  tried.  That  Court  was  the  King's 
Bench,  the  record  of  which  the  Judge  at  Nisi  Prius  was 
trying.  The  offence  here  was  a  felony,  and,  therefore,  if 
the  Court  were  of  opinion  that  the  prosecutor  was  entitled 
to  his  costs,  he  must  be  entitled  to  them  under  the  22nd 
section  of  the  7  Geo.  4,  c.  64.  There  is  a  decision  of  the 
King's  Bench  on  section  23,  which  applies  to  misdemeanors, 
in  the  case  of  The  King  v.  Richards  and  Others  (a).  The 
case  there  was — In  pursuance  of  a  recognizance  entered 
into  before  magistrates,  the  prosecutor,  at  the  Quarter  Ses- 
sions for  Salop,  preferred  an  indictment  against  the  defen- 
dants for  a  riot;  and  the  grand  jury  having  found  it  a  true 
bill,  he  afterwards  removed  it  into  this  Court  by  certiorari. 
The  defendants  were  tried  and  convicted  at  the  last  Spring 
Assizes  for  the  county  of  Salop;  and,  in  Easter  Term, 
Campbell  moved  for  a  rule  to  shew  cause  why  the  pro- 
secutor should  not  have  his  costs  allowed  under  the  7  Geo. 
4,  c.  64,  s.  23,  by  which  it  was  enacted,  "  That,  where  any 
prosecutor  or  other  person  shall  appear  before  any  Court, 
on  recognizance  or  subpoena,  to  prosecute  or  give  evidence 

(a)  8  B.  &  C.  420;  S.  C.  2  M.  &  R.  405. 
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against  any  person  indicted  of  any  assault  with  intent  to  1832. 
commit  felony,  of  any  attempt  to  commit  felony,  of  any 
riot,  &c.  every  such  Court  is  hereby  authorized  and  em- 
powered to  order  payment  of  the  costs  and  expenses  of 
the  prosecutor  and  witnesses  for  the  prosecution,  together 
with  a  compensation  for  their  trouble  and  loss  of  time,  in 
the  same  manner  as  Courts  are  hereinbefore  authorized 
and  empowered  to  order  the  same  in  cases  of  felony." 
The  Court  took  time  to  consider  of  the  application ;  and 
afterwards  Lord  Tenter  den,  C.  J.,  said,  that  the  matter 
had  been  considered  by  the  twelve  Judges,  who  were  all  of 
opinion  that  the  act  did  not  apply  to  cases  where  the  in- 
dictment had  been  removed  into  the  Court  ot King's  Bench 
by  certiorari. 

Taunton,  J. — The  Court  having  already  decided  on  the 
construction  of  the  7  Geo.  4,  c.  64,  s.  23,  which  relates  to 
misdemeanors,  it  has  decided  on  the  construction  of  sec- 
tion 22,  which  relates  to  felonies.  Expenses  are  to  be 
granted  "  in  the  same  manner"  in  cases  of  misdemeanors, 
"  as  in  cases  of  felony."  The  Court,  therefore,  by  decid- 
ing that  the  expenses  are  not  to  be  allowed  in  cases  of  mis- 
demeanor, has,  in  fact,  decided  that  they  are  not  to  be 
allowed  in  cases  of  felony. 

Rule  refused. 


kk£ 
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1832. 

June  \2th.  Rex  v.  The  Justices  of  Staffordshire. 

where  the  Ses-  rr HITCOMBE  had  obtained  a  rule  for  a  mandamus  to 

granted  a  spe-  be  directed  to  the  Justices  of  Staffordshire,  commanding 

hai r^t^en0*1  t*iem  to  enter  continuances,  and  hear  an  appeal.     The 

settled  for  more  case,  which  was  an  appeal  against  an  order  of  removal, 

than  six  months  *  *  .  #  _ 

after  being  had  come  on  before  the  Sessions  in  June,  lool,  and  the 
Srtlflrar/ for  re-  Court  confirmed  the  order.  On  the  trial,  it  was  stated  by 
moving  the  or-   the  counsel  for  the  appellants,  that  a  direct  authority  in 

ders  of  magis-  #  ■  *  " 

trates  and  ses-  their  favour  was  to  be  found  in  the  books ;  but  they  were 
sued  out  within  unable,  during  the  progress  of  the  appeal,  to  refer  the 

fhXeTimeho8ffr°m  Court  to  the  case*  °n  confirming  t,ie  order,  the  Court 
granting  the       said  that  the  confirmation  should  be  subject  to  a  case  for 

not  so  sued  out,  the  opinion  of  this  Court,  if  the  appellants*  counsel  should 

n^gramV"1    be  able  to  find  and  produce  the  alleged  authority  in  the 

mandamus  to      course  of  the  Sessions.     They  did  so  on  the  following 

compel  the  Ses- 
sions to  enter      morning,  and  the  chairman  expressed  himself  satisfied  that 

Md^hw^the  the  decision  of  the  preceding  day  was  wrong,  and  put  it  to 
appeal.  the  respondents  to  consent  to  the  judgment  of  the  Court 

being  amended  by  quashing  the  order.  The  respondents' 
attorney  refused  to  consent,  and  the  order  therefore  stood 
confirmed,  subject  to  a  case.  The  appellants'  attorney 
received  a  draft  of  the  case  from  his  counsel,  and  sent 
it  to  the  respondents.  The  counsel  for  the  respondents 
disputed  some  facts  contained  in  it,  and  an  application 
was  made  to  the  Sessions,  on  the  part  of  the  appellants, 
to  settle  the  case  at  the  January  Sessions  following. 
The  Sessions  declined  doing  so,  because  no  notice  of 
the  application  had  been  given  to  the  respondents;  but 
the  chairman  compared  the  case,  as  drawn  by  the  appel- 
lants' counsel,  with  his  notes,  and  said  it  was  correct;  and, 
after  notice  to  the  respondents,  the  same  case  was  signed 
by  the  Court  at  the  next  Easter  Sessions.  No  certiorari, 
however,  was  sued  out  by  the  appellants  within  six  months, 
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as  required  by  13  Geo.  2,  c.  18,  s.  5  (a).     The  attorney  for  1832. 

the  appellants  made  an  affidavit,  that  this  omission  arose  Rex 

from  the  attorney's  delay  in  settling  the  case.  v- 


Shutt  and  Greaves  shewed  cause,  and  cited  Rex  v.  The 
Justices  of  Sussex  (6).  The  marginal  note  of  that  case 
was  in  these  terms: — "  A  certiorari  to  remove  an  order  of 
Sessions,  confirming  an  order  of  removal,  subject  to  a 
case  to  be  stated,  must  be  applied  for  within  six  calendar 
months  after  making  the  order  of  Sessions,  and  not  within 
six  months  after  settling  the  case."  It  may  be  said  that 
the  decision  of  the  Sessions  was  not  absolute,  but  condi- 
tional: but,  though  conditional  at  first,  it  became  absolute 
in  six  months,  unless  a  certiorari  was  sued  out  within  that 
period.  Being  absolute,  the  Court  would  not  interfere  in 
a  matter  within  the  decision  of  the  Sessions.  Rex  v.  The 
Justices  of  Worcestershire  (c).  Rex  v.  The  Justices  of 
Monmouthshire  (d).  The  proper  course  would  have  been 
to  have  sued  out  the  certiorari  immediately  after  granting 
the  case,  although  it  was  not  then  settled.  That  was  the 
constant  practice  at  every  Sessions.  The  application  in 
the  present  case  had  been  made  on  the  authority  of  Rex 
v.  The  Justices  of  Suffolk  (e).  The  marginal  note  of  that 
case  was  this : — "  Where  the  Quarter  Sessions  have  con- 
firmed an  order  of  removal,  subject  to  a  case  for  the  opin- 
ion of  the  Court  of  King's  Bench,  and  the  Justices  cannot 
agree  for  several  Sessions  on  the  terms  of  the  case,  this 
Court  will  grant  a  mandamus,  commanding  them  to  enter 
continuances,  and  hear  the  appeal ;  for,  the  order  of  Ses- 
sions being  only  conditional,  there  is  no  decision,  unless 
the  case  is  returned."  But,  in  that  case,  the  certiorari 
had  been  issued  within  the  six  months.  It  having  issued, 
no  judgment  could  be  pronounced,  unless  the  case  were 

(a)  1  Chit.  Stat.  133.  (rf)  4  B.  &  C.  844 ;  5.  C.  7  D.  & 

(6)  1M.&S.734.  R.  334. 

fc)  1  Chit.  Rep.  649.  (e)  Ante,  p.  163. 


Stafford- 
shire. 


•HIRE. 
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1832.         signed  and  sent  up,  or  the  Sessions  reheard  it.     That 
Rex         case,  therefore,  did  not  support  the  application. 

V. 

The  Justices  of 

Stafford-  Whitcombe,  contrd.  —  From  the   circumstances   under 

which  the  Sessions  granted  this  case,  they  clearly  acknow- 
ledged that  their  judgment,  as  it  stood,  was  wrong;  grant- 
ing a  mandamus  was  the  only  means  of  setting  it  right. 
This,  therefore,  was  one  of  those  cases,  in  which,  if  the 
Court  saw  justice  could  not  be  done  without  granting  a 
mandamus,  they  would  grant  it.  It  was  said,  that  it  was 
too  late  to  sue  out  a  certiorari.  That  might  be  so  in  or- 
dinary cases;  but  a  mandamus  could  only  be  obtained 
where  the  ordinary  remedies  failed;  for,  that  was  an  ex- 
traordinary remedy.  Here  the  ordinary  remedies  had 
failed ;  and  therefore  this  case  stood  on  the  same  footing 
with  all  others,  where  the  intervention  by  mandamus  is 
sought.  He  contended  that  Rex  v.  The  Justices  of  Suf- 
folk was  precisely  in  point.  The  judgment  of  Parke,  J., 
contained  this  passage:—"  If  there  has  been  no  improper 
delay,  I  think  a  mandamus  ought  to  go  to  the  justices,  to 
enter  continuances  to  hear  the  appeal,  for  they  had  not 
absolutely  decided  it."  Here  the  appellants  had  been 
guilty  of  no  "  improper  delay  ;'*  they  had  been  amused  by 
frivolous  objections  and  delays,  and  therefore  they  were 
entitled  to  the  same  assistance  which  the  Court  granted  in 
Rex  v.  The  Justices  of  Suffolk.  He  also  cited  Rex  v. 
The  Justices  of  Sussex  (a),  and  the  case  of  Rex  v.  The 
Justices  of  Pembrokeshire  (A),  as  cases  in  point. 

Pattbson,  J. — It  seems  to  me  that  this  case  differs 
from  all  those  which  have  been  mentioned :  but  I  will  give 
my  opinion  to-morrow  morning.  I  think  that  this  is  nothing 
more  than  an  attempt  to  cure  the  lac/tes  of  the  party  who 
ought  to  have  sued  out  the  certiorari,  in  not  suing  it  out 

(«)  2  Bolt,  P.  L.  751,  ed.5.  (b)  2B.  &  Adol.391, 
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All  the  cases  stated  are  where  the  Sessions  had  done         1832. 
something  wrong.     Here  the  Sessions  have  done  all  they  Rex 

could.     In  Rex  v.  The  Justices  of  Pembroke,  all  the  steps 


V. 

TheJtuticesof 


the  party  could  take,  had  been  taken.  Stapfosd- 

Cur.  adv.  vult. 


Patteson,  J. — I  am  clearly  of  opinion  that  I  ought  not 
to  make  this  rule  absolute.  The  case  of  Rex  v.  The  Jus- 
tices of  Suffolk,  which  was  relied  upon  in  support  of  this 
rule,  is  quite  different  from  the  present  case.  There,  a 
certiorari  had  been  sued  out  in  due  time;  and  that  is  the 
ground  on  which  I  think  the  present  is  distinguishable 
from  all  former  cases.  In  all  the  cases  where  the  Court 
has  interfered  by  mandamus,  such  proceedings  bad  been 
taken  by  the  appellant,  that,  if  the  case  had  been  settled, 
the  matter  might  be  discussed  in  this  Court.  Now,  if  the 
case  here  had  been  actually  settled  by  the  parties  at  the 
proper^  time,  no  certiorari  having  been  issued,  it  could 
not  have  been  brought  before  the  Court.  It  was  clearly 
the  duty  of  the  appellant  to  sue  out  a  certiorari,  whether 
the  case  was  settled  or  not.  If  he  chooses  to  let  the  six 
months  pass,  he  does  so  at  his  peril.  The  effect  of  mak- 
ing this  rule  absolute  would  be  to  make  good  the  laches  of 
the  appellant,  and  would  be  to  do  that  circuitously  which 
could  not  be  done  directly.  It  would  be  the  same  in  effect 
as  if  we  were  to  issue  a  certiorari  after  six  months  had  ex- 
pired. The  rule  must  be  discharged,  with  costs,  as  it  is 
a  novel  application. 

Rule  discharged,  with  costs. 
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1832. 


Nov.  6th, 

A  mere  hono- 
rary obligation 
on  the  part  of  a 
plaintiff  not  to 
press  a  defen- 
dant for  pay- 
ment of  debt  and 
costs,  is  not  such 
an  indulgence 
to  him  as  will 
release  his  bail. 
If  a  plaintiff, 
by  an  agree- 
ment with  a  de- 
fendant, expe- 
dites his  reme- 
dy against  him, 
the  bail  are  not 
thereby  re- 
leased. 


Ladbrook  V.  Hewett. 

JlLA  TT  shewed  cause  against  a  rule  for  setting  aside  a 
judgment  on  a  set.  fa.  against  bail.  The  grounds  on  which 
the  rule  was  obtained  were  two:  first,  that  the  plaintiff 
had  given  time  to  the  defendant ;  and  secondly,  that  the 
bail  had  not  been  summoned,  and  had  not  received  any 
notice  of  the  proceedings  by  set.  fa.  against  them.  Notice 
of  trial  was  given  for  the  sittings  in  last  Hilary  Term* 
The  defendant's  attorney  before  trial  called  on  the  plain- 
tiff, and  offered,  on  the  part  of  his  client,  to  give  a  cogno- 
vit for  the  amount  of  debt  and  costs.  The  offer  was  ac- 
cepted, and  the  cognovit  given.  The  defendant  after- 
wards requested  that  the  plaintiff  would  give  him  time  to 
pay  the  debt  and  costs*  The  plaintiff  told  the  defendant 
he  "  might  rely  on  his  honour."  These  are  the  facts.  The 
principle  on  which  bail  are  held  to  be  released,  in  conse- 
quence of  the  plaintiff  dealing  with  the  defendant,  is,  that 
the  plaintiff,  having  entered  into  an  agreement  with  the  de- 
fendant, has  thereby  placed  the  bail  in  a  worse  situation 
than  they  would  otherwise  be.  But,  Jirst,  there  has  been 
no  indulgence  granted  here ;  for,  the  mere  honorary  vague 
answer  of  the  plaintiff  to  the  defendant's  request  for  time, 
cannot  be  considered  as  an  indulgence  to  him.  Secondly, 
by  taking  the  cognovit,  the  bail  have  been  placed  in  no 
worse  situation.  The  trial  was  to  have  taken  place  at  the 
sittings  in  Hilary  Term.  The  Ji.  fa.,  consequently,  could 
not  have  been  made  returnable  until  Easter  Term.  The 
bail  were,  therefore,  placed  in  no  worse  situation  by  the 
plaintiff's  accepting  the  cognovit;  but,  on  the  contrary,  in  a 
better  situation,  because  by  it  the  remedy  of  the  plaintiff 
against  the  defendant  was  accelerated.  Then,  as  to  the 
objection  that  the  bail  had  not  been  summoned,  or  served 
with  notice,  a  Judge's  order  has  been  made,  empowering 
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the  plaintiff  to  sign  judgment  on  the  set.  feu    It  is,  there-        1832. 
fore,  now  too  late  to  take  that  objection.  Ladbrook 


Fottett  contended  that  the  plaintiff  must,  under  the 
circumstances,  be  considered  as  having  given  time  to  the 
defendant,  and,  therefore,  that  the  bail  were  released. 

Littlbdale,  J. — The  plaintiff  was  not  bound  at  all  by 
the  answer  he  gave  to  the  defendant's  request  for  time  to 
pay  the  debt  and  costs,  and  therefore  he  could  not  be 
considered  as  granting  him  any  indulgence.  By  taking  the 
cognovit,  the  plaintiff  did  not  place  the  bail  in  a  worse  si* 
tuation,  but  rather  in  a  better  one  than  that  in  which  they 
would  have  been  if  no  cognovit  had  been  taken.  As  to 
the  want  of  notice  to  the  bail  of  this  proceeding  by  sci.fa* 
against  them,  as  a  Judge's  order  for  signing  judgment  has 
been  made,  we  cannot  now  inquire  into  the  sufficiency  of 
the  notice.  If  the  bail  had  intended  to  avail  themselves  of 
that  objection,  they  should  have  applied  to  set  aside  that 
order.    The  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


v. 
Hbwbtt. 


Cartwriokt  v.  Blackworth.  Nov.  6th. 

ALEXANDER  shewed  cause  against  a  rule  for  an  at-  ir  a  party  a- 
tachment  for  non-payment  of  money  pursuant  to  an  award  Se^s  ranted 
and  the  Master's  allocatur.    In  this  case  an  action  was  J>buint  Jt»  «n- 

largement,  he 

brought  to  recover  a  certain  sum  alleged  to  be  due  from  cannot  after- 
the  defendant  to  the  plaintiff.     Before  trial  the  cause  was  that  it  Vat  not 
referred  to  an  arbitrator,  with  power  to  determine  what  l^^117 
was  due  from  the  former  to  the  latter.     The  arbitrator  di-      In  an  award, 

the  direction  to 
enter  a  verdict 
in  favour  of  a  plaintiff  for  a  certain  turn,  is  equivalent  to  an  order  to  pay  that  turn. 
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1832.        rected  a  verdict  to  be  entered  for  the  plaintiff  for  204£, 

Cartwrioht   an<*  afe°  ordered  the  defendant  to  paj  the  plaintiff  the 

*•  costs  of  the  reference,  which  amounted  to  a  sum  of  48/. 

Black  worth. 

A  demand  of  both  sums  was  afterwards  made  upon  the 
defendant,  but  they  were  not  paid.  A  rule  nisi  was  ob- 
tained in  the  last  term  for  an  attachment  for  non-payment 
of  them.  That  rule  was  enlarged  to  the  present  term  by 
consent.  As  a  preliminary  answer  to  the  rule,  I  object 
that  there  has  been  no  personal  service  of  the  original 
rule  on  the  defendant,  and  that  the  enlargement  of  the 
rule  by  consent  is  not  a  ground  for  waiving  personal  ser- 
vice. The  cases  in  which  the  enlargement  of  a  rule  has 
9  been  held  to  amount  to  a  waiver  of  personal  service,  are 
those  in  which  some  communication  between  the  parties 
can  be  proved  or  presumed  to  have  taken  place,  and 
the  necessity  for  personal  service  has  consequently  been 
waived.     Here,  no  such  communication  has  taken  place. 

Littledale,  J. — Upon  principle,  I  think  it  is  a  waiver; 
because,  by  not  objecting  to  the  want  of  personal  service 
at  the  time  of  enlarging  the  rule,  you  take  the  plaintiff 
off  his  guard;  as  he  might  have  applied  to  the  Court  to  be 
allowed  to  dispense  with  personal  service. 

Alexander. — Then,  I  submit  that  the  award  is  not  valid ; 
and,  if  so,  no  attachment  lies.  The  submission  gives  the 
arbitrator  power  to  determine  the  question  at  issue  between 
the  parties ;  but,  instead  of  so  doing,  he  directs  a  verdict 
to  be  entered.  That  was  beyond  his  power.  Hutchinson 
v.  Blackwall  (a)  is  in  point.  Besides,  he  makes  no  order 
for  the  payment  of  any  sum  of  money  by  the  defendant  to 
the  plaintiff.  As  none  is  directed  to  be  paid,  the  plaintiff 
cannot  proceed  by  attachment  for  the  non-payment  of  this 

(a)  1  Moore  &  Scott,  513 ;  S.  C.  8  Bing.  331. 
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money.    In  the  ease  of  Edgdl  v.  DalHmore  (a),  the  Court        1832. 
of  Common  Plea*  refused  to  grant  an  attachment  for  non-    c^BT^RIOHr 
payment  bf  money  pursuant  to  an  award,  where  the  award  "• 

merely  found  a  debt  to  be  due,  but  did  not  contain  any 
order  to  pay.  The  Court  there  said,  that  the  defendant 
was  not  in  contempt,  and,  therefore,  no  attachment  could 
issue ;  the  plaintiff  must  be  left  to  his  action.-  The  lan- 
guage of  the  Court  in  that  case  applies  to  the  present. 
The  arbitrator  has  directed  a  verdict  to  be  entered  in  fa- 
vour of  the  plaintiff  for  2044.,  which  is,  in  fact,  saying  that 
he  finds  the  defendant  to  be  indebted  to  the  plaintiff  in 
that  amount.  But  he  has  not  directed  the  defendant  to 
pay  that  sum.  There,  the  Court  decided  that  the  order 
to  pay  did  not  follow  as  an  inference  from  the  finding  of 
the  debt  to  be  due.  The  order  to  pay,  therefore,  cannot 
be  inferred  in  this  case  from  the  fact  of  the  arbitrator  di- 
recting a  verdict  to  be  entered  in  favour  of  the  plaintiff 
for  the  sum  in  question.  If  so,  the  defendant  cannot  be 
in  contempt  for  not  paying  a  sum  of  money  which  he  was 
not  ordered  to  pay.  The  demand  in  this  case  was  of  204/. 
for  damages,  and  4&L  for  costs.  Although  there  was  ait 
order  made  by  the  arbitrator  for  the  payment  of  the  costs 
by  the  defendant,  yet,  as  the  amount  of  damages  could 
not  be  demanded,  the  plaintiff  is  not  entitled  to  have  an 
attachment  even  for  the  costs,  which  he  might  demand. 
The  case  of  Strutt  v.  Rogers  (b)  decided,  that,  if  a  party 
in  whose  favour  an  award  is  made,  demand  more  than  is 
due  to  him,  he  cannot  have  an  attachment  for  the  non- 
payment, on  that  occasion,  of  the  sum  which  is  due.  Here, 
the  sum  really  due  was  the  amount  of  costs ;  and  the  plain* 
tiff,  having  demanded  a  larger  sum  than  was  due,  is  not 
entitled  to  his  attachment  even  for  the  amount  of  costs, 
which  is  due. 

(a)  il  B.  Moore,  541;  S.  C.  3  Biog.634.  (b)  7  Taunt.  213. 
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1832.  Kelly  supported  the  rule. — It  is  true,  that,  in  this  case, 

"     T  the  arbitrator  bas  technically  made  a  mistake  in  the  form 

Cartwright  * 

v.  of  his  award.     The  arbitrator  does  not  award  in  express 

lackwobth.  ^j^g  ^^  the  defendant  shall  pay  the  sum  of  2042.;  but, 

forgetting  for  a  moment  that  he  was  not  making  an  award 
under  an  order  of  Nisi  Prius,  he  has  merely  directed  that 
a  verdict  should  be  entered  for  the  sum  of  204/.  Ar- 
bitrators are  not  bound  to  use  precisely  technical  words; 
and  if  the  meaning  of  an  arbitrator  can  be  collected  from 
his  words,  it  is  sufficient  to  support  the  award.  It  is  quite 
clear,  from  the  language  of  the  award,  that  the  arbitrator 
intended  the  defendant  to  pay  that  sum  to  the  plaintiff. 
The  only  remedy  which  the  plaintiff  has  to  enforce  that 
intention,  is  by  attachment,  as  he  can  bring  no  action ;  for, 
it  would  be  impossible  to  introduce  averments  so  as  to 
support  an  action.  At  any  rate  he  is  entitled  to  his  at- 
tachment for  the  costs.  The  submission  to  the  arbitrator 
is,  first,  of  all  matters  of  difference  in  the  cause,  and  then 
there  is  an  express  provision  that  the  costs  shall  be  in  the 
discretion  of  the  arbitrator.  I  admit,  that,  if  a  demand  is 
made  of  a  larger  sum  than  is  due,  the  plaintiff  cannot  have 
an  attachment  for  the  non-payment  of  the  smaller  sum. 
But  here  there  Was  a  demand  of  both  sums,  namely,  of  the 
204/.  for  the  damages,  and  of  the  48£  for  the  costs.  There 
is,  therefore,  no  objection  to  the  attachment  on  the  latter 
ground. 

Littledale,  J. — I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  The  arbitrator,  by  directing  a  ver- 
dict to  be  entered  for  20R,  has  done  that  which  is  tanta- 
mount to  directing  that  sum  of  money  to  be  paid  by  the 
defendant  to  the  plaintiff.  He  does  not  use  so  many  words, 
but  he  directs  that  to  be  done  which  will  enforce  payment. 
If  a  verdict  were  entered  for  that  sum,  the  plaintiff  might, 
in  due  course,  issue  execution  for  that  amount.  In  the 
case  of  Edgell  v.  Dallimore,  the  Common  Pleas  would 


MICHAELMAS  TERM,  3  WILL.  IV.  493 

not  grant  an  attachment,  because  the  arbitrator  had  not         1832. 
directed  any  sum  of  money  to  be  paid.     But  here  he  has    CaRTWRIOBT 
given  such  a  direction.     That  being  my  opinion  on  this  v. 

point,  it  is  unnecessary  to  enter  into  the  question  as  to 
the  costs. 

Rule  absolute. 


Brookes  v.  Hutchinson.  NWm  nh. 

CHAD  WICK  JONES  applied  to  the  Court  for  a  rule  The  7  Geo.  4, 
nisi  for  the  discharge  of  an  insolvent  debtor  from  custody,  *  fve'nt  Aeta- 
ta which  he  was  detained  for  rent  alleged  to  have  accrued  lJ  «ppMw  t0 

°  m  rent  due  at  the 

due  for  certain  premises  formerly  in  the  occupation  of  the  time  of  the  in- 
insolvent.  The  affidavit  on  which  he  moved,  stated,  that  |ng  hu  dii- 
the  defendant  had  been  detained  at  the  suit  of  the  present  <*"**• 
plaintiff  for  certain  rent  due  from  the  latter  to  the  former, 
for  a  house  at  No.  5,  Harcourt  Street,  Mary-le-bone*  He 
presented  a  petition  on  the  14th  of  April  to  the  Insolvent 
Court;  and,  being  opposed  by  the  plaintiff,  he  was  re- 
manded for  six  months.  His  imprisonment  expired  on  the 
14th  of  October.  In  his  schedule  he  stated  the  [lease  of 
the  premises  in  question.  On  the  12th  of  October  he  was 
detained  at  the  suit  of  the  plaintiff  for  half  a  year's  rent, 
become  due  on  the  29th  of  September  last,  in  respect  of 
the  same  premises.  The  present  application  therefore  was, 
that  the  defendant  might  be  discharged  out  of  custody,  he 
having  surrendered  the  lease  he  held  from  the  plaintiff, 
and  ceased  to  have  any  interest  in  the  premises. 

Littledale,  J. — This  detainer  is  for  rent  which  has  ac- 
crued since  the  discharge  of  the  defendant.  If  the  defen- 
dant is  not  liable  for  this  rent,  that  is  a  ground  of  defence 
to  an  action  for  it,  but  not  a  ground  for  an  application  to 
this  Court.     He  can  only  be  discharged  by  the  Court,  on 
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1832.        the  ground  of  his  having  taken  the  benefit  of  the  act  in 
Brookes       aspect  of  the  debts  for  which  he  is  detained,  and  which 
v.  must  have  been  due  at  the  time  of  his  discharge. 

Hutchinson. 

Comyn  appeared  to  oppose  the  application. 

Rule  refused. 


Nov.  9th. 

Where  a  de- 
fendant moves 
to  set  aside  a 
cq.  ta.  on  the 
ground  of  mis- 
npmer,  the  affi- 
davits in  support 
of  the  motion 
must  be  intitled 
in  the  right 
name. 


Thorpe  v.  Hook. 

JujRLE  shewed  cause  against  a  rule  obtained  by  W.  H. 
Watson,  to  set  aside  a  ca.  sa.,  and  discharge  the  defendant 
out  of  custody,  on  the  ground  of  the  misnomer  of  the  defen- 
dant. He  took  a  preliminary  objection,  that  the  affidavits  in 
support  of  the  rule  were  improperly  intitled.  They  were 
intitled  Benjamin  Thorpe  against  John  Hook;  and  it  was 
alleged  in  the  affidavit,  that  the  bill  was  filed,  and  final 
judgment  had  against  the  defendant,  by  the  name  of  James 
Hook,  but  the  ca.  sa.  was  issued  against  him  by  the  name 
of  John  Hook.  The  bill  and  judgment  being  against 
"  James/*  the  affidavits  ought  to  have  been  so  intitled. 
He  cited  Forbes  v.  Diemar  (a),  and  Doe  d.  Spencer  v. 
Want(b). 

W.  H.  Watson,  in  support  of  the  affidavits,  contended 
that  they  ought  to  be  intitled  according  to  the  ca.sa.:  the 
Court  could  look  no  further  than  that,  and  the  affidavits 
agreed  with  the  ca.  sa. 

Littledale,  J. — There  must  have  been  a  judgment. 
You  cannot  suppose  a  ca.  sa.  issued  without  one.  The 
officer  would  not  allow  the  writ  without  seeing  the  judg- 


Ca)  7T.  R.  661. 


(6)  8  Taunt.  647. 
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Why  not  intitle  them  as  you  would  a  plea  in  1832. 

abatement,  A.  B.  sued  by  the  name  of  C.  B.    The  affir  TliORPe 

davits  are  wrongly  in  titled.     You  must  move  again.  «. 

°  Ho  JK. 

Rule  discharged  (a), 
(a)  See  further  proceedings  in  this  case,  post. 


Doe  0.  Roe.  Na9m  xotkm 

JEjRLE  moved  for  judgment  against  the  casual  ejector,  if  two  terms 
The  declaration  was  served  in  the  vacation  of  Hilary  ^^otVdl- 
Term,  and  required  an  appearance  in  Easter  Term.    That  cla«tion  "> 

.    .        m  .  ejectment,  the 

term  and  Trinity  Term  had  both  elapsed  without  any  Court  wui  not 
application  being  made  for  judgment  against  the  casual  judgment 
ejector.  **iM*t}!Lc*' 

*  sua!  ejector  on 

that  service. 

Littledale,  J. — If  you  only  allow  one  term  to  go  by 
after  the  service,  I  can  grant  the  rule;  but,  if  you  permit 
two  terms  to  elapse,  I  cannot  grant  it.  It  is  contrary  to 
the  practice  of  this  Court. 

Rule  refused. 


Ex  parte  Higgs.  NoVt  j  m 

JMLlLLER  made  an  application  to  the  Court,  requiring  unless  there  is 
an  attorney  to  pay  over  a  sum  of  money  which  it  was  cuwtTan  appii- 
alleged  he  detained  improperly  in  his  possession.  cation  cannot 

Chambers 

Littledale,  J.,  suggested,  that  the  application  might  JX^ in  ll" 
have  been  made  by  summons  at  chambers,  as  a  less  ex- 
pensive method  of  proceeding. 
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1832. 

Ex  parte 
Higgs. 


The  Master  stated,  that,  as  no  cause  appeared  to  be  in 
Court,  an  application  could  not  be  made  against  an  attor- 
ney at  a  Judge's  chambers. 

Littledale,  J.,  permitted  the  application  to  be  made. 


Nov.  10M. 

Where  a  pri- 
soner, brought 
up  under  the 
compulsory 
clauses  of  the 
Lords'  Act,  is 
not  prepared 
with  her  sche- 
dule, and  she 
refuses  to  claim 
her  sixty  days, 
the  Court  is 
bound  to  allow 
them  to  her. 


Pierce  v.  Emma  Davidson. 

X  HE  defendant  in  this  case  was  brought  up  before  the 
Court,  under  the  compulsory  clauses  of  the  Lords'  Act, 
the  82  Geo.  2,  c.  28,  at  the  instance  of  the  plaintiff,  for 
the  purpose  of  compelling  her  to  assign  her  property. 
When  she  appeared,  she  was  not  prepared  with  her  sche- 
dule. She  was  asked  whether  she  claimed  her  sixty  days, 
for  the  purpose  of  preparing  it.  She  said,  she  would  not 
claim  her  sixty  days,  and  that,  rather  than  assign  her  pro- 
perty for  the  benefit  of  the  plaintiff^  she  would  be  trans- 
ported. 

Piatt,  on  the  part  of  the  plaintiff,  contended  that  the 
defendant  was  in  contempt  by  not  claiming  her  sixty  days; 
and,  therefore,  the  plaintiff  was  at  liberty  to  prosecute 
her. 


Littledale,  J. —  It  appears  to  me  that  the  clause 
(8. 17)  under  which  the  sixty  days  are  allowed  to  the  pri- 
soner, does  not  render  it  necessary  for  her  to  claim  those 
days,  but  the  Court  is  to  allow  them  to  her.  She  must, 
therefore,  be  prepared  with  her  schedule  in  sixty  days 
from  this  time.  The  defendant  must  be  remanded  for 
sixty  days  to  the  custody  from  which  she  has  now  been 
brought. 

Prisoner  remanded. 
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1832. 

Thomson's  Bail.  Nov.  12th. 

JtC.  V.  RICHARDS  opposed  a  bail,  who  had  made  the  it  is  not  neces- 
affidavit  required  by  R.  3,  Reg.  Gen.  T.  T.  1  Will.  4(a),  ihouid  sleep  fn 
on  the  ground  that  his  residence  was  not  stated  in  the  no-  ^^|„  j£ 
ticeofbail.     The  bail  was  described  as  "  of  41,  Fetter  notice  of  bail  as 

-r         „    ~  ...  1    1        1       1. 1  1  his  residence. 

Lane.     On  examination,  it  appeared  that  he  did  not  sleep  Costs oQustifica- 
at  41,  Fetter  Lane,  but  at  lodgings  elsewhere.     He  had,  Jj^w£|3£ 
however,  a  servant  sleeping  there,  and  he  himself  took  re-  ed,  although  the 

r     °  ^  bail  have  pass- 

freshments  there  occasionally.  By  affidavit,  it  appeared  ed. 
that  the  person  searching  for  the  bail  had  found  a  sale  ad- 
vertised as  about  to  take  place  at  41,  Fetter  Lane,  but  that 
he  had  discovered  the  bail  and  his  lodging.  Under  these 
circumstances  it  was  submitted,  that  the  real  residence  of 
the  bail  was  not  described  in  the  notice,  and,  therefore,  he 
must  be  rejected. 

C.  Phillips,  in  support  of  the  bail,  contended,  that,  as, 
if  a  burglary  were  committed  in  No.  41,  Fetter  Lane,  that 
house  might  be  described  as  the  dwelling-house  of  the  bail, 
he  occupying  it  by  his  servant,  the  description  given  by 
the  notice  of  the  bail's  residence  was  correct. 

Littledale,  J. — I  think  the  residence  stated  in  the 
notice  must  be  considered  as  the  residence  of  the  bail. 
The  bail  may,  therefore,  pass. 

C.  Phillips  then  applied  for  the  costs  of  justification  un- 
der R.  3  of  T.  T.  1  Will.  4  (&),  the  bail  having  justified. 

Littledale,  J. — No;  I  think  the  plaintiff  had  a  right, 

under  these  circumstances,  to  compel  a  justification  in 

open  Court. 

Costs  refused. 

(a)  Ante,  p.  103.         (b)  Ante,  p.  103.   See  Evan?  Bail,  ante,  p.  385. 
VOL.  I.  L  L 
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Nov.  1  Sih. 

The  Court  will 
not  grant  an  ap- 
plication requir- 
ing an  attorney 
to  pay  over  the 
interest  of  a  sum 
of  money  which 
has  come  im- 
properly into  his 
hands. 


Fenn  i?.  Wild. 

rr  HITCOMBE  moved  for  a  rule  to  shew  cause  why 
an  attorney,  whose  name  he  mentioned,  should  not  pay 
over  a  sum  of  money,  with  interest,  it  appearing  that  the 
money  had  come  into  his  hands  in  consequence  of  misre- 
presentations on  his  part. 

Littlbdalb,  J. — The  Court  cannot  grant  your  appli- 
cation as  to  interest.  But,  under  the  circumstances  of  the 
case,  you  may  take  your  rule  as  to  the  principal. 


Rule  granted  as  to  the  principal,  and  re- 
fused as  to  the  interest. 


Nov.  13th. 

In  the  state- 
ment of  a  par- 
ticular date  in 
an  affidavit, 
where  that  date 
is  essential,  it 
must  be  stated 
positively. 


Willes  v.  James. 

\jrODSON  moved  to  enter  up  judgment  on  an  old  war- 
rant of  attorney.  The  affidavit  was  dated  the  20th  No- 
vember, and  the  party  making  it  stated,  that  "  he  verily 
believes  that  the  defendant  is  alive,  for  he  saw  and  con- 
versed with  him  about  six  days  since." 


Littledale,  J. — Mr.  Justice  Lawrence  many  years  ago 
said,  that  the  word  "  about"  depends  on  the  conscience  of 
the  party  making  the  affidavit.  You  must  make  another 
affidavit,  for  the  one  with  which  you  are  now  furnished  is 
insufficient. 

Rule  refused. 
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1832. 

Smith's  Bail.  Nov.  13M. 

v.  RICHARDS  opposed  bail,  on  the  ground  that  the  The  residence  of 
residence  was  too  generally  described  in  the  notice.  They  entiy  described 
were  described  as  "  of  Chigwell  Road,"  without  stating  ^*dpfa*to 
any  street  in  that  place.  wel1  known,  as 

*  ■  a  village,  with- 

out mentioning 

Littledale,  J.— The  place  of  which  they  are  describ-  ™* ,trect  in  u' 
ed  is  well  known  as  a  village.     It  is  not,  therefore,  neces- 
sary to  mention  any  street  in  it.     The  description  is  suf- 
ficient. 

Bail  passed. 


Arundel  r.  Chitty.  ^ov.  uth. 

rV,  H.  WATSON  shewed  cause  against  a  rule  obtain-  If,  while  a  ea. 
ed  by  Erie,  calling  on  the  plaintiff  to  shew  cause  why  the  ©fa  plaintiff;  is 
defendant  should  not  be  discharged  out  of  custody.     The  J^f^f** 
facts  were  these: — In  the  month  of  July,  a  writ  of  ca.  sa.  •heriff,  the  de- 
issued  against  the  defendant  at  the  suit  of  the  plaintiff,  di-  gaily  taken  into 
rected  to  the  sheriff  of  Wiltshire.     Afterwards  a  letter  S^J^ 
was  written  to  the  under-sheriff  by  the  plaintiff,  directing  p*"011*  Jne  ««• 

*  m  °   so.  attaches,  and 

him  not  to  execute  the  writ  until  further  instructions  the  sheriff  can- 
should  be  received  by  him,  but  at  the  same  time  desiring  "he  defendant. 
him  not  to  discharge  the  defendant  out  of  custody,  if  he 
was  in  custody.  Soon  after  this  letter  reached  the  hands 
of  the  under-sheriff  the  defendant  was  taken  into  custody 
in  a  cause  of  Bastard  v.  Chitty.  This  custody  proved  to 
be  illegal,  because  an  arrangement  had  been  made  between 
the  parties,  and  the  warrant  withdrawn;  but  notice  of  this 
had  not  been  given  to  the  under-sheriff  at  the  time  of  the 
arrest.     The  writ  in  this  cause  having  come,  as  before 

ll2 
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1832.  mentioned,  to  the  bands  of  the  sheriff,  and  the  defendant 
Arundel  being  actually  in  custody,  although  it  was  wrongful,  he 
^  °-  conceived  the  writ  of  ca.  sa.  operated  as  a  detainer.     It 

Chitty.  #  r 

was  admitted  by  the  plaintiff,  that  the  exception  in  the 
plaintiff's  letter  was  intended  only  to  apply  in  case  the 
sheriff  had  taken  the  defendant  at  the  suit  of  the  plaintiff; 
in  which  case  the  plaintiff  did  not  intend  to  waive  his  exe- 
cution, and,  therefore,  that  the  present  detention  was  con- 
trary to  his  wish.  The  question,  therefore,  was,  whether 
this  was  in  fact  a  lawful  detainer  of  the  defendant.  He 
submitted  that  it  was;  and  that,  if  the  plaintiff  consented 
to  the  discharge  of  the  defendant,  the  judgment  would  be 
satisfied. 

Erie  supported  the  rule,  and  contended,  that,  as  the 
writ  was  only  to  be  executed  conditionally,  and  as  the 
custody  of  the  defendant,  at  the  time  the  under-sheriff  re- 
ceived the  writ,  was  illegal,  the  defendant  could  not  now 
be  considered  as  rightfully  detained. 

Cur.  adv.  vult. 

Littledale,  J. — On  looking  into  the  cases,  it  appears 
to  me  that  the  defendant  is  properly  in  custody.  He  was 
in  custody  at  the  time  the  ca.  sa.  was  lying  in  the  hands  of 
the  under-sheriff;  and  by  operation  of  law  the  writ  attaches 
from  the  time  he  is  in  custody,  though  at  the  suit  of  an- 
other. I  cannot,  therefore,  interfere  to  discharge  the  de- 
fendant. 

Rule  discharged. 
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1832. 

Hamlet's  Bail  Nov.  1 5th. 

Ji  HESIGER  opposed  bail,  on  the  ground  of  a  defect  in  To  desciibe  bail 

.  as  "jewellers," 

the  notice  of  bail.    They  were  there  described  as  "jewel-  WDen  they  are 

lers,"  but,  on  examination,  they  stated  that  they  were  on-  1^l^u  in 

ly  clerks  in  the  house  of  the  defendant,  who  is  a  jeweller,  «hop,  is  a  mis- 
description. 
but  were  not  engaged  in  any  part  of  the  business. 

Littledale,  J. — That  is  certainly  a  misdescription:  but 
I  shall  give  the  defendant  time  to  give  a  fresh  notice. 

Time  given  to  give  a  fresh  notice. 


Thorpe  v.  Hook.  Nmtm  l5tht 

&CIRE  facias  to  revive  a  judgment  more  than  a  year  in  #«./«.  on  a 
old,  against  James  Hook.     The  judgment,  and  all  prior  {banTyear  old, 
proceedings,  were  in  the  name  of  John  Hook.  Afterwards,  ^  the  writs  of 

.  *«•/«•»  which 

two  writs  of  set.  fa.  were  issued  and  returned  nihil.     The  have  been  re- 

i       -  Ai  ,      .,  A  turned  nihil,  the 

award  of  execution,  the  ca.  sa.,  and  the  warrant,  were  award  of  execu- 
against  James  Hook.  The  plaintiff  obtained  a  rule  nisi  JJMUES 
to  amend  the  two  writs  of  sci.  fa.,  the  sheriff's  return,  the  are  iMUed  in  a 

,       <.  .  ^  ,     ,  ,       .        different  Christ- 

award  of  execution,  the  ca.  sa.,  and  the  warrant,  by  in-  ian  name  from 

. .        .1  .TTr^j-jfr  j  ■         a      the  one  stated  in 

serting  the  name  of  John  instead  of  James,  according  to  the  judgment 
the  judgment  roll.     The  defendant,  who  had  been  taken  *?  Jht*  of.the 

*      °  ^  m  plaintiff,  the 

in  execution,  obtained  a  rule  nisi  for  his  discharge  out  of  Court  win  allow 
custody,  on  the  ground  of  the  variance  between  the  sci.  fa.  to  be  amende? 
and  subsequent  proceedings,  and  the  judgment  and  prior  the'one^uted8 
proceedings.     The  two  rules  came  on  together.  in  the  judgment, 

r  °  e  although  the  ca. 

to.  has  been  ex- 

W.  H.  Watson  contended— First,  that  the  ca.  sa.  could  £%."* '" 
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1832.        not  be  amended  after  it  was  retifrned,  as  was  the  case 

Thorpe       here,  although  there  were  instances  of  a  ca.  sa.  being 

"•  amended  after  it  had  been  executed,  and  before  its  re- 

Hook. 

turn ; — Secondly,  there  was  nothing  by  which  it  could  be 
amended,  unless  the  two  writs  of  set.  fa.,  the  sheriff's  re- 
turn, and  the  award  of  execution  should  be  amended.  It 
was  certainly  now  not  to  be  contended,  that  a  scire  facias 
was  not  amenable,  but  in  the  present  instance  the  appli- 
cation was  too  late.  From  2  Wms.  Saunders,  72,  and  Grey 
v.  Jefferson  (a),  it  appears  that  it  was  too  late  to  amend 
a  scire  facias  after  a  plea  of  nul  tiel  record*  If,  then,  a 
scire  facias  was  not  amendable  on  nul  tiel  record  pleaded, 
h  fortiori  the  Court  would  not  amend  a  scire  facias  after 
an  award  of  execution,  where  the  proceedings  were  by  ni- 
hilsy  in  which  cases  the  Court  required  the  greatest  strict- 
ness. But,  supposing  the  application  to  be  in  time,  the 
Court  would  not  amend  the  award  of  execution,  as  there 
was  no  instance  on  record  where  proceedings  were  amend- 
ed if  the  plaintiff  proceeded  by  two  nihils.  As  to  the  se- 
cond point,  if  the  writs  of  scire  facias  could  be  amended, 
the  Court  could  not  amend  the  sheriff's  return.  The 
Court  had  no  power  to  do  so ;  for,  the  statute  of  Henry  the 
Sixth  only  empowered  the  Court  to  amend  the  sheriff's 
return  for  the  misprision  of  the  clerk.  But  this  was  not  a 
mere  misprision.  Yet,  if  the  Court  could  amend,  they 
would  not  do  so,  as  it  might  operate  to  the  prejudice  of 
the  sheriff.  The  sheriff  was  not  obliged  to  return  nihil,  al- 
though the  practice  was  almost  inveterate  for  him  so  to  do. 
If  the  defendant  gave  notice  of  render,  and  the  sheriff  did 
not  summon  him,  but  returned  nihil,  whereby  the  defen- 
dant was  injured,  an  action  on  the  case  would  lie  against 
the  sheriff.  Returns  of  the  sheriff  were  never  amended 
except  on  the  application  of  the  sheriff  himself.  If  the 
return  were  amended,  the  award  of  execution  would  be  bad 

(a)  2  Strange,  1165. 
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on  the  face  of  it,  if  awarded  where  there  was  not  a  suffi-         1832. 
cient  return  of  record. 

Erie,  contri,  contended,  that  the  writs  ot  sci.fa.  might 
be  amended,  and  that  the  application  did  not  come  too 
late.  He  cited  Hampson  v.  Chamberlain  (a),  where  the 
entry  upon  record  was  amended  according  to  the  writs  of 
scire  facias  and  certiorari,  and  the  returns  thereof,  after 
issue  joined,  upon  a  plea  of  nul  tiel  record;  Sweetland  v. 
Beexley  and  Browne  (b) ;  where  a  scire  facias  against  bail, 
and  all  the  proceedings  thereupon,  were  ordered  to  be 
amended  by  the  record  in  the  original  action,  by  inserting 
the  word  Merchant  instead  of  Mercer,  being  the  defen- 
dant's addition,  after  issue  joined  upon  nul  tiel  record; 
Braswell  v.  Jaco  (c) ;  where  the  Court  ordered  writs  of 
scire  facias  on  a  judgment,  and  declaration  thereon,  to  be 
amended  conformably  to  the  judgment  roll:  Perkins,  Ad- 
ministrator, v.  Petit  (d),  where  a  scire  facias  against  bail 
in  error  was  amended  by  the  record  of  the  recognisance: 
and  Mann  y.  Callow  and  Another  (e),  where,  in  a  scire 
facias  against  bail,  the  recognizance  was  to  satisfy  the 
"  damages"  only,  the  Court  allowed  it  to  be  amended  by 
introducing  the  words  "the  debt  and"  before  the  word 
"  damages."  Then,  as  to  the  return  of  the  sheriff,  the 
Court  had  clearly  a  power  to  amend  that  return  under  the 
8  Hen.  6,  c.  12,  s.  2.  The  word  "  return "  was  intro- 
duced into  the  section  itself.  The  amendment  may  be 
made  by  the  Court,  where  the  defect  arises  from  the  mis* 
prision  of  the  clerk.  The  defect  here  was  clearly  a  mis- 
prision. 

Cur.  adv.  vult. 

Littledale,  J.,  after  recapitulating  the  facts  of  the 

(a)  Barnes,  3.  (d)  2  B.  &  P.  275. 

(6)  Id.  4.  (e)  1  Taunt.  221. 

(c)  9  East,  316. 
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1832.  case. — It  seems,  from  considering  all  the  cases  on  the  sub- 
ject, that  the  amendment,  in  such  cases  as  the  present,  is  a 
matter  for  the  discretion  of  the  Court.  If,  in  this  case, 
the  defendant  could  shew  that  he  would  sustain  any  dis- 
advantage in  consequence  of  permitting  the  amendment 
prayed,  I  should  not  perhaps  allow  it ;  but  that  not  being 
shewn,  I  shall  permit  the  writs  of  set.  fa.  to  be  amended. 
But  then  it  is  said,  that  the  Court  cannot  amend  the  re- 
turn of  one  of  its  officers.  But  the  8  Hen.  6,  c.  12,  s.  2, 
directly  authorizes  the  Court  to  amend  the  returns  of  its 
officers,  where  the  defect  has  arisen  from  the  misprision  of 
the  clerk ;  and  there  are  numberless  instances  in  Finer'* 
Abridgment,  where  amendments  quite  as  extensive  as  the 
one  here  prayed  have  been  allowed  by  the  Courts.  It 
appears  to  me,  that,  assuming  the  writs  of  set.  fa*  to  be 
amendable,  the  Sheriff  might  be  called  into  Court,  and 
desired  to  amend  his  return  accordingly;  in  the  same 
manner  that,  in  a  case  in  2  Lord  Raymond,  1060,  "  a  sci. 
fa.  out  of  the  Petty  Bag,  returned  in  the  Queen's  Bench, 
to  repeal  the  Queen's  letters  patent  granted  to  WeUs,  was 
amended,  and  Sprig,  a  man's  name,  was  amended,  and 
made  Spring,  by  the  instructions  given  to  the  clerk  of  the 
Petty  Bag;  and  the  clerk  of  the  Petty  Bag,  who  made 
out  the  writ,  was  sent  for  to  amend  it;  because,  he  who 
made  it  ought  to  amend  it;  and  the  Court  examined  him 
touching  the  truth  of  the  instructions."  Then,  it  is  said, 
that,  as  the  ca.  sa.  is  executed,  there  is  nothing  to  amend 
by.  Certainly,  if  you  go  at  once  from  the  judgment  to  the 
ca.  sa.,  there  is  nothing  by  which  it  can  be  amended. 
But,  when  the  previous  steps  are  amended,  there  is  some- 
thing to  amend  by.  Then,  it  is  said,  that  the  ca.  sa.  can- 
not be  amended  after  it  is  executed.  But  this  appears  to 
have  been  done  in  the  case  of  Browne  v.  Hammond  (a),  in 
which  case  the  writ  was  amended  by  the  record  of  the 

(«)  Barnes,  10. 
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judgment  making  the  defendant's  name  Edmund  instead  of  1832. 
Edward.  So,  in  Mackie  v.  Smith  (a),  a  ca.  sa.  was  amend- 
ed after  it  had  been  executed,  by  altering  the  name  of  the 
plaintiff  in  the  writ  from  John  to  James,  the  real  name 
of  the  plaintiff.  The  constant  current  of  practice  has 
been  to  permit  amendments  in  such  cases.  The  rule  must 
therefore  be  made  absolute  for  the  amendment.  But,  as 
this  application  has  been  rendered  necessary  by  the  plain- 
tiff's negligence,  I  think  he  ought  to  pay  the  costs  of  both 
motions,  as  was  done  in  the  case  of  Hunt  y.  Kendrick  (6). 

Rule  absolute  accordingly. 

(a)  4  Taunt.  322.  (6)  See  Hunt  v.  Kendrick,  2  Black.  836. 


Sturges8  v*  Claude.  2Vbo.  16th. 

X  HIS  was  an  application  on  the  part  of  the  sheriff,  un-  The  l  &  2  wui 
der  the  1  &  2  Will.  4,  c.  58,  s.  6  (a),  to  be  relieved  from  Ji^JJ^ 
the  conflicting  claims  made  on  property  which  had  been  claims  in  equity. 
seized  by  him. 

Busby  appeared  for  certain  parties  who  had  filed  a  bill 
in  equity  against  the  defendant,  as  executors  of  his  father, 
and  which  parties  laid  claim  to  the  property  in  question, 
as  part  of  the  father's  estate. 

Goulburn,  Serjt.,  on  the  part  of  the  execution-creditor, 
contehded  that  the  party  for  whom  Mr.  Busby  appeared 
had  no  such  claim  upon  this  property  as  could  be  noticed 
by  the  Court  under  the  Interpleader  Act.  As  he  had 
thought  proper  to  file  a  bill  against  the  defendant,  he 

(a)  2  Dowl.  Stat.  571. 
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1832.        must  abide  by  the  remedy  he  had  selected.    The  Inter- 
Sturoebs     plea^er  Act  only  applied  to  proceedings  at  law. 


V. 

Claude. 


Patteson,  J. — I  do  not  think  the  act  applies  to  claims 
set  up  in  consequence  of  proceedings  in  equity. 

The  rule  was  then  discharged,  on  terms  agreed  on  be- 
tween the  parties. 


Nov.  \7th.  Stout  v.  Smith. 

Special  service    J3YLES  moved  to  make  a  rule  absolute  for  referring  it 

to  the  Master  to  compute  principal  and  interest  on  a  bill 
of  exchange.  The  rule  had  been  served  in  the  following 
manner: — The  defendant  was  away  from  his  chambers; 
but  a  board  was  stuck  up  at  the  door,  directing  letters  and 
parcels  to  be  left  at  the  hair-dresser's.  The  rule  had 
been  left  there,  and  the  hair-dresser  said  that  he  was  in 
the  habit  of  receiving  letters  and  parcels  for  the  defen- 
dant. 

Littledale,  J. — That  will  not  do.     The  service  is  not 
sufficient. 

Rule  discharged  (a). 

(a)  See  Englehart  v.  Morgan,  Gent.,  one  &c,  ante,  p.  422. 
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1832. 

Rex  v.  Page.  Nov.  ism. 

v  .  LEE  moved  that  a  defendant  might  be  allowed  to  Tow indict- 

plead  in  formd  pauperis  to  an  indictment  for  perjury.  King's  Bench,  a 

The  indictment  had  been  preferred  before  and  found  by  Jefeftdant • wiU 

*  •'be  allowed  to 

the  grand  jury  at  Clerkenwell,  and  removed  by  certiorari  plead  inform* 
into  the  King's  Bench.    The  defendant  had  made  an  affi-  making  an  affi- 
davit that  he  was  not  "  worth  5/.  in  the  world,  his  wearing  ^ ^  «.," 
apparel  only  excepted,  and  all  his  just  debts  being  paid/'  &c* 

Littledale,  J. — You  may  take  your  rule. 

Rule  granted. 


Rex  t\  The  Justices  of  Staffordshire.  Nov.  nut. 

\jrREAVES  moved  for  an  attachment  against  the  over*  where  a  rule 
seers  of  the  poor  of  the  township  of  Stanton,  in  the  county  f^J^^^" 
of  Stafford,  on  the  following  facts: — A  rule  nisi  (a)  for  a  tices  to  hear  an 
mandamus  had  been  granted  last  Easter  Term,  at  the  in-  charged  with 
stance  of  Stanton,  calling  on  the  justices  of  the  peace  of  ^the^uiticea 
Staffordshire  to  shew  cause  why  a  mandamus  should  not  J*v  **  JPP*1" 
issue  to  rehear  an  appeal,  upon  notice  to  be  given  to  them,  rish  which  ap- 
and  also  to  the  churchwardens  and  overseers  of  the  parish  jj^Tthe  refusal 
of  Mayfield.     Upon  shewing  cause  against  this  rule,  it  ^notinStSi 
was  discharged  generally,  "  with  costs."     The  justices  to  ite  *****  ■*- 

.  though  served 

did  not  appear  by  counsel  to  oppose  the  rule;  but  the  with  the  rule 
churchwardens  and  overseers  of  Mayfield  did.    The  rule  though  the  jus- 
was  drawn  up,  "  with  costs  to  be  paid  to  the  said  defen-  tfeetdidnotap- 

.  .  pear  by  counsel. 

dants,  the  justices,  or  their  attorney.  It  appeared,  by 
the  affidavit  of  the  attorney  for  the  churchwardens  and 
overseers  of  Mayfield,  that  the  overseers  of  Stanton  had 
been  duly  served  with  the  rule,  and  had  refused  to  pay 

(«)  See  the  report,  ante,  p. 484. 


SHIRE. 


508  CASES  IN  THE  PRACTICE  COURT,  K.  B. 

1832.        the  €08184  which  were  allowed  by  the  Master  of  the  Crown 

"£T   °ffice- 

V. 

The  Justices  of         _      .  .  ,  _ 

Stafford-         Whttcombe  objected  that  the  overseers  of  Stanton  were 
not  bound  to  pay  the  costs  of  any  but  the  Justices. 

Greaves  urged  that  the  present  rule  was  drawn  up  ac- 
cording to  the  general  practice  where  rules  n$si  for  man- 
damus had  been  discharged  under  similar  circumstances. 
He  cited  Rex  v.  Justices  of  Monmouthshire  (a),  where 
this  had  been  done.  He  contended  that  the  justices  were 
merely  trustees  for  the  parties  interested.  The  present 
case  was  like  the  case  of  a  certiorari  to  remove  an  order, 
where  the  parish  officers  opposed  the  rule;  and  it  had 
never  been  doubted  that  such  officers  were  entitled  to 
their  costs,  where  the  rule  was  discharged  generally  with 
costs. 

Littledale,  J. — The  parish  officers  were  not  entitled 
to  their  costs  under  this  rule;  and,  therefore,  the  attach- 
ment cannot  be  granted.  There  was  another  case  which 
lately  occurred,  in  which  the  rule  nisi  for  a  mandamus  had 
been  discharged,  with  costs  to  be  paid  to  the  justices,  but 
without  costs  to  the  parish  officers. 

Attachment  refused  (&). 

(a)  IB.  &  Ad.  895. 
(6)  See  1  Will.  4,  c.  21,  s.  6 ;  2  Dowl.  Stat.  41,  n.  (e). 
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Rex  v.  Wood.  Nov.  23rd. 

JoLUTCHINSON  shewed  cause  against  a  rule  obtained  in  order  to  ob- 
by  White,  for  an  attachment  against  the  defendant  for  not  ment'todis- " 
obeying  a  subpoena  issued  out  of  this  Court,  to  appear  at  ob^icncc  to  * 

J     °  r  *  rr  subpoena  requir- 

the  Quarter  Sessions.     The  affidavit  on  which  the  rule  ing  the  attend- 
was  obtained,  did  not  state,  that,  at  the  time  of  serving  the  nets  at  the 
copy  of  the  subpoena,  the  original  was  shewn.     It  should  SJnTAeorL 
appear,  he  contended,  that  the  original  had  been  shewn  at  tfnai  "ftp"" 

•        .  n  .         i  mu«t  be  shewn 

the  time  of  serving  the  copy.  at  the  time  of 

serving  a  copy. 

Littledale,  J. — The  original  ought  to  be  shewn  at 
the  time  of  serving  the  copy,  in  order  to  justify  the  issuing 
of  an  attachment. 

Rule  discharged. 


King's  Bail.  Noy,  24th. 

HUTCHINSON  opposed  bail,  on%the  ground  that  only  The  roles  of 
two  days'  notice  of  bail  had  been  given,  instead  of  four,  as  ^Siiffonr 
required  by  the  rules  of  T.  T.  1  W.  4(a).  days*  notice  of 

^  J  v  t  bail,  do  not 

apply  to  the 

Piatt,  in  support  of  the  bail,  contended  that  those  rules  £ne£f  *  pri,r 
did  not  apply  to  the  case  of  a  prisoner.     The  defendant 
here  was  a  prisoner,  and  therefore  the  notice  was  suffi* 
cient. 

Littledale,  J. — The  rule  does  not  apply  to  the  case 
of  a  prisoner. 

Bail  passed. 

(a)  Ante,  p.  102. 
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Nov.  24M.  Askew  v.  Hayton. 

The  return  of  a  JdLACKBURN  shewed  cause  against  a  rule  which  had 
return  the  re-  been  obtained  for  quashing  a  certiorari  and  the  return  to 
iiot* !?^  t°d  **' an<*  *88U*n8  a  procedendo,  on  the  ground  that  it  did  not 
according  to  its   return  the  record  itself,  but  merely  stated  it  according  to 

its  tenor.     That  was  sufficient. 

Wightman,  contrb,  cited  Palmer  and  Another  v.  For- 
syth and  Bell  (a),  where  a  certiorari  issued  to  remove  a 
cause  from  an  inferior  Court,  and  the  Court  below  re- 
turned a  copy  of  the  record,  and  not  the  record  itself;  the 
Court  quashed  the  writ  and  return,  and  awarded  a  pro- 
cedendo. 

Littledale,  J. — The  rule  must  be  made  absolute. 

Rule  absolute. 

(a)  4  B.  &  C.  401. 


Nov.24tk.  Johns  t>.  Mills. 

In  all  cases  of  JUSTICE  having  been  unsuccessful  in  a  motion  for  a 
SSfS^rhU  rvAe  nisi>  Wlied  to  the  Court  for  permission  not  to  file 
ther  successful     the  affidavits  on  which  the  motion  was  made. 

or  not,  the  affi- 
davits in  support 

filed*1"  mUSl  be       Littledale,  J.— They  must  be  filed.    It  is  contrary 

to  the  invariable  practice  of  the  Court  not  to  do  so. 

Application  refused. 
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Ex  parte  Owen.  2^.  24th. 

r  .  LEE  applied  to  re-admit  an  attorney,  and,  his  affi-  All  matters  re- 
davit  proving  imperfect,  he  requested  permission  to  pro-  admSsionof"" 
duce  an  amended  affidavit  at  Chambers.  attornies  must 

be  settled  in 
term  time,  in 

Littledale,  J.— This  is  never  done.     These  matters  ^chamteraf 
must  always  be  settled  in  open  Court  during  term. 

Application  refused. 


Sutton  v.  Lord  Cardross.  ^    a4/A 

JL  HESIGER  shewed  cause  against  a  rule  for  setting  where  a  ca.  so. 
aside  a  ca.  sa.9  and  all  proceedings  on  it,  on  the  ground  is  iMued  »n  the 

*  **  °  course  or  a  term, 

that  it  was  tested  in  the  name  of  Lord  Tenterden,  who  was  tC8ted  in  the 
alive  on  the  first  day  of  Michaelmas  Term,  although  it  was  Justice  who 
not  issued  until  after  his  death.     The  question  was,  whe-  Jme  oTusmng6 
ther  this  amounted  to  an  irregularity.     He  contended  that  ***  *"*»  but 

i  •      •    ■         n       i  alive  on  the  first 

it  did  not,  according  to  the  principle  of  relation.  Thus,  day  of  the  term, 
all  judgments,  at  whatever  time  signed,  related  back  to  „ot  inquirelnto 
the  first  day  of  the  term  in  which,  or  immediately  subse-  {^"th**?^ 
quently  to  which,  they  were  signed.  The  writ  might  but  will  consider 
therefore  be  tested  in  the  name  of  the  Chief  Justice  who  the  face  of  it  the 
was  alive  on  the  first  day  of  term.  ***  b  *"*"• 

Kelly,  in  support  of  the  rule,  contended  that  the  writ 
could  not  be  so  tested. 

Cur.  adv.  ttdt. 

Patteson,  J. — I  have  consulted  the  other  Judges,  and 
we  are  of  opinion  that  we  ought  not  to  enter  into  the 
question  as  to  the  exact  day  on  which  the  writ  was  issued. 
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Sutton 

v. 

Lord 

Cardross. 


If  we  did,  we  should  destroy  the  principle  of  relation  which 
has  always  obtained  in  practice,  that  a  writ  issued  at  any 
time  in  term  has  relation  to  the  first  day  of  it.  As  the 
writ  is  right  on  the  face  of  it,  we  cannot  enter  into  the 
question  as  to  whether  it  was  issued  on  the  day  on  which 
it  bears  date. 

Rule  discharged,  without  costs. 


Nov.  2Ath. 

The  undertak- 
ing of  an  attor- 
ney can  only  be 
enforced  by  at- 
tachment, where 
he  haa  given  it 
for  his  client. 


Ex  parte  Watts. 

%^AMPBELL  applied  for  a  rule  nisi  for  an  attachment 
against  an  attorney  for  not  fulfilling  his  undertaking.  A 
person  had  become  indebted  to  the  plaintiff  for  various 
sums  of  money,  which  he  was  unable  to  pay.  The  attor- 
ney against  whom  the  present  application  was  made,  gave 
his  undertaking  to  the  present  applicant  for  the  payment 
of  those  sums.  Although  he  was  an  attorney,  he  did  not 
act  as  the  attorney  for  the  debtor.  The  undertaking  thus 
given  he  had  not  fulfilled. 

Littledale,  J. — There  is  no  case  in  which  the  Court 
has  interfered  to  attach  an  attorney  for  the  non-fulfilment 
of  his  undertaking,  unless  he  is  engaged  as  attorney  in  the 
cause  in  which  the  undertaking  is  given. 


(a)  See  Walker  v.  Arlett,  ante, 
p.  61 ;  In  re  Pdterson,  ante,  p.  468 ; 
In  re  Greaves,  1  C.  &  J.  374,  n.; 


Rule  refused  (a). 

and  Bursell  v,  Janes,  3  B.  &  Aid. 
47. 
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Wood  v.  M osely.  2fcw.  5th. 

KlJTT  moved  to  be  allowed  to  sign  judgment  on  a  sci.  Where  several 
fa.     Tbe  writ  was  returnable  on  the  28th  April,  and  va-  madePto sum- 
rious  attempts  had  been  made  to  summon  the  defendant.  ™<»»*«knl,«* 

*.v«  r  on  a  «ci./a.,  re- 

AcCOrding  to  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  81  (a),  the  turnabieon  the 

«    .      .m  .11  •         •     *  •!••  i        •    •     28th  ^pr#7,  and 

plaintiff  was  entitled  to  sign  judgment,  eight'days  having  eight  days  had 
expired  since  the  return  of  one  sci.  fa.  riTm  oflhe^ 

writ;  an  appli- 

Littledale,  J. — You  must  either  issue  two  writs  of  sci.  c^°j^^mberto 
fa.  or  summon  the  defendant.     But  you  ought,  in  either  «gn  judgment 

J  .  m     J  B  was  held  too 

case,  to  come  within  a  reasonable  time.     You  are  now  too  late,  without 
late  to  obtain  judgment  on  the  writ  you  have  issued,  un-  defendUwugain. 
less  you  summon  the  defendant  again. 


Rule  refused. 


(a)  Ante,  p.  194. 


Anonymous.  Na9m  16M. 

JljLARRISON,  in  moving  for  a  distringas  under  s.  3  of  in  order  to  get 
ZWiUA,  c.39(6),  produced  an  affidavit,  which  stated,  ™£fthf? 
that  attempts  had  been  made  three  several  times  to  serve  miL  4»  a  39' 

*  there  must  be 

the  defendant  with  the  writ  of  summons,  (specifying  how  three  attempts 
the  attempts  were  made,  and  that  one  was  made  by  appoint-  summons  left, 
ment  of  defendant's  clerk) ;  and  the  affidavit  proceeded  to  2^°^^" 
state,  in  the  words  of  the  act,  "  that  the  defendant  had  defendant  keeps 

.  out  of  the  way 

not,  according  to  the  exigency  of  the  writ,  appeared  to  the  to  avoid  being 
action,  and  could  not  be  compelled  so  to  do,  without  some  **"*  ' 
more  efficacious  process." 

Patteson,  J. — I  think  you  should  go  on  to  state,  that 
you  believe  the  defendant  keeps  out  of  the  way  to  avoid 
being  served,  or  that  a  copy  of  the  summons  was  left  for 
the  defendant. 

(b)  See  3  Dowl.  Stat.  145. 

VOL.  I.  MM 
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Awonymocs.    keen  held  that  a  copy  must  be  left,  as  well  as  that  three 
attempts  had  been  made. 

Patteson,  J, — I  cannot  say  that  it  will  be  absolutely 

necessary,  in  all  cases,  to  serve  the  summons;  but  you 

ought,  at  least,  to  state  your  belief  that  the  defendant 

keeps  out  of  the  way  to  avoid  being  served ;  upon  adding 

that,  you  may  have  your  rule. 

Rule  granted. 


Nov.  20th. 

Where  bail, 
having  made  the 
affidavit  requir- 
ed by  Rule  3, 
T.  T.  1  Will.  4, 
justify  after  ex- 
ception, al- 
though the 
plaintiff  does 
not  appear  to 
oppose,  the  de- 
fendant is  still 
entitled  to  the 
costs  of  the  jus- 
tification. 


Johnson's  Bail. 

JlLA  TT  applied  for  the  costs  of  the  justification  of  bail* 
They  had  made  the  affidavit  required  by  Rule  3,  T.  T. 
1  Will.  4  (a),  and  were  excepted  to  by  the  plaintiff.  The 
bail  had  now  come  up,  but  the  plaintiff  had  not  appeared 
to  oppose  them.     They  had  accordingly  justified. 

Littledale,  J. — You  may  have  the  costs  notwithstand- 
ing the  plaintiff  does  not  appear. 

Costs  granted. 

(a)  Ante,  p.\03. 


Nov.  20th 

Where  a  bail 
swears,  under 
Rule  3,  T.  T. 
1  WilLi,  "that 
he  is  not  bail  for 
any,"  without 
adding  "  other 
perton,"  it  is 
sufficient. 


Smith's  Bail. 

(JhANNELL  opposed  bail,  on  the  ground,  that  in  the 
affidavit  of  sufficiency,  made  under  Rule  3,  T.  T.  1  Will. 
4(6),  the  bail  stated,  "  that  they  were  not  bail  for  any," 
without  stating  "  other  person,"  or  "  in  any  other  action." 
It  would  be  impossible  to  assign  perjury  on  such  a  statement. 
The  bail,  not  having  complied  with  the  form  annexed  to 
the  rule  of  Trinity  Term,  1  Will.  4,  must  be  rejected. 


^6)  Ante,  p.  103. 
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Littledale,  J. — I  am  not  sure  that  you  could  not  as-         1832. 
sign  perjury  on  that  statement.     The  words,  "  bail  for    smith's  Bail 
any,"  mean  "  bail  for  any  other  person.* 

Bail  passed. 


Jackson  v.  Elam.  jy^  20th. 

J3ARSTO  W  moved  for  judgment  upon  a  set.  fa.  issued  The  ruici 
by  the  plaintiff's  executors  to  revive  the  judgment  obtain-  fc "81>'M  X09ei* 
ed  in  this  cause.     It  did  not  appear  that  the  defendant  /"•»  •ppb«j  J° 

*  *  the  case  of  both 

had  been  summoned  or  had  received  any  notice  of  the  principal  and 
proceeding.  It  was,  however,  contended,  that  the  Rule 
\  U.T.  2  Will.  4,  8. 81  (a),  did  not  apply  to  the  case  of  a 
sci.fa.  to  revive  a  judgment.  If  s.  81  were  taken  in  con- 
nection with  s.  80,  it  would  appear  that  the  former  only  ap- 
plied to  proceedings  against  bail,  the  object  of  the  rule  be- 
ing to  give  notice  to  them  in  order  that  they  might  have  an 
opportunity  of  rendering  their  principal.  But  the  reason 
of  the  rule  did  not  apply  to  a  case  in  which  judgment  had 
already  been  obtained  against  a  defendant. 

Littledale,  J.  (after  conferring  with  the  Master) — 
The  language  of  s.  81  is  general,  and  the  Courts  never  in- 
tended to  limit  its  operation  to  proceedings  against  bail. 
There  may  be  good  reason  why  a  plaintiff  should  not  avail 
himself  of  an  old  judgment,  without  giving  that  notice  in 
substance  to  the  defendant,  which  the  form  of  the  pro- 
ceeding indicates  to  be  necessary. 


Rule  refused. 


(a)  Ante,  p.  194. 


mm2 
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Nov.  20M. 


The  Uniformity 
of  Process  act,  2 
WW.  4,  c.  39, 
applies  to  the 
commencement 
of  actions  only, 
and  not  to  the 
continuance  of 
actions  com- 
menced before 
the  act  came  in- 
to operation. 


Storr  and  Another  v.  Bowles. 
[Before  the  Four  Judges.] 

A3.  HUGHES  made  an  application  to  the  Court  for  an 
order  upon  the  officer  at  the  bill  of  Middlesex  Office,  di- 
recting him  to  sign  a  pluries  bill  of  Middlesex,  In  Easter 
Term  last,  a  bill  of  Middlesex  had  been  issued  against  the 
defendant,  which  had  been  continued  by  alias  and  pluries 
to  the  first  day  of  the  present  term.  Another  pluries  bill 
of  Middlesex  having  been  tendered  at  the  bill  of  Middlesex 
office  for  signature,  the  officer  refused  to  sign  it,  alleging 
that  he  had  received  directions  from  Mr.  Justice  Patteson 
not  to  sign  any  writs  but  such  as  were  issued  under  the 
new  act. 


Patteson,  J.,  said,  that  he  had  merely  sent  him  a  copy 
of  the  new  rules. 

S.  Hughes. — These  writs  were  issued  to  prevent  the 
operation  of  the  statute  of  limitations.  The  1  &  2  Will.  4, 
c.  39,  gave  a  new  form  of  writ ;  but  that  act  speaks  of  the 
commencement  of  actions  only ;  and  therefore  a  writ  issued 
under  the  new  act  would  not  be  a  continuance  of  a  bill  of 
Middlesex,  which  was  another  species  of  writ.  He  there- 
fore submitted  that  the  Court  should  direct  the  officer  to 
sign  the  writ  as  required. 

Per  Curiam. — Upon  looking  at  the  act,  it  appears  to 
be  confined  to  the  commencement  of  actions,  and  not  to 
the  continuance  of  them ;  the  signer  of  the  writs,  therefore 
ought  to  have  signed  the  bill  of  Middlesex,  as  prayed. 


Application  granted. 
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Ex  parte  Senior.  jan.  n^, 

rr.H.  WA  TSON  applied  to  re-admit  an  attorney.  The  An  attorney,  in- 
first  day  of  Michaelmas  Term  was  the  2nd  November,  and  piy  for  re-ad- 
the  1st  November  was  a  holiday  in  the  Kings  Bench  office.  mi8f!°n'  V-u<* 

J  °  up  his  notice  in 

He  was,  therefore,  unable  to  stick  up  his  notice  in  that  the  king's 
office  on  the  1st  November.     On  the  2nd  November,  how-  its  opening,  on 
ever,  he  stuck  it  up  at  the  opening  of  the  office.     There,  {{j*  tern^of  °f 
it  had  remained  throughout  the  term.     All  the  other  re-  whic.h  his  notice 

.        it  **  n  was  intended  to 

quisites  stated  in  the  rule  of  Court  of  T.  T.  33  Geo.  3,  be  given:— 
had  been  complied  with.     He  submitted,  that  sticking  up  dent'compii-" 
the  notice  in  the  King's  Bench  office,  as  he  had  describ-  *°£  *  yj!1 33 
ed,  was  a  sufficient  compliance  with  the  rule  in  that  parti-  Geo.  3. 
cular.     He  cited  Ex  parte  Davey  (a),  where  an  attorney 
intending  to  apply  to  be  re-admitted  on  the  roll,  affixed  his 
notice  outside  the  Court,  in  the  morning,  before  the  sitting 
of  the  Court  on  the  first  day  of  the  term  of  which  notice 
was  intended  to  be  given ;  the  Court  held  that  it  was  a  suf- 
ficient compliance  with  the  rule  of  T.  T.  33  Geo.  3. 

Parke,  J. — Let  him  be  re-admitted. 

Rule  granted. 
(a)  4  D.  &  R.  646. 
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Jan.  \2th.  DoE  d.  JoNES  V.  RoE. 

If  the  tenant  in  JLrOWLING  moved  for  judgment  against   the  casual 

overandsayshe  ejector.     The  peculiarity  in  the  service  was,  that  the  per- 

nafu^Tnd  ob!  8on  serving  the  declaration  did  not  read  it  over  or  explain 

ject  of  a  decia-  it;  the  tenant,  however,  read  over  the  declaration,  and 

ration  in  eject- 
ment, it  ii  not  said  he  understood  the  nature  and  object  of  it. 

necessary  for 

the  person  serv- 

ing  it  to  read  it  PARKE,  J. — That  will  do. 

over  or  explain  Rule  ^  (a)# 

(a)  See  2  Tid.  Prac.  1209,  9th  edit 


Jan.  21s*.  SH1PT0N  V.  SHIPTON. 

Where  a  war-  J3ALL  moved  for  judgment  on  an  old  warrant  of  attor- 
makes  no  men-  ney.  The  difficulty  in  the  case  is  as  to  the  amount  for 
ortheVrindpi,  wnich  the  judgment  should  be  entered  up.  It  was  an  ae- 
but  the  defea-     tion  of  debt  on  a  bond  for  1,600/.,  to  secure  the  payment 

sance  does,  the  . 

Court  will  allow  of  a  sum  of  800/.,  and  interest.  The  warrant  of  attorney 
SueUdtifonrAebe  was  for  800/.,  without  mentioning  the  "  interest.M  The 
principal  and     defeasance  stated,  that  the  warrant  was  given  to  secure 

interest.  ° 

the  payment  of  800/.,  "  and  interest"  The  defeasance, 
and  the  warrant  of  attorney,  must  be  considered  and  taken 
as  one  instrument,  and  then  the  Court  would  look  at  the 
intention  of  the  parties  to  them.  That  they  must  be  con- 
sidered as  one  instrument  was  clear,  from  one  stamp  only 
being  necessary  (a);  and  by  rule  42  Geo.  8(b),  the  attor- 
ney was  required  to  write  the  defeasance  and  warrant  of 
attorney  on  the  same  paper.  He  also  cited  Woottey  and 
Another  v.  Jennings  (c). 

(a)  Cawtkorne  v.  Holbtn,  1  N.  (6)  2  East,  136. 

R.  279.  (0  5  B.  &  C.  165 
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Parke,  J. — You  may  sign  judgment  for  1,600/.,  but         1833. 


issue  execution  for  the  800/.  and  interest  only.  Shipton 

Rule  granted. 


V. 

Shipton. 


Smith  v.  Crump.  Jan.  22nd. 

U.  L.  ADOLPHUS  shewed  cause  against  a  rule  for  set-  i»  a  iummons, 
ting  aside  a  summons  for  irregularity.     The  alleged  irre-  the  plaintiff  u 
gularity  was,  that  the  name  of  the  plaintiff  was  not  stated  as  JJ^^dwwiii 
the  person  who  would  enter  an  appearance  for  the  defen-  enter  an  appear- 

*  #  *  *  ance  for  the  de- 

dant,  if  he  did  not  comply  with  the  exigency  of  the  process,  fendant,  if  he 
That  was  an  immaterial  omission,  for  it  must  be  quite  clear,  JJ™  uVanir- 
from  reading  the  summons,  who  would  enter  the  appear-  reg«tarity- 
ance  in  case  of  the  defendant's  default,  because  the  name 
of  the  plaintiff  had  appeared  in  the  previous  part  of  the 
summons  as  the  person  giving  notice. 

Parke,  J. — The  omission  is  an  irregularity.  The  sta- 
tute provides  the  form  in  which  the  summons  is  to  be 
drawn,  and  if  parties  will  not  take  the  trouble  of  looking 
at  the  act  before  they  proceed,  they  must  take  the  conse- 
quences. If  we  once  enter  into  the  question  as  to  what  is 
material  or  what  is  immaterial  in  the  process,  we  shall 
have  innumerable  questions  of  that  sort  coming  before  the 
Court.  The  best  way  is  to  make  parties  remember  the 
course  they  ought  to  pursue  by  setting  aside  their  pro- 
ceedings for  not  doing  what  they  ought. 

J.  L.  Adolphtu  then  pointed  out  a  fatal  defect  in  the 
jurat  of  the  affidavit  on  which  the  rule  had  been  obtained; 
on  which  it  was — 

Discharged,  with  costs. 
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Jan.  23rd.  The  King  v.  Lady  Briscoe. 

TheifF*ft.4,  VsURWOOD  moved  for  a  rule  to  shew  cause  why  a 
gives  power  to  commission  under  the  1  Will.  4,  c  22,  s.  4(a),  should  not 
the  Court  to  is-   jssue  t0  examine  witnesses  in  France  on  an  indictment 

sue  commissions 

in  certain  cases   against  the  defendant  for  perjury.     The  words  of  the  sec- 

fortheexamina-  „  . 

tion  of  witnesses,  tion  were  "  in  every  action;  but,  in  the  present  case,  his 
^indictments!    application  referred  to  an  indictment.     As,  however,  the 

act  was  a  remedial  one,  the  Court  might  be  disposed  to 
extend  its  provisions  to  such  a  case  as  the  present. 

Parke,  J. — This  is  not  an  action.  The  distinction  be- 
tween an  action  and  an  indictment  is  clear.  The  statute 
only  applies  to  actions,  and  therefore  the  present  applica- 
tion cannot  be  granted. 

Rule  refused. 

{a)  See  2  Dowl.  Stat.  43. 


Jan.  23rd.  MokLAND,  Bart.,  and  Others  v.  Chitty  and  Cox. 

where  the  sher-  jJODD  had  obtained  in  this  case  a  rule  on  the  part  of 
CourtPfor8  relief6  l^e  sheriff  of  Glamorganshire,  under  the  Interpleader  Act, 
™?,?r,the  1.*  2  the  1  &  2  Will.  4,  c.  58,  s.  6  (a),  calling  on  the  plaintiffs  and 

Will.  4,  c.  58,  "  °  * 

s.  o,  the  inter-  Mr.  Farquhar  Fraserf  a  party  claiming  mining  machinery 
no  blame  ap-      and  goodsseized  under  kfi.fa.  issued  in  the  cause,  to  ap- 

eiXVto!heaeCxe-   Pear  before  the   Court>   in    order    that    such    relief  as   the 

cution-creditor,  Court  should  think  fit  might  be  afforded  to  the  sheriff. 
the  sheriff,  each  Mr.  Fraser  claimed  the  machinery  and  goods  seized  un- 
K»l*nl£l     dor  a  mortgage  from  Cox,  the  defendant,  for  24,000/.,  and 

served  notice  on  the  sheriff  not  to  sell.     The  parties  ap- 

(«)  2  Dowl.  Stat.  571. 
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peared  before  the  Court  by  counsel,  and  an  order  was         1833. 
then  made  referring  the  case  to  the  Master,  in  order  that      TT^^^" 

°  MORLAND 

he  might  decide  whether  the  goods  legally  belonged  to  v. 

__  C II  ITTY. 

Mr.  Fraser  or  not,  the  question  of  costs  being  reserved 
for  the  consideration  of  the  Court.  The  Master  having 
heard  the  case,  reported  that  the  goods  belonged  to  Mr. 
Fraser,  and  were,  consequently,  not  liable  to  the  exe- 
cution. 

Vaughan  Williams  moved  that  Mr.  Fraser,  the  mort- 
gagee, should  be  allowed  his  costs  on  the  proceedings  be- 
fore the  Master.  As  his  goods  had  been  illegally  seized, 
he  ought  not  to  be  compelled  to  incur  costs  in  procuring 
their  restoration.  Either  the  plaintiffs  or  the  sheriff  ought 
to  pay  him  his  costs. 

Dodd,  for  the  sheriff,  contended,  that  as  the  sheriff  was 
bound  to  seize  in  obedience  to  the  ji.  fa.,  and  as  he  could 
not  know  at  the  time  he  seized  that  the  goods  belonged  to 
Mr.  Fraser,  it  would  be  contrary  to  the  spirit  of  the  act  if 
he  were  compelled  to  pay  those  costs. 

Parke,  J. — The  sheriff  ought  not  to  pay  the  costs;  and 
as  no  blame  appears  to  be  attached  to  the  plaintiffs,  I  do 
not  think  that  they  ought  to  pay  them  either. 

Rule  discharged,  each  party  paying  his  own 
costs. 
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1833. 


Jan.  23rd. 

Where  a  party 
gives  a  warrant 
of  attorney  to 
another,  without 
consideration,  in 
order  that  the 
latter  may  pro- 
tect the  goods  of 
the  former  from 
execution,  and 
judgment  and 
execution  are 
signed  and  is- 
sued against 
good  faith,  a 
Court  of  law 
will  not  inter- 
fere. 


Dukes  v.  Saunders. 

If  USB  Y  moved  for  a  rule  to  shew  cause  why  the  warrant 
of  attorney  given  in  this  case  should  not  be  cancelled,  and 
the  judgment  signed  and  execution  issued  thereon  should 
not  be  set  aside  with  costs.  The  defendant  executed  the 
warrant  of  attorney  in  favour  of  the  plaintiff,  and  the  de- 
feasance stated  that  it  was  given  to  him  to  secure  a  debt 
of  .500/.,  without  stating  what  the  debt  was.  The  facts 
were,  that  the  defendant,  who  was  a  son-in-law  of  the 
plaintiff,  being  in  difficulties  and  expecting  executions  to 
be  issued  against  him,  gave  the  warrant  of  attorney  in 
question  to  his  father-in-law,  in  order  to  protect  bis  goods. 
No  debt  was  in  fact  due  from  the  defendant  to  the  plain- 
tiff, as  was  distinctly  sworn.  The  plaintiff,  however,  sign- 
ed judgment,  and  a  levy  was  made  upon  the  goods  of  the 
defendant.  The  present  application  was,  therefore,  made 
to  set  aside  the  judgment  and  execution,  on  the  ground 
that  no  debt  was  due,  and  that  the  plaintiff  had  abused 
the  authority  vested  in  him  under  the  arrangement  before 
mentioned. 


Parke,  J. — The  Court  cannot  grant  this  application; 
the  plaintiff  was  the  trustee  of  the  defendant,  and  we  can- 
not interfere  between  the  trustee  and  his  cestui  que  trust. 
The  defendant  must  seek  his  remedy  in  equity.  This 
warrant  of  attorney  is  good  as  between  the  parties,  though 
it  might  be  void  as  against  creditors. 

Rule  refused. 
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1833. 

Day  v.  Waldock. 
Lawrence  v.  Same.  /an.  23rd. 

J.N  this  case  the  sheriff  applied  to  the  Court  for  relief  un-  Where  a  sheriff 
der  the  1  &  2  Will.*,  c.58,  s.6(a).     The  plaintiff  Day  ft.  fa.,  and  the 
delivered  a  fi.  fa.  to  the  sheriff  on  the  24th  June,  1832.  JC^^**" 
At  the  time  of  delivering  the  writ  he  requested  the  sher-  ou&ht  to  *»*• 

.  precedence  of 

iff  not  to  issue  his  warrant  immediately;  but  on  the  1st  another,  the 
August  he  desired  that  the  warrant  shtfuld  issue.     On  g^nt  the  sheriff 
the  3rd  August,  the  plaintiff  Lawrence  delivered  a  fi.  *xg[  J£*rr4th* 
fa.  to  the  same  sheriff,  under  which,  on  the  4th,  the  de-  58,  s.  6. 
fendant's  goods  were  seized.     In  half  an  hour  after  the 
seizure,  the  warrant  on  the  plaintiff  Day's  writ  was  de- 
livered to  the  officer.     Day  contended,  that,  as  his  writ 
had  been  first  issued,  he  had  a  right  to  receive  the  pro- 
ceeds of  the  seizure.     Lawrence  contended,   that  there 
was  fraud  on  the  part  of  Day,  and,  therefore,  that  the 
proceeds  of  the  seizure  ought  to  be  paid  to  him.     Under 
these  circumstances  the  sheriff  applied  to  the  Court  for 
relief. 

Parke,  J. — It  does  not  appear  to  me  that  this  is  a  case 
within  the  statute.  This  is  a  mere  struggle  for  prece- 
dence between  two  execution-creditors. 

Rule  discharged  (b). 
(a)  2  Dowl.  Stat.  571-  Q>)  See  Salmon  v.  James,  ante,  p.  369. 
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1833. 
Jan.  23rd.  FoRTESCUE  V.  JoNES. 

Where  a  rule  JjAAULE,  having  obtained  a  rule  nisi  for  setting  aside 
for  getting  aside  proceedings  for  irregularity,  moved  that  the  rule  might 
fnT^iarif8  **    ^e  grante(*  w^  a  stav  °^  proceedings  in  the  meantime. 

there  can  be  no 

fn^^uniew^       Parke,  J.— Have  you  given  notice  to  the  other  side? 

tice  of  the  mo- 
tion has  been 

given  to  the  op-       Maule. — We  have  not, 

posite  party. 

Parke,  J, — Then  you  cannot  have  your  rule,  with  a 
stay  of  proceedings. 

Rule  Tim  granted,  without  a  stay  of  pro- 
ceedings. 


jan.23rd.  Morris  v.  Gardner. 

If  money  is  im-  JO  USB  Y  applied  for  a  prohibition  to  restrain  the  Consis- 
handW aproc-  tory  Court  °f  Gloucester  from  proceeding  upon  a  sentence 
tor,  the  Consis-  pronounced  by  the  Judge  of  that  Court  against  the  de- 

tory  Court  may 

order  him  tore-  fend  ant  Gardner,  so  far  as  that  sentence  related  to  a  sum 
"*  !  of  61/.,  thereby  directed  to  be  paid  by  him  to  the  plaintiff*. 

Previous  to  the  year  1829,  the  defendant  for  many  years 
held  the  office  of  deputy  registrar  of  the  diocese,  and  that 
office  he  resigned  in  that  year.  He  had  also  during  that 
time  been,  and  at  the  time  of  the  suit  in  question  was,  a  proc- 
tor of  the  Court.  In  1827,  the  plaintiff  and  a  person  of  the 
name  of  Wintle  attended  as  the  executors  of  one  Jonathan 
Wintle,  at  the  defendant's  office,  to  prove  the  will  of  the 
testator.  The  defendant  granted  a  probate  as  deputy  re- 
gistrar, and  received  from  Wintle,  the  co-executor,  the 
sum  of  61/.  for  probate  duty  and  his  charges  as  deputy- 
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registrar  and  proctor.     In   1832,  and  after  the  death  of        1833. 
Winile,  the  co-executor,  the  plaintiff,  instituted  the  pre-       jf0R1I. 
sent  suit  in  the  Consistory  Court,  alleging  that  neither  he  *>• 

Gardner 

nor  Wintlehad  ever  received  probate  from  the  defendant's 
office,  and  therefore  prayed  that  a  fresh  probate  might 
be  granted  to  him  as  the  surviving  executor,  and,  gene- 
rally, that  justice   might  be  done  in  the  premises.     He 
also  alleged  that  the  defendant  had  forged  the  name  of  the 
superior  or  principal  registrar.    The  suit  being  of  a  crimi- 
nal nature,  the  defendant  appeared  in  Court  at  its  several 
stages,  and  protested  against  the  proceeding,  on  the  ground 
that  it  ought  to  have  been  commenced  by  articles  instead 
of  allegation.    He  took  no  measure  to  defend  the  suit,  ex- 
cept that  he  tendered  an  affidavit  made  by  a  person  who 
had  been  his  clerk  at  the  time  of  the  original  probate  be- 
ing granted,  which  stated,  that  soon  after  the  granting  of 
the  probate  he  had  delivered  it  out  according  to  his  cus- 
tom, to  a  person  who  claimed  it.   This  affidavit  the  Judge 
refused  to  receive,  and  pronounced  sentence  that  the  pro- 
bate should  be  granted  as  prayed,  and,  amongst  other 
things,  that  the  defendant  should  refund  to  the  plaintiff  in 
the  suit  the  sum  of  61/.    The  plaintiff  threatened  to  carry 
the  sentence  into  effect,  and  the  present  application  was, 
therefore,  made  for  a  prohibition  to  restrain  the  Court,  so 
far  as  the  enforcement  of  the  demand  of  61/.  was  concern- 
ed.    Busby  contended,  that  this  sum  was  either  a  fine,  or 
debt,  or  damages.     If  it  was  a  fine,  a  Court  not  of  record 
had  no  power  to  fine.     If  it  was  a  debt  or  damages  the 
Court  could  not  order  it  to  be  paid,  because  that  power 
only  belonged  to  a  Court  in  which  an  action  could  be 
brought  for  its  recovery,  and  such  a  Court  only  interfered 
by  making  such  an  order  for  the  sake  of  preventing  cir- 
cuity of  proceeding.     But  as  the  Consistory  Court  had  no 
power  to  entertain  an  action,  it  had  no  power  to  make 
such  an  order.     It  had  been  long  settled,  that  neither  a 
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1833. 

Morris 

v. 
Gabdneb. 


proctor  nor  apparitor  could  maintain  an  action  for  his  fees 
in  the  Consistory  Court. 

Cur.  adv.  vult. 

Parke,  J. — I  can  find  nothing  to  shew  that  the  Consis- 
tory Court  has  no  power  to  order  one  of  its  officers  to  pay 
over  a  sum  of  money  which  has  come  into  his  hands,  with- 
out giving  adequate  consideration  for  it.  In  the  absence 
of  such  an  authority,  and  it  being  reasonable  that  such  a 
power  should  be  exercised,  the  rule  prayed  cannot  be 
granted. 

Rule  refused. 


Jan.  23rd. 

Where  the  she- 
riff has  distrain- 
ed on  a  defen- 
dant's goods 
under  the  2  &  3 
Will.  4,  c.  39, 
s.  3,  and  the  de- 
fendant does 
not  appear  ac- 
cording to  the 
exigency  of  the 
writ,  the  plain- 
tiff may  enfer 
an  appearance 
for  him  without 
leave  of  the 
Court. 


Johnson  v.  Smealey. 

x^OOPER  moved  to  be  allowed  to  enter  an  appearance 
for  the  defendant  under  the  2  &  3  Will.  4,  c.  39,  s.  3  (a). 
A  distringas  had  been  issued,  and  a  levy  made  under  it. 
The  question  was,  whether,  under  these  circumstances, 
the  plaintiff  could  enter  an  appearance  for  the  defendant, 
without  the  leave  of  the  Court :  in  the  form  to  which  s.  3 
referred,  the  notice  was  to  the  defendant,  that  in  default 
of  his  appearance  within  eight  days  inclusive,  after  the  re- 
turn of  the  distringas,  the  plaintiff  would  enter  an  appear- 
ance for  him.  That  applied  to  cases  like  the  present,  in 
which  a  levy  had  been  made.  From  the  form,  it  should 
appear,  therefore,  that  in  such  cases  it  was  not  necessary 
for  the  plaintiff  to  obtain  the  leave  of  the  Court  to  autho- 
rize the  entering  of  an  appearance  for  the  defendant. 

Parke,  J. — If  the  parties'  goods  are  not  distrained,  and 


(a)  3  Dowl.  Statutes;  145. 


V. 

Smbalet. 
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the  sheriff  returns  non  est  inventus  and  nulla  bona,  it  is  1833. 
necessary,  according  to  the  act,  that  the  leave  of  the  Court  j0BKMV 
should  be  obtained  before  the  plaintiff  enters  an  appear- 
ance for  the  defendant.  But  where  the  goods  of  the  de- 
fendant are  distrained,  then,  according  to  the  form  attach- 
ed to  sect.  3,  the  plaintiff  may  enter  an  appearance  for  the 
defendant,  without  the  leave  of  the  Court.  That  form 
is  recognised  as  law  by  sect.  16.    The  appearance  may 

therefore  be  entered. 

Application  granted. 


Rex  9.  The  Inhabitants  of  Luxborouqh.  jan  ^rcL 

Jo  OLLETT  moved,  on  the  part  of  the  defendants,  who  where  one  in- 
were  the  inhabitants  of  the  parish  of  Luxborough,  to  be  pari8h  has  re- 
allowed  to  plead  guilty  to  an  indictment  for  the  non-repair  ™°?cd  an  in: 
of  a  road.    After  the  indictment  had  been  found,  one  of  it,  for  the  non- 
the  inhabitants  appeared  at  the  Sessions,  and  objected  to  into  the  Kingt 
the  parish  pleading  guilty  to  it.    That  inhabitant  had  J^£££S 
since  removed  the  indictment  by  certiorari  into  the  King's  »««urity  for 

i.  *  costs,  in  case  a 

Bench.  Ad  the  inhabitants  were  not  disposed  to  incur  verdict  of  guilty 
any  expenses  of  defending  an  indictment  when  they  were  ^er  \SZu  * 
disposed  to  plead  guilty  to  it,  they  now  applied  to  be  per-  a?*  0^nhn!0?^c 

mitted  SO  tO  plead.  permitted  io 

plead  guilty  to 
the  indictment. 

Parke,  J.  (having  learned  from  the  Master  of  the 
Crown  Office  that  the  inhabitant  in  question  had  entered 
into  the  usual  recognizances  to  pay  the  costs  of  defending 
the  indictment,  if  a  verdict  of  guilty  should  be  found). — 
The  inhabitants  cannot  be  permitted  to  plead  guilty  to  this 
indictment  now  that  these  recognizances  have  been  enter- 
ed into.  They  will  be  in  no  worse  situation  in  conse- 
quence of  not  being  allowed  so  to  plead,  since,  if  a  verdict 
of  guilty  should  pass,  the  person  who  has  entered  into  the 
recognizances  will  be  alone  liable  for  the  costs. 

Rule  refused. 
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Jan.  23rd.  SEAWARD  V.  WlLLIAMS. 

Where  a  sheriff  e/.  JER  VIS  shewed  cause  against  a  rule  for  the  revival 

thei&2^Fi//.4,  of  the  original  rule  in  this  cause,  and  the  payment  by  the 

•n5inueis  di-  defendant  to  the  plaintiff  of  the  costs  of  the  original  appli- 

rected  to  try  the  cation  to  the  Court  in  this  cause,  and  also  of  the  issue 

rights  of  adverse  m 

claimants,  the  which  had  been  tried.  The  defendant  had  issued  an  exe- 
jud^cate°anerthe  cution  against  the  goods  of  a  third  person,  of  whom  the 
trial  on  the  costs  plaintiff  was  a  creditor.     The  goods  in  the  possession  of 

of  appearing  to     r  or 

the  sheriff's  the  third  person  were  claimed  by  the  plaintiff  under  a  bill 
issue.  of  sale.     The  sheriff  applied  to  the  Court  for  relief  under 

s.  6  of  the  Interpleader  Act,  the  1  &  2  Will.  4,  c.  58  (a). 
An  issue  was  accordingly  directed  to  be  tried  between  the 
plaintiff  and  the  defendant,  and  the  plaintiff  succeeded. 
The  object  of  the  present  application  was,  that  the  plain- 
tiff might  obtain  the  costs  to  which  he  was  put  by  appear- 
ing to  the  sheriff's  rule,  and  on  the  trial  of  the  issue. 
The  Court,  however,  had  no  power  to  entertain  such  an 
application,  as  it  had  done  all  that  the  act  authorized  it  to 
do  on  disposing  of  the  sheriff's  rule.  The  Court  was  in 
factyii/ic/f/s  officio. 

Lloyd  appeared  in  support  of  the  rule. 

Parke,  J.— The  Court  has  clearly  power  to  grant  such 
an  application  as  the  present,  if  it  sees  right  so  to  do.  If 
it  had  not  such  a  power  the  act  would  be  useless,  It  was 
the  fault  of  the  defendant  that  the  sheriff's  rule  and  the 
issue  were  necessary.  Therefore,  the  defendant  ought  to 
pay  the  costs  of  the  plaintiff's  appearing  on  the  sheriff's 
rule  and  of  trying  the  issue. 

Rule  absolute. 

(a)  See  2  Dowl.  Stat.  571. 
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.  -  • 

*  Cartwright,  Administrator!  t\  Cook.  Jan.  24th. 

JlSlACKBURN  shewed  cause  against  a  rule  obtained  by  where,  after 

Knowles,  for  reviewing  the  Master's  taxation.     The  action  J^inSr^gubject 

was  brought  by  Cartwright,  as  administrator,  to  recover  to  a  special  case, 

money  which  he  had  been  obliged  to  pay  after  the  death  fendant's  pleas 

of  the  intestate,  and  therefore  declared  for  money  paid  to  b  not  entitled  to 

the  use  of  the  defendant.     The  money  became  due  as  the  **'  COi^  of  wlt" 

J  nesses  in  sup- 

arrears  of  an  annuity,  of  which  the  intestate  was  the  port  of  that  plea, 
surety,  and  the  defendant  the  principal.  The  defendant 
pleaded  two  pleas — First,  the  general  issue— and,  Se- 
condly, a  set-off  for  money  advanced  to  the  intestate  in 
his  lifetime.  A  verdict  was  found  for  the  plaintiff  subject 
to  a  special  case.  Upon  the  argument  the  counsel  for  the 
defendant  began  by  urging  the  point  as  to  the  set-off;  but 
the  Court  intimated  that  it  could  not  be  supported,  as  the 
claim  and  the  set-off  were  not  in  the  same  right.  The 
Counsel  then  proceeded  to  the  general  issue,  and  upon 
that  succeeded,  on  account  of  an  agreement  by  which  the 
Court  thought  the  intestate  had  agreed  to  take  upon  him- 
self the  payment  of  the  annuity.  A  nonsuit  was  therefore 
directed  to  be  entered.  The  Master  on  taxation  allowed 
the  expenses  of  the  witnesses  for  the  defendant  to  prove 
the  set-off.  The  present  motion  had  been  made  to  re- 
view the  Master's  taxation,  on  the  ground  that  those  ex- 
penses ought  to  have  been  disallowed,  as  the  plea  of  set- 
off could  not  be  supported.  But  if  the  plaintiff  had  thought 
proper  to  demur,  those  expenses  would  not  have  been  in- 
curred, as  the  cause  would  not  then  have  gone  down  to 
trial*  As  he  had  not  demurred,  and  consequently  the 
defendant  was  put  to  those  expenses,  the  plaintiff  ought 
to  pay  them. 

Knowles,  contra,  contended,  that,  as  the  plea  of  set-off 
had  been  determined  to  be  a  bad  plea,  the  costs  ought  to 

VOL    I.  N  N 
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1833.        have  been  taxed  as  if  that  issue  had  been  found  for  the 
Cartwrioht   Pontiff ;  a°d>  therefore,  that  the  plaintiff  ought  not  to 


V. 

Cook. 


pay  the  expenses  of  the  defendant's  witnesses. 

Parke,  J. — If  the  plaintiff  had  demurred,  he  would 
have  been  entitled  to  the  costs  of  the  demurrer.  As  it 
was  clear  the  plea  could  not  be  supported,  it  is  not  just 
that  the  plaintiff  should  have  to  pay  the  costs  of  the  wit- 
nesses in  support  of  that  plea. 

Rule  absolute  for  reviewing  the  Masters 
taxation. 


Jan.  25th. 

Where  a  sur- 
veyor of  the 
highways  has 
improperly  al- 
lowed the  time 
for  producing 
and  passing  his 
accounts  to 
elapse,  the  Court 
will  compel  him 
to  produce  them 
by  mandamus. 


Rex  v.  Lewis  Lewis. 

AT  a  special  Sessions  for  the  highways,  held  October 
29th,  1828,  Lewis  Lewis  was  duly  appointed  surveyor  of 
the  highways  for  the  hamlet  of  Penmain,  in  the  county  of 
Monmouth,  for  the  year  ensuing,  and  he  accepted  the  of- 
fice; but,  instead  of  performing  the  duties  thereof  person- 
ally, he  agreed  with  one  Daniel  Lewis,  that  he  should 
perform  the  duties  of  the  office  for  him.  This  agreement 
was  without  the  consent  or  approbation  either  of  the  in- 
habitants of  the  hamlet,  or  of  the  justices;  and  Daniel 
Lewis  was  not  appointed  assistant  surveyor.  Daniel  Lewis 
accordingly  acted  throughout  the  year  for  Lewis  Lewis; 
and,  at  a  meeting  held  for  the  hamlet,  on  the  16th  Octo- 
ber, 1829,  he  produced  certain  accounts,  as  for  the  ac- 
counts of  Lewis  Lewis,  which  accounts  were  passed  by  the 
inhabitants  at  the  meeting,  but  were  never  taken  before 
one  justice,  pursuant  to  the  statute;  although*  en  the 
29th  of  the  same  month,  they  were  produced  and  verified 
on  oath  by  Daniel  Lewis,  at  a  special  Sessions  for  the 
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highways,  and  then  allowed ;  which  allowance  was  after-  1833. 
wards  removed  by  certiorari,  and  quashed  in  the  King's 
Bench.  Lewis  Lewis  had  never  rendered  or  produced 
any  account  whatever.  A  large  sum  of  money  had  been  re- 
ceived by  Daniel  Lewis  over  and  above  what  had  been  ex- 
pended on  the  highways;  and  part  of  this  sum  had  been 
paid  over.  In  consequence  of  its  being  discovered  that 
Daniel  Lewis  had  fraudulently  converted  to  his  own  use 
the  said  sum  of  money,  he  was  indicted  for  embezzling  it, 
being  charged  as  clerk  or  servant  of  Lewis  Lewis.  Owing 
to  various  delays  the  indictment  was  not  tried  till  the  Mi- 
chaelmas Sessions,  1832,  when  he  was  acquitted,  the  Ses- 
sions holding  the  offence  did  not  amount  to  felony,  within 
7  &  8  Geo.  4,  c.  29.  The  application  would  have  been 
made  earlier  but  for  the  pendency  of  the  indictment.  Lew- 
is Lewis  now  refused  to  produce  and  pass  his  accounts, 
on  the  ground  that  the  time  for  so  doing  was  passed. 

Greaves  moved,  on  affidavit  to  these  facts,  for  a  rule 
nisi  for  a  mandamus  to  compel  Lewis  Lewis  to  produce 
and  pass  his  accounts ;  which  was  granted  by  Parke ,  J.,  and 
was  afterwards  made  absolute,  no  cause  being  shewn  (a).   * 

(a)  See  Rex  v.  Justices  of  Den*      Rex  v.  Mayor  of  Norwich,  1  B.  & 
bighshire,  4  East,  142;  Rex  v. Spar-      Ad.  310. 
raw,  2  Strange,  1123, 1  Bott,  S.  C; 
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Jan,  25th.  Holdsworth  and  Others  v.  Wakeman. 

a  warrant  of  IN  this  case  a  rule  nisi  was  obtained  for  setting  aside  a 
to^ecure^he11  warrant  of  attorney,  and  the  judgment  and  execution  sign- 
payment  of  fu-    e(j  anj  issued  on  it.     The  motion  was  founded  on  affida- 

ture  costs,  and 

also  of  costs  and  vits,  which  alleged  impropriety  in  the  mode  of  obtaining 
dueandadvanc-  the  warrant  of  attorney;  but  which  were  fully  answered. 
Mto^he^Hent's  '*  appeared,  however,  that  the  warrant  of  attorney  had 
future  liability,    been  given  by  the  defendant   to  secure  the  payment  of 

is  valid  as  to  his 

actual  liability,    bills  of  costs  to  become  due,  as  well  as  of  bills  of  costs  al- 
ready due,  and  advances  of  money  already  made. 

R.  V.  Richards  shewed  cause,  and  contended,  that,  al- 
though the  warrant  of  attorney  might  be  void  so  far  as 
future  bills  of  costs  were  concerned,  it  was  not  void  as  to 
the  bills  already  due,  and  the  sums  already  advanced. 
The  plaintiffs  were  therefore  at  liberty  to  issue  execution 
for  the  amount  of  the  latter  bills  and  advances. 

Thesiger  and  White  supported  the  rule,  and  cited  Jones 
and  Another  v.  Hunter  and  Another  (a). 

Parke,  J. — In  that  case  the  warrant  of  attorney  ap- 
pears from  the  report  to  have  been  given  for  the  purpose 
of  securing  the  payment  of  future  bills  only.  But  here  it 
was  given  also  to  secure  the  payment  of  costs  already 
due,  and  advances  already  made.  It  does  not  appear  to 
me  that  the  warrant  of  attorney  is  void  altogether,  but 
that  it  is  void  only  as  to  that  part  which  was  to  become 
due.  The  Court  will  exercise  an  equitable  jurisdiction, 
in  order  to  prevent  the  client  from  being  forced  to  give 
security  for  future  costs;  but  we  cannot  go  so  far  as  to 
make  void  the  security  for  that  to  which  the  client  is  pro- 

(a)  Ante,  p.  462. 


HILARY  TERM,  3  WILL.  IV.  53; 

perly  liable.     Let  the  warrant  of  attorney  therefore  stand         1833- 
as  a  security  for  the  costs  due  and  money  advanced  up  to    Hoi 
the  time  of  its  being  given. 


.1 


DSWORTH 
V. 

Wakeman. 


Rule  discharged,  without  costs. 


Richards  v.  Cohen.  jan  25th. 

X  HIS  was  an  action  for  libel.     The  declaration  contain-  where  a  plain- 
ed  three  counts.     The  pleas  were — First,  not  guilty  to  0!neSof  gevcra^ 
the  whole — and,  Secondly,  several  justifications,  to  some  iwues,  and  the 
of  which  there  were  replications  and  issues  thereon,  and  to  ceeds  on  the 
the  others  demurrers  and  joinders.     The  trial  took  place  defendant's  wit- 
before  the  demurrers  were  argued,  and  a  verdict  was  found  neMe8  are  a* 

0         J  necessary  on 

for  the  plaintiff  generally — Damages,  One  Farthing.     A  the  issues  found 
summons  was  afterwards  taken  out,  calling  on  the  plaintiff  0n  the  issues 
to  shew  cause  why  the  verdict  found  for  him  should  not  thepiaimiff'wm 
be  entered  on  the  first  count  only,  and  for  the  defendant  be  entitled  to 

r™  r  the  costs  of  all 

on  the  second  and  third  counts.     The  summons  was  heard  his  witnesses 
before  Lord  Lyndhurst,  and,  after  time  taken  to  consider,  foPu0nd  foVhfm" 
he  made  an  order.     Afterwards,  a  summons  was  taken  out,  *nd  the  defen- 

dant  to  none  of 

calling  on  the  defendant  to  shew  cause  why  the  plaintiff  his. 
should  not  be  at  liberty  to  elect  on  which  count  he  would 
take  his  verdict.  He  elected  to  have  it  on  the  third  count, 
and  the  verdict  was  accordingly  entered  for  the  plaintiff 
on  the  third  count,  and  for  the  defendant  on  the  first  and 
second  counts.  The  demurrers  were  only  applicable  to 
some  of  the  pleas  to  the  first  and  second  counts,  which 
were  found  for  the  defendant.  It  was  agreed  between  the 
attornies  that  no  argument  should  take  place.  All  the 
plaintiff's  witnesses  were  necessary  in  support  of  the  count 
found  for  him;  and  all  the  defendant's  witnesses  were  as 
necessary  in  support  of  the   pleas  to  the  count  found 
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1833.        against  him,  as  in  support  of  those  to  the  counts  found  for 
Richards     ^im.     ®n  taxa^on»  the  Master  allowed  the  plaintiff  the 
«>•  general  costs  of  the  cause,  as  applicable  to  the  third  count 

only,  including  all  his  witnesses;  and  to  the  defendant  the 
costs  of  the  pleadings  only  in  respect  of  the  first  and  se- 
cond counts.  He  allowed  no  costs  of  the  demurrers  to 
either  party,  the  argument  having  been  mutually  aban- 
doned. He  allowed  the  costs  of  the  summonses  to  amend 
the  entering  of  the  verdict  and  consequent  thereupon. 

White  moved  for  a  rule  nisi  to  review  the  Master's  tax- 
ation, on  the  grounds — First,  that  the  costs  of  the  sum- 
monses ought  not  to  have  been  allowed  against  the  defen- 
dant— and,  Secondly,  that  the  Master  had  not  allowed 
the  defendant  sufficient  costs.  On  the  first  point,  he  sub- 
mitted that  the  defendant  was  rather  entitled,  than  liable, 
to  the  costs  of  the  summonses.  He  succeeded  on  the  first 
summons,  and  the  second  became  necessary  in  conse- 
quence of  the  plaintiff  not  having  claimed  his  election 
when  he  attended  the  first.  On  the  second  he  referred 
to  1  Reg.  Gen.  H.  T.  2  WM.4>,  8.74(a)— "No  costs 
shall  be  allowed  on  taxation  to  a  plaintiff  upon  any  counts 
or  issues  upon  which  he  has  not  succeeded;  and  the 
costs  of  all  issues  found  for  the  defendant  shall  be  de- 
ducted from  the  plaintiff's  costs:"  and  contended,  that,  as 
the  defendant  had  succeeded  on  two  out  of  the  three  is- 
sues, he  was  entitled  to  two  thirds  of  the  expenses  of  his 
witnesses,  in  addition  to  the  costs  of  the  pleadings  already 
allowed  him.  He  also  contended,  that,  as  the  plaintiff  had 
abandoned  his  demurrers  to  the  defendant's  pleas,  the  de- 
fendant was  entitled  to  the  costs  of  those  demurrers. 

Thesiger  appeared,  in  the  first  instance,  to  oppose  the 
application,  and  contended,  that,  as  all  the  witnesses  on  the 

(a)  Ante,  p.  193. 


V. 

Cohen. 
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part  of  the  defendant  were  as  necessary  to  him  in  support  1833. 
of  his  case  on  the  third  count,  which  was  found  for  the  Richards 
plaintiff,  as  they  were  on  the  first  and  second  counts,  they 
must  on  taxation  be  wholly  considered  as  witnesses  on  an 
issue  on  which  the  plaintiff  had  succeeded;  and,  there- 
fore, the  defendant  not  having  succeeded,  he  was  not  en- 
titled to  the  costs  of  those  witnesses.  The  costs  of  all  the 
witnesses  being  disposed  of,  nothing  remained  to  be  con- 
sidered on  taxation  but  the  pleadings  of  the  issues  on 
which  the  defendant  had  succeeded,  and  these  the  Master 
had  allowed  him.  As  to  the  costs  of  the  demurrers,  it 
having  been  mutually  agreed  that  no  argument  should  take 
place  upon  them,  neither  party  could  be  entitled  to  any 
costs.  With  respect  to  the  costs  of  the  summonses,  as 
they  were  incurred  in  enforcing  the  plaintiff's  right,  he 
was  entitled  to  them. 

Parke,  J. — I  think  the  defendant  ought  not  to  be 
charged  with  the  costs  of  the  summonses.  If  the  first 
and  second  counts  had  been  struck  out,  the  defendant 
would  have  been  in  no  worse  situation  on  the  facts  of  the 
case  than  he  is  now ;  because  his  witnesses  were  necessary 
on  the  third  count.  On  that  count  the  plaintiff  has  suc- 
ceeded, and  therefore  the  defendant  cannot  be  entitled  to 
any  costs.  He  has  been  allowed  the  costs  of  the  plead- 
ings of  the  issues  found  for  him.  As  to  the  demurrers,  it 
appears  that  by  mutual  consent  they  were  not  argued; 
and,  therefore,  neither  party  was  entitled  to  costs. 

Rule  absolute  for  deducting  the  costs  of  the 
summonses,  and  refused  as  to  the  rest. 
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Jan.  25th.  Rex  v.  Wilkins  and  Others. 

The  Court  will   ADOLPHUS  moved,  on  the  part  of  the  prosecutor, 

not  allow  a  par-     L       v         .    i      ,_         «■     .        ,  >. 

ty  to  prosecute  that  he  might  be  admitted  to  prosecute  tn  for md  pauperis. 
s^  fojSfwd  '*  was  an  indictment  for  perjury  against  the  defendant. 
pauperis  on  the   He  had  been  deprived,  by  conspiracy,  of  the  benefit  of 

common  am  da-  #  * 

vit  of  poverty:    various  legacies  to  which  he  was  entitled  under  his  father's 
grounds  must      wiH>  and,  in  order  to  enforce  his  claims  to  them,  he  had  in* 
m  ^fiatton!1   stituted  a  suit  in  Chancery,  in  formd  pauperis.     The  affi- 
davits on  which  he  moved  stated  various  circumstances, 
which  shewed  that  the  present  was  a  case  of  peculiar  hard- 
ship, and  that  the  applicant  was  in  great  distress. 

Pauke,  J. — It  appears  from  the  case  of  Rex  v.  Clarke 
and  Another  (a),  that  the  mere  affidavit  of  poverty  on  the 
part  of  the  prosecutor  is  not  sufficient  to  entitle  him  to 
prosecute  in  formd  pauperis.  There  must  be  some  spe- 
cial circumstances  in  the  case  to  authorise  the  Court  to 

grant  such  an  application. 

Cur.  adv.  vult* 

Jan.  3lsf.  Parke,  J. — I  have  considered  this  case  a  good  deal, 
and  have  communicated  with  the  other  Judges  on  the 
subject ;  and  we  were  desirous  of  assisting  the  prosecutor 
in  this  case  as  far  as  we  could.  But  there  are  two  rea- 
sons which  prevent  the  Court  from  granting  the  appli- 
cation. One  is,  that  the  applicant  is  a  volunteer,  and 
is  not  forced  into  this  Court;  for  he  has  himself  preferred 
his  bill  in  the  King's  Bench,  when  he  might  have  preferred 
it  at  the  Quarter  Sessions.  Secondly,  it  does  not  appear 
from  his  affidavit  whether  the  suits  in  equity  are  yet  de- 
termined. We  cannot  help  thinking  that  this  prosecution 
is  intended  to  assist  the  proceedings  in  equity. 

Rule  refused. 
(a)  3  Burr.  1308. 
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Kelly  v.  Dickinson  and  Another.  Jan.  28M. 

r  .  RICHARDS  applied  to  discharge   the  defendant,  On  applying  to 
Esther  Dickinson,  out  of  custody,  under  the  48  Geo.  3,  c.  soner  under  the 
123,  she  having  remained  in  execution  twelve  months  for  a  *he  ^me^rf    ' 
debt  not  exceeding  201.  the  cause  stat- 

°  ed  in  the  notice 

must  correspond 

Ball  appeared,  on  the  part  of  the  plaintiff,  to  oppose  ™  thlt  ^"wWch 
the  discharge.  The  notice  which  had  been  served  on  the  ||e  u  in  execu- 
plaintiff  did  not  state  the  name  of  the  cause  in  which  the 
defendant  was  in  execution  at  the  suit  of  the  plaintiff. 
The  name  of  the  cause  was  "  John  Kelly  v.  James  Dick- 
inson and  Esther  Bellamy,  otherwise  called  Esther  Dick- 
inson" The  notice  was  in  the  case  of  "  John  Kelly  v. 
James  Dickinson  and  Esther  Bellamy,  sued  as  Esther 
Dickinson" 

Parke,  J. — But  you  are  now  too  late  to  object  to  the 
form  of  the  notice,  as  you  appear  on  the  notice. 

Ball. — The  plaintiff  has  received  a  notice  in  a  cause  in 
which  he  appears  to  be  a  party,  and  therefore  he  comes  to 
the  Court  to  hear  what  is  to  be  alleged  against  him. 

Parke,  J. — Perhaps  it  is  not  a  waiver.  The  notice 
should  correspond  with  the  name  of  the  cause  in  which 
the  defendant  is  in  execution.  If  I  granted  the  rule  the 
marshal  would  not  discharge  the  defendant,  as  it  would  be 
drawn  up  in  the  name  of  the  cause  in  which  the  notice  had 
been  given,  and  that  woulc}  not  correspond  with  the  entry 
in  the  marshal's  book  of  the  name  of  the  cause  in  which 
the  defendant  is  in  execution.  The  rule,  therefore,  can- 
not be  granted. 

Rule  refused. 
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Jan.  29th.     The  King  v.  Maffe y,  in  the  cause  of  Maffey  r.  Goodwin. 

(Before  the  four  Judges). 

The  Comt  will  JOjRLE  shewed  cause  against  a  rule  obtained  by  Bar- 
tadraoent  for* "  stow  for  an  attachment  against  the  plaintiff  for  non-pay- 
the  non-pay-      ment  of  the  defendant's  costs  in  the  cause.     A  Judge's 

ment  of  costs  s    ° 

payable  under    order  for  the  reference  of  the  matters  in  difference  in  the 

an  award  at 

the  instance  of  cause  had  been  made,  and  the  arbitrator  had  found  that 
TOese^u^reof"  ^e  Pontiff  had  no  cause  of  action.  This  order  was  made 
a  deceased  par-  a  rule  of  Court  in  the  term  after  the  making  of  the  award. 

ty,  to  which  par-     Ait-  Ai  ii#»i  <■•    iaa.i* 

ty  they  were  to  A  few  days  after  the  term  the  defendant  died.  After  his 
pu  death  the  costs  of  the  cause  were  taxed,  and  the  rule  nisi 
for  an  attachment  against  the  plaintiff  for  the  non-pay- 
ment of  those  costs  was  obtained  on  the  part  of  the  de- 
fendant's administratrix.  He  contended  that  the  present 
rule  for  an  attachment  could  not  be  made  absolute.  The 
power  of  the  Court  to  grant  an  attachment  could  only  ex- 
ist in  the  case  of  its  suitors.  Here,  however,  the  defen- 
dant being  dead,  the  cause  had  ceased  to  exist,  and, 
therefore,  the  power  of  the  Court  to  grant  an  attachment 
had  ceased  also.  He  was  aware  of  the  case  of  Rogers  v. 
Stanton  (a).  But  that  case,  he  submitted,  would  not  now 
be  regarded  as  law. 

Barstow,  contrd,,  submitted,  that  the  case  of  Rogers  v. 
Stanton  was  perfectly  in  point;  and  there  was  no  reason 
for  the  suggestion  made,  that  the  Court  ought  not  to  be 
guided  by  it.  The  circumstances  in  that  case  were  not  so 
strong  as  those  in  the  present.  It  did  not  appear  there 
that  the  defendant  was  alive  an  entire  term  after  the  award 
had  been  made,  or  that  the  submission  had  been  made  a 
rule  of  Court  in  his  lifetime.  As  to  the  argument  that 
the  suit  had  abated,  it  might  be  that  the  suit  had  abated 

(«)  7  Taunt.  576. 
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for  the  purpose  of  establishing  a  right  or  imposing  a  liabili-  1833. 

ty  not  previously  existing,  but  not  for  giving  effect  to  pre-  The  Kinq 

vious  rights  or  enforcing  previous  liabilities.  He  submitted,  *• 
therefore,  that  the  present  rule  must  be  made  absolute. 

Per  Curiam. — We  are  of  opinion  that  the  only  remedy 
of  the  defendant  is  by  action.  The  suit  having  abated, 
the  Court  cannot  grant  an  attachment. 

Rule  discharged. 


The  King  0.  The  Justices  of  Essex.  jaflm  zoth. 

t/EREMY  shewed  cause  against  a  rule  obtained  by  Where  an  ap- 

Mirehouse  for  a  mandamus  to  be  directed  to  the  Justices  ^oor  rate  $8  en. 

of  Essex,  commanding  them  to  enter  continuances  and  J^^JJJ1^ 

hear  an  appeal  against  a  poor  rate.     The  appellant  had  not  appear  to 

t»        support  his  ap- 

entered  his  appeal  at  the  Epiphany  Sessions,  1833.     Be-  peai,  the  Session 
ing  advised  that  he  had  not  then  sufficient  materials  safely  ^  hea^the*^ 
to  prosecute  his  appeal,  he  gave  notice  to  the  respondents  peal,  and  make 
the  day  previous  to  the  day  of  hearing  appeals,  that  he  respondents' 
should  not  proceed  in  it ;  and,  when  it  was  called  on,  he  appellant. 
did  not  appear  to  support  it.   The  respondents  then  pray- 
ed that  the  Sessions  would  receive  evidence  of  the  due 
making  and  publishing  the  rate,  in  order  that  the  rate 
might  be  confirmed,  and  an  order  made  for  their  costs. 
The  Sessions  conceiving  they  had  no  jurisdiction,  the  ap- 
pellant not  appearing  to  support  his  appeal,  refused  to  go 
into  the  subject,  or  make  any  order  for  costs.   They  were 
not  unwilling  to  hear  it,  but  they  did  not  conceive  that 
they  had  power  so  to  do.    If  the  Sessions  made  the  order, 
the  appellant  was  willing  to  pay  the  costs,  but  he  could 
not  without  such  an  order. 

Mirehouse  appeared  to  support  the  rule,  and  prayed 
also  for  the  costs  of  the  motion. 
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The  Kino 

v. 

The  Justices  of 

Essex. 


Parke,  J. — The  Sessions  were  wrong  in  supposing 
they  had  no  jurisdiction  in  such  a  case.  It  is  clear  they 
had,  from  the  cases  of  Rex  v.  Justices  of  Essex  (a),  Rex  v. 
Inhabitants  of  Cawston  (6),  and  Ex  parte  Holloway  (c). 
As  it  is  evident  the  only  object  of  this  mandamus  \s  to  com- 
pel the  payment  of  costs  by  the  appellant,  the  best  course 
will  be,  that  he  shall  pay  the  costs  of  the  appeal  to  the  re* 
spondents,  to  be  taxed  by  the  Clerk  of  the  Peace,  and  this 
rule  be  discharged.  Each  party  will  pay  his  own  costs  of 
this  application. 

Rule  discharged,  the  appellant  undertaking 
to  pay  the  respondents  their  costs. 


(a)  8T.  R.583. 


(6)  4  D.  &  R.  445. 


(c)  Ante,  p.  26. 


Jan.  30th. 

Where  a  local 
statute  confers 
a  power  of  in- 
vestigating ac- 
counts upon  au- 
ditors to  be  an- 
nually elected, 
and  to  be  sum- 
moned by  the 
vestry  clerk,  at 
certain  stated 
intervals,  to  au- 
dit the  accounts, 
the  Court  will 
not  grant  a  man- 
damus to  compel 
the  latter,  when 
new  auditors 
have  been  elect- 
ed for  the  suc- 
ceeding year,  to 
call  a  meeting  of 
the  old  auditors 
to  audit  the  ac- 
counts of  the 
past  year. 


In  re  St.  Giles  and  St.  George's  Parishes. 

JRg  TERSDORFF  moved  for  a  writ  of  mandamus,  to  be 
directed  to  the  vestry  clerk  of  St.  Giles  injhe  Fields  and 
St.  George,  Bloomsbury,  commanding  him  to  lay  before 
the  auditors  of  those  parishes,  elected  on  the  17th  Janu- 
ary, 1832,  the  accounts  of  the  vestry  for  the  quarter  end- 
ing at  Christmas,  1832.  The  affairs  of  the  two  parishes 
are  regulated  by  a  local  act,  the  11  Geo  A,  c.  x.;  and  so 
far  as  relates  to  the  relief  and  maintenance  of  the  poor, 
the  parishes  are  united.  By  sections  7  &  8  of  the  statute, 
forty-five  persons  are  appointed  vestrymen  of  the  parish 
of  St.  Giles  in  the  Fields,  and  forty-five  persons  are  ap- 
pointed vestrymen  of  the  parish  of  St.  George,  Blooms- 
bury,  to  continue  in  office  until  the  Tuesday  next  before 
the  20th  January,  1831,  and  until  other  vestrymen  should 
be  elected  in  their  stead,  in  pursuance  of  the  directions  of 
the  act.     By  s.  10  it  is  declared,  that  one  half  at  the  least 
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of  the  persons  to  be  elected  vestrymen  shall  be  rated  to-  1833. 
wards  the  relief  of  the  poor  at  not  less  than  151.  per  an-  In  rg 
num.  and  the  remainder  at  not  less  than  50/.  per  annum/   St.  Giles  and 

i  i     in      n     i  i         St.  George's* 

and  that  not  more  than  one  half  of  the  persons  to  be       Parishes. 
elected  vestrymen  at  any  election  shall  be  persons  engaged 
in  retail  trade  within  the  parishes.     By  s.  12  it  is  provid- 
ed, that  fourteen  vestrymen  for  each  parish  shall  go  out 
of  office  annually,  and  that  their  successors  shall  be  elect- 
ed for  three  years:  but  every  vestryman  going  out  of  of- 
fice may  be  re-elected.     By  s.  15  it  is  enacted,  that  no  per- 
son shall  be  entitled  to  vote  for  vestrymen,  unless  rated  at 
251.  per  annum  towards  the  relief  of  the  poor.     By  s.  39, 
the  inhabitants  of  each  parish  qualified  to  vote  for  vestry- 
men are,  at  the  meetings  for  electing  vestrymen,  to  elect 
six  persons,  not  vestrymen,  three  at  the  least  of  whom  shall 
be  rated  at  75/.  per  annum,  and  the  remainder  at  not  less 
than  50/.,  to  be  auditors  of  the  accounts  of  the  vestrymen 
for  each  parish ;  and  such  auditors  shall  continue  in  office 
for  one  year.     By  s.  42,  the  vestrymen  of  the  two  parishes 
are  constituted  and  declared  the  vestrymen  of  the  joint 
vestry  of  the  said  parishes.     The  64th  section  regulates 
the  auditing  of  the  accounts  of  the  joint  vestry,  and  the 
time  and  mode  of  appealing. — "  And  be  it  further  enact* 
ed,  that  the  auditors  for  the  time  being  of  the  parish  of 
St.  Giles  in  t/ie  Fields,  and  the  auditors  for  the  time  being 
of  the  parish  of  St.  George,  Bloomsbury,  shall  be,  and 
they  are  hereby  constituted,  the  auditors  of  the  accounts 
of  the  vestrymen  of  the  said  joint  vestry;  and  all  such  au- 
ditors shall  be  summoned  by  the  vestry  clerk  of  the  said 
joint  vestry,  to  meet  together  at  some  convenient  place 
within  the  said  parishes,  within  twenty-eight  days  after 
each  quarter  day  in  each  and  every  year,  to  examine  the 
accounts  of  all  money  raised  and  expended  on  account  of 
any  rate  or  rates  made  and  levied  for  the  relief  of  the 
poor,  and  of  all  other  money  raised  and  expended  by  the 
vestrymen  of  the  said  joint  vestry  and  directors  of  the 
poor,  in  relation  to  the  said  parches,  under  the  authority 
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1833.         of  this  act;    and  at  every  such  meeting  of  auditors  as 

r  r  aforesaid,  which  meeting  the  said  auditors  are  hereby  em- 

St.  Giles  and   powered  to  adjourn  from  time  to  time,  all  accounts  of  such 

St.  George's  r        .  _.  .  .  . 

Parishes.      money  tor  the  quarter  preceding  such  meeting,  together 
with  the  proper  vouchers  for  the  several  items  charged  in 
the  said  accounts,  shall  be  submitted  to  the  auditors  pre- 
sent at  such  meeting,  who  shall  examine  into  and  audit 
the  same ;  and  when  and  so  soon  as  any  such  account  shall 
have  been  examined  into  and  allowed  by  such  auditors,  or 
by  the  majority  of  them  present  at  such  meeting,  the  same 
shall  be  stated  in  writing,  and  the  allowance  and  date  of 
such  allowance  of  such  auditors  shall  be  signified  by  some 
memorandum,  in  writing,  upon  such  account,  signed  by 
such  auditors,  or  by  seven  of  them;  and  every  such  ac- 
count so  allowed  and  signed  shall  be  left  in  the  hands  of 
the  vestry  clerk  of  the  said  parishes  for  the  inspection  of 
all  persons  interested  therein ;  and  the  said  auditors  may 
order  the  said  account,  or  any  part  thereof,  to  be  printed 
for  the  information  of  all  such  persons  interested  therein 
as  may  apply  for  the  same.     Provided  always,  that  the  ex- 
pense of  printing  such  accounts  as  aforesaid  shall  be  paid 
out  of  the  monies  to  be  received  by  the  vestrymen  of  the 
said  joint  vestry  under  this  act.     Provided  also,  that,  in 
case  the  major  part  of  the  auditors  present  at  any  such 
meeting  shall  think  that  any  money  has  been  paid  for 
any  purposes  to  which  no  part  of  such  money  ought  to  be 
applied,  such  auditors  shall  specify  upon  such  account 
every  such  sum  as  to  them  shall  appear  to  be  so  improperly 
charged,  and  the  grounds  of  their  objection  to  such  sum; 
and  the  said  auditors  are  hereby  required  to  signify  their 
having  examined  the  said  accounts,  and  to  specify  the 
date  of  their  examination/'    It  appeared  from  the  affidavits 
in  support  of  the  motion,  that  the  accounts  for  the  quar- 
ter ending  Christmas,  1831,  were,  on  the  12th  January, 
1832,  laid  before  the  auditors  who  were  appointed  in 
January,  1831,  and  by  them,  at  one  meeting  only,  were 
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examined  and  allowed.     The  accounts  for  the  quarters         1833. 
ending  Lady-day,  Midsummer,  and  Michaelmas,  were  ex-         Jn  „ 
amined  by  the  auditors  appointed  in  January,  1832;  and   |T- QILB80aD* 
they  having,  in  the  course  of  their  investigations,  disco-       Parishes, 
vered  very  serious    defalcations  and    frauds   in  the  ac- 
counts, disallowed  several  sums,  and  particularized  the 
objectionable  items  in  their  report  to  the  vestry.     The 
auditors  having  discovered  that  the  vestry  were  resolv- 
ed not  to  submit  any  further  accounts  to  their  scrutiny, 
summoned  the  vestry  clerk  to  lay  before  them  the  ac- 
counts for  the  quarter  ending  Christmas  last,  which  sum- 
mons he  disobeyed,  and  summoned  the  new  auditors, 
who  were  appointed  at  the  annual  election  on  the  15th 
January,  1833,   for  the  examination  of  their  accounts. 
The  auditors  for  the   year  1832  had   thus  only  three 
quarters  laid  before  them,  and  were  desirous  of  prosecut- 
ing their  investigation  for  the  remaining  quarter.     Now, 
the  auditors  being  elected  at  one  and  the  same  period 
as  the  aliquot  portion  of  the  vestrymen,  and  as  in  ag- 
gregate bodies  the  admission  of  new  members  of  the  ves- 
try is  equivalent  to  the  making  a  complete  new  assembly, 
it  was  clearly  the  intention  of  the  legislature  that  the  audi- 
tors for  the  year  should  supervise  the  accounts  of  the  ves- 
try for  the  same  year,  and  for  the  whole  of  that  period.  The 
contemporaneous  creation  and  termination  of  their  duties 
obviously  shew  that  the  power  of  expending  the  parochial 
funds  was  to  be  in  one  body,  and  the  authority  to  allow  or 
disallow  items  in  the  other.   If  a  different  rule  obtained,  it 
might  happen  that  auditors  the  least  adapted  to  the  duty 
might  have  to. superintend  the  accounts  of  the  old' vestry; 
and  it  would  always  be  in  the  power  of  the  vestry  clerk  to 
decide  before  which  class  of  auditors  the  accounts  should 
be  brought  for  examination.     The  office  of  the  auditors 
had  terminated  on  the  appointment  of  new  auditors,  but 
the  obligations  and  authority  attached  to  their  appoint- 
ment had  not  ceased. 
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J 833.  Parke,  J. — According  to  the  language  of  the  act,  the 

in  re  vestry  clerk  had  the  power  of  summoning  the  new  audi- 

St.  Giles  and  torg.   J,ut  J  wjl|  consu|t  the  Judges. 

Parishes.  ^ur*  Qav*  VUlt. 


Jan.  31s/. 


Parke,  J. — I  have  spoken  to  the  other  Judges,  and 
they  concur  with  me  in  the  opinion  that  the  accounts 
should  be  laid  before  the  vestry  auditors  for  the  time  be- 
ing, and  not  before  those  who  are  out  of  office,  and  who 
have  investigated  the  three  previous  quarters  only. 

Rule  refused. 


Jan.  SOlA. 

Where  a  war- 
rant of  attorney 
only  authorizes 
judgment  to  be 
entered  up  at 
the  suit  of  the 
plaintiff,  with- 
out mentioning 
executors,  ad- 
ministrators, 
&c,  the  Court 
will  not  allow 
judgment  to  be 
entered  up  at 
the  suit  of  the 
plaintiff's  exe- 
cutor, although 
such  represen- 
tatives are  men- 
tioned in  the 
defeasance. 


Manvill  V.  Manvill. 

r  .  LEE  applied  on  behalf  of  the  executrix  of  the  plain- 
tiff to  enter  up  judgment  on  an  old  warrant  of  attorney. 
The  warrant  of  attorney  was  directed  to  the  plaintiff  only, 
but  the  defeasance  stated  that  the  warrant  of  attorney  was 
given  to  secure  the  payment  of  712/.  to  the  plaintiff,  his 
"  executors,  administrators,  and  assigns." 

Parke,  J. — It  may  perhaps  have  been  the  intention  of 
the  parties  that  the  power  to  enter  up  judgment  should  be 
given  to  the  "  executors,  administrators,  and  assigns,"  but 
the  only  person  mentioned  in  the  warrant  of  attorney  is 
the  plaintiff  himself.  This  does  not  necessarily  authorize 
his  "  executors,  administrators,  and  assigns "  to  enter  up 
judgment.     These  authorities  must  be  strictly  pursued. 

Rule  refused  (a). 


(a)  See  HenshaU  (Executrix)  v.  Matthew,  ante,  p.  217* 
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Smith  v.  Wilson.  Jfln.  3Utt 

JljLOL  T  shewed  cause  against  a  rule  nisi  for  setting  aside  The  fact  of  a 
a  judgment,  on  the  ground  that  it  had  been  signed  by  an  glg^^y  an,ng 
uncertificated  attorney.     He  contended  that  the  fact  of  uncertificated 

.  J  attorney  does 

the  attorney  not  having  taken  out  his  certificate  could  not  not  make  it  ir- 
render  the  judgment  irregular,  although  by  so  practising 
he  might  be  liable  to  penalties. 

Parke,  J. — He  is  an  attorney  of  the  Court,  and  if  he 
has  practised  without  his  certificate,  that  will  render  him 
liable  to  certain  penalties.  That  does  not  make  the  judg- 
ment irregular. 

Rule  discharged,  with  costs  (a). 

(a)  See  ■  v.  Scxtoriy  ante,  p.  180. 


Build  and  Another  v.  Wightman.  jafit  $\stm 

\sHANNEL  moved  to  enter  up  judgment  on  an  old  war-  where  a  war- 
rant of  attorney  at  the  suit  of  the  two  plaintiffs.   The  war-  "^i^to  three 
rant  had  been  given  to  the  two  plaintiffs  and  another  per-  for  a  joint  debt 

°  r  r  due  to  them,  and 

son,  now  deceased,  to  secure  a  joint  debt  due  to  all  three  no  mention  is 
as  partners.    The  only  difficulty  which  could  arise  in  the  the  warrant  or 
case  was,  whether  the  warrant  of  attorney  being  given  to  J^J^^^L. 
three,  and  nothing  being  stated  of  "  survivors,"  either  in  ment»  however, 

.  may  be  entered 

the  warrant  or  the  defeasance,  judgment  could  be  entered  up  at  the  suit  of 

.  . v  •.     i% .  '  the  survivors. 

up  at  the  suit  of  two. 

Parke,  J. — As  the  debt  would  survive,  the  power  to 
enter  up  judgment  survives. 

Rule  granted. 


VOL.  I.  oo 
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Jan,  3Ut.  Kelly  v.  Dickinson  and  Another. 

Where  a  pri-      MS  ALL  appeared  for  the  attorney,  on  whom  a  rule  drawn 

soner  applies  for  rr  J ' 

his  discharge  up  for  the  last  day  of  term  had  been  served,  calling  upon 
Geo.  3,  c.  123,  the  plaintiff  to  shew  cause  why  the  defendant  Dickinson 
b^r^edo^The  should  not  be  discharged  out  of  the  custody  of  the  sheriff 

plaintiff,  and,      0f  Middlesex  as  to  the  execution  at  the  suit  of  the  plain- 
therefore,  ser-  i-o^-rt        «•>«       mi  •        i    i     v 
vice  on  his  at-     tiff,  pursuant  to  the  48  Geo.  3,  c.  123.     This  rule  had  not 

sufficient. n°The  keen  served  on  the  plaintiff,  but  had  been  served  on  the 
application  must  attorney.    The  service  on  the  attorney  is  not  sufficient  af- 

be  made  to  the  #       ^  J 

Court  in  term     ter  judgment  and  execution.     The  authority  of  the  attor- 

not  be  disposed  ney  ceases  with  the  judgment,  certainly  with  the  execu- 
of  at  chamber*    tiolK     He  cited  Tipping  v.  Johns  on  (a),  in  which  Heath, 

J.,  said—"  That  it  appeared  by  several  cases  collected  in 
Rollers  Abridgment,  that  the  authority  of  the  attorney  de- 
termines with  the  judgment." 

R.  V.  Richards — The  rule  has  been  drawn  up  to  be 
served  on  the  attorney. 

Parke,  J.  (after  conferring  with  the  officers). — This 
rule  must  be  served  on  the  plaintiff.  The  authority  of  the 
attorney  has  ceased. 

J?.  V.  Richards'  then  applied  to  enlarge  the  rule  and 
shew  cause  at  chambers. 

Ball. — This  must  be  disposed  of  in  term  time.  The 
act  states  "  upon  his  or  their  application  for  that  purpose 
in  term  time  made  to  some  one  of  his  Majesty's  superior 
Courts  of  record  at  Westminster,  to  the  satisfaction  of  such 
Court,  be  forthwith  discharged  out  of  custody  as  to  such 
execution  by  the  rule  or  order  of  such  Court  (fi)." 

(a)  2  Bos.  &  Pul.  367.  (*)  43  Geo.  3,  c.  123,  s.  1 . 
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Parke,  J. — Tire  defendant  must  remain  in  prison  until         1833. 
next  term.  Kelly 


0. 


R.  V.  Richards  then  applied  to  be  at  liberty  to  serve  the     Dickinson. 
plaintiff  to-day  9  and  to  move  at  the  rising  of  the  Court. 

BalL — Such  a  course  has  never  before  been  adopted; 
the  Court  will  not  sanction  such  a  novel  proceeding. 

Parke,  J. — You  may  endeavour  to  serve  the  plaintiff, 
and  I  will  mention  the  case  to  the  other  Judges. 

His  Lordship  afterwards  said,  that  he  had  stated  the 
case  to  the  other  Judges,  and  that  the  Court  were  of  opin- 
ion that  the  defendant  must  remain  in  prison  until  the  next 

term. 

Rule  discharged  (a). 

(a)  See  WUton  v.  Mokler,  post,  p.  649. 


Doe  d.  Norris  v.  Roe.  t 

Jan.  3 1st. 

MJAMPIER  moved  for  judgment  against   the  casual  where  a  land- 
ejector.     The  only  difficulty  was,  whether  this  case  came  lord,f  Jf5Jac" 
within  the  meaning  of  the  1 1  Geo.  4  &  1  Witt.  4,  c.  70,  Hilary  Term, 
s.  36  (a).     The  title  of  the  plaintiff  accrued  during  Hit-  mises  are  »itu- 
ary  Term,  and,  therefore,  the  application  was  made  under  ^Vof  Mid- 

the  above  statute.     The  property  was  situate  in  Middle-  f1"***  Proceed- 
ings cannot  be 

sex;  and  the  question  therefore  was,  whether  the  act  ap-  had  for  their  re- 
plied  to  cases  where  the  trial  of  the  ejectment  would  not  JJJTn  SL"  & 
be  at  the  Assizes,  but  at  Nisi  Prius  in  Middlesex.    The  *  KP" 4' c* 70' 

a>  36. 

words  of  the  preamble  of  the  section  were — "  And  where- 
as landlords  to  whom  a  right  of  entry  into  or  upon  any 
lands  or  hereditaments  may  accrue  during  or  immediately 
after  Hilary  and  Trinity  Terms  respectively,  are  at  pre- 

(a)  1  Dowl.  Stat.  387. 

oo2 
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1833. 


sent  unable  to  prosecute  ejectments  against  their  tenants, 
so  as  to  try  the  same  at  the  Assizes  immediately  ensuing.'! 
The  word  "  Assizes/'  he  submitted,  meant  Nisi  Prius  in 
Middlesex.  If  it  were  not  to  be  so  construed,  the  object 
of  the  statute  would  fail.  The  object  of  it  was  to  give  a 
speedier  remedy  to  landlords,  where  their  title  accrued  in 
Hilary  or  Trinity  Terms. 


Parke,  J* — I  do  not  think  this  case  comes  within  the 
statute.  The  case  contemplated  by  it  is  where,  unless  a 
speedier  remedy  is  given,  the  landlord  would,  when  his 
title  accrued  in  Hilary  Term,  be  driven  over  to  the  Sum- 
mer Assizes  to  try  his  cause.  But  here,  the  plaintiff  may 
try  it  in  Easter  Term,  without  waiting  until  the  Summer 

Assizes. 

Rule  refused  (a). 

(a)  See  Doe  v.  Roe,  ante,  p.  79,  and  Doe  v.  Roe,  ante,  p.  304. 


Jan.  31*f. 

A  sheriff  will 
not  be  entitled 
to  relief  under 
the  1  &  2  Will. 
4,  c  58f  s.  6, 
unless  he  comes 
in  the  first  in- 
stance, on  re- 
ceiving notice 
of  an  adverse 
claim. 


Devereux  v.  John  and  Another. 

AN  this  case,  the  sheriff  applied  to  the  Court  for  relief 
under  1  &  2  Will.  4,  c.  58,  s.  6  (a).  The  Ji.  fa.  came  to  his 
hands  on  the  17th  March,  1832.  He  seized  and  sold  on 
the  21st  March*  Notices  of  the  bankruptcy  of  the  defen- 
dant, and  claim  to  the  goods  seized,  were  given  and  made 
on  the  same  day.  An  application  was  made  to  the  sheriff 
by  the  assignees  in  the  month  of  June,  but  no  answer  was 
given  by  him.  An  action  was  commenced  by  the  assig- 
nees in  the  month  of  September.  A  declaration  was  de- 
livered on  the  16th  November,  and  the  sheriff  obtained 
time  to  plead.  On  the  29th  November,  after  term,  he  took 
out  a  summons  for  relief  under  the  Interpleader  Act 


(a)  See2Dowl.  Stat.  571. 
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Hayes  appeared  for  the  assignees.  1833. 

Deverlux 

Watson  appeared  for  the  execution  creditor.  •• 

JOHN* 

Evans  appeared  for  the  sheriff. 

Parke,  J. — This  act  was  not  intended  to  afford  relief 
in  such  cases  as  the  present.  Although  no  time  is  men- 
tioned in  the  act,  yet  the  sheriff  must  come  within  a  rea- 
sonable time.  But  here,  the  sheriff  suffers  an  action  to 
be  brought  against  him,  and  keeps  possession  of  the  goods 
for  several  months.  He  has  made  his  election,  and,  there- 
fore, this  case  is  not  within  the  act. 

Rule  discharged,  the  sheriff  paying  the 
costs  of  all  parties. 


Wilson  v.  Mokler. 


Jan,  31*1. 


JjODKIN  moved  to  discharge  a  defendant  out  of  cus-  where  a  plain- 
tody,  under  the  48  Geo.  3,  c.  183,  who  had  remained  in  *r§  \e^nceA 

*  cannot  be  found, 

execution  twelve  calendar  months  for  a  debt  not  exceed-  the  defendant 

•ww       mi  n  t%     ■»»  -iit  .         who  applies  for 

ing  20/.  The  act  of  Parliament  required  that  the  notice  relief  under  48 
of  the  application  should  be  served  upon  the  plaintiff  him-  ^t  served 
self;  but  the  plaintiff's  residence  could  not  be  discovered.  notice  squired 

/*»»  •■•  i  i  by  that  statute 

and  the  plaintiffs  attorney  did  not  know  where  his  client  on  the  plaintiff's 
resided.    The  notice,  therefore,  had  been  served  upon  *   racy' 
the  attorney. 

Parke,  J. — Take  your  rule. 

Rule  granted  (a). 

(a)  See  Kelly  v.  Dickinson  and  Another,  anle,  p.,546. 
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J  833. 

White  and  Another  v.  Stratton. 
Jan.  3Ut.  [Before  the  Four  Judges.'] 

Where  a  defen-  rrHITE  had  obtained  a  rule,  calling  on  the  marshal  of 
from  the  custo-  th*s  Court  to  shew  cause  why  an  attachment  should  not 
shafuie  u«er  *ssue  aga'nst  him  for  disobedience  to  a  rule  to  acknow- 
if  served  with      ledge  the  defendant  in  his  custody.     The  defendant  being 

the  common  . 

side-bar  rule  a  prisoner  in  the  rules  of  the  prison  of  this  Court,  on  the 
defendant  into  4th  of  August  \&&t  a  detainer  was  lodged  against  him  at 
Court,"  &c,       fhe  sujj;  Qf  the  plaintiff;  final  judgment  was  obtained  on 

must  give  notice  *  *      ° 

of  the  escape  to  the  10th  November;  and  a  side-bar  rule,  in  the  common 
attorney  within    form,  calling  on  the  marshal  to  bring  the  defendant  into 

ty£?rii™{Uid  Court>  or  Sive  a  note  in  writing,  acknowledging  the  de- 
fendant to  be  in  his  actual  custody,  or  to  shew  cause  to  the 
contrary,  upon  riotice  thereof  being  given  to  the  plaintiff's 
attorney,  was  served  on  the  14th  instant,  returnable  within 
three  days  next  after  notice  thereof.  And  this  time  having 
elapsed  without  the  marshal  bringing  the  defendant  into 
Court,  or  giving  a  note  in  writing  acknowledging  the  de- 
fendant to  be  in  his  actual  custody,  or  any  notice  given  to 
the  plaintiff's  attorney  of  cause  to  the  contrary,  the  present 
rule  was  obtained  in  the  full  Court,  at  the  desire  of  Parke, 
J.,  to  whom  the  matter  was  first  mentioned  in  the  Practice 
Court. 

The  Solicitor- General  now  shewed  cause. — This  is  a 
very  novel  proceeding,  no  instance  having  ever  occurred 
of  the  like  application.  The  side-bar  rule  presented  three 
alternatives:  that  the  marshal  should,  within  three  days 
after  notice  thereof,  bring  the  defendant  into  Court,  or 
should  give  a  note,  in  writing,  acknowledging  the  defen- 
dant in  his  actual  custody,  or  shew  cause  to  the  contrary 
within  the  time  aforesaid,  upon  notice  thereof  being  given 
to  the  plaintiff's  attorney.     Now,  it  was  impossible  to  pur- 
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sue  either  of  the  two  first  alternatives;  for  it  appears,  on         1833. 
an  affidavit  of  the  deputy  marshal,  that  the  defendant  had        w 
escaped,  and  that  the  escape  was  an  involuntary  one  by  v. 

Stratto V 

the  defendant,  who  had  the  privilege  of  the  rules.  With 
respect  to  the  last  alternative,  of  shewing  cause,  not  only 
does  it  appear  that  the  plaintiffs'  attorney's  clerk  was  told 
at  the  time  of  serving  the  side-bar  rule,  that  the  defendant 
had  escaped,  but  a  notice  was  served  on  the  plaintiffs'  at- 
torney on  the  19th  of  January t  offering  to  shew  cause. 
It  is  true  that  the  side-bar  rule  had  expired  on  the  18th; 
but,  after  this  notice,  the  plaintiffs'  attorney  was  irregular 
in  making  the  present  application. 

Littledale,  J.— Not  irregular:  you  ought  to  have 
given  the  notice  earlier. 

White,  contrd. — The  plaintiffs  are  entitled  to  have  this 
rule  made  absolute.  With  respect  to  the  objection  of  no- 
velty, it  does  not  appear  that  the  marshal  has,  on  any 
former  occasion,  disobeyed  all  the  alternatives.  And,  with 
respect  to  the  excuse  here  offered,  that  is  not  an  excuse 
within  the  meaning  of  the  last  alternative,  giving  an  option 
to  shew  cause.  It  is  said  that  the  defendant  has  escaped, 
and  that  it  would  be  hard  to  punish  the  marshal  by  an  at- 
tachment for  contempt  in  suffering  a  prisoner,  who  has  the 
privilege  of  the  rules,  to  escape.  But,  in  the  first  place, 
a  suffering  to  escape,  whether  negligently  or  voluntarily, 
is  a  breach  of  duty  on  the  part  of  the  marshal,  and  is  no 
cause,  within  the  meaning  of  the  side-bar  rule,  to  excuse  a 
non-compliance  with  the  two  first  alternatives:  such  an 
excuse  could  only  arise  from  the  death  of  the  defendant, 
or  his  change  of  custody,  or  some  other  legal  act.  But, 
there  is  no  hardship  here  in  fixing  the  marshal  with 
the  whole  debt;  for  the  statute  8  Witt.  3,  c.  27,  which 
in  s.  1  requires  the  marshal  actually  to  detain  within  the 
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prison,  or  the  rules  thereof,  all  prisoners  either  upon  con- 
tempt or  mesne  process,  or  in  execution,  who  shall  be 
committed  to  his  custody,  provides,  by  s.  5,  that  nothing 
therein  contained  shall  extend  to  make  void  securities  for 
lodging  within  the  rules.  The  marshal,  therefore,  may 
enforce  his  security  to  the  extent  he  shall  be  damnified  in 
this  proceeding.  With  respect  to  the  notice  served  on 
the  19th,  of  the  marshal's  readiness  to  shew  cause,  that 
came  too  late ;  and,  as  to  the  admission  made  to  the  plain- 
tiff's attorney's  clerk  at  the  marshal's  office,  on  the  service 
of  the  side-bar  rule,  that  the  defendant  had  escaped,  it  was 
too  doubtful  whether  that  would  bind  the  marshal  in  an 
action  for  an  escape  to  be  safely  relied  on. 


The  Solicitor-General  here  tendered  an  admission  on 
behalf  of  the  marshal,  that  the  defendant  had  escaped; 
and  the  Court,  who  were  strongly  against  White  through- 
out his  argument,  discharged  the  rule  on  the  terms  of  that 
admission  being  embodied  in  the  rule  for  such  discharge. 

Rule  discharged. 


Jan.  31s/. 

Giving  notice 
that  a  cause  will 
be  taken  aa  un- 
defended at  the 


Edrupp  V.  Davies. 

JL  HESIGER  shewed  cause  against  a  rule  for  judgment 
as  in  case  of  a  nonsuit.  It  was  a  town  cause,  and  was  in 
the  list  last  Trinity  Term.     Notice  was  given  to  the  de- 

Sittings  in  Lon-  "  ° 

don,  and  appear-  fendant,  that  the  cause  would  be  taken  as  undefended  on 

pose  of  trying'  the  undefended  cause  day  in  Trinity  Term.     On  that  day 

defended  is  not"  counsel  appeared,  and  said  the  cause  was  defended.     It 

a  sufficient  tak-  was  accordingly  directed  to  keep  its  place  in  the  list. 

ing  the  cause 
down  to  trial, 
to  prevent  the  defendant  from  obtaining  judgment  aa  in  case  of  a  nonsuit. 


HILARY  TERM,   3  WILL.  IV. 

After  term,  it  was  again  put  down  as  an  undefended  cause ; 
and  on  counsel  again  appearing  to  say  that  it  was  defend- 
ed, it  was  again  directed  to  keep  its  place  in  the  list.  It 
had,  therefore,  been  taken  twice  down  to  trial  by  the  plain* 
tiff,  and  made  a  remanet;  and,  therefore,  the  defendant 
was  not  entitled  to  judgment  as  in  case  of  a  nonsuit;  as  it 
was  the  established  practice  of  the  Court,  that,  when  a 
plaintiff  had  once  taken  down  his  cause  for  trial,  and  it 
had  been  made  a  remanet,  judgment  as  in  case  of  a  non- 
suit could  not  be  obtained. 

Piatt,  contrd,  contended  that  the  cause  had  not  here 
been  taken  down  to  trial,  so  as  to  prevent  the  defendant 
from  obtaining  judgment  as  in  case  of  a  nonsuit;  because 
that  was  only  in  cases  where  the  cause  had  been  made  a 
remanet,  and  it  could  only  have  been  made  a  remanet 
when  the  Court  came  to  it  in  its  turn.  Here,  the  Court 
had  not  come  to  it  in  its  turn,  and,  therefore,  it  could  not 
be  made  a  remanet.  The  plaintiff  had  merely  thought 
proper  to  give  notice  that  he  would  try  it  as  an  undefend- 
ed cause;  and  when  it  appeared  that  it  was  defended,  and 
of  course  was  directed  to  keep  its  place  in  the  list,  he 
called  that  making  it  a  remanet.  If  this  were  to  be  consi- 
dered as  taking  down  a  cause  to  trial,  so  as  to  prevent  a 
defendant  from  obtaining  judgment  as  in  case  of  a  non- 
suit, a  plaintiff  might  in  every  case  give  notice  that  he 
would  take  the  cause  as  undefended,  and  then,  whatever 
delay  might  exist  in  his  proceedings,  he  could  never  be 
subject  to  judgment  as  in  case  of  a  nonsuit,  but  the  defen- 
dant must  try  by  proviso. 

Parke,  J. — I  find  there  is  a  distinction  between  the 
Assizes  and  the  Sittings  in  London.  A  plaintiff  does  not 
take  his  cause  down  to  trial,  so  as  to  prevent  the  defen- 
dant from  obtaining  judgment  as  in  case  of  a  nonsuit,  un- 
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less  it  is  come  to  in  its  turn,  and  made  a  remanet.  Here 
it  was  not  come  to  in  its  turn,  and  therefore  it  was  not 
made  a  remanet  The  plaintiff  must  give  a  peremptory 
undertaking. 

Rule  discharged,  on  plaintiff's  giving  a  peremp- 
tory undertaking  (a). 

(a)  See  Mcwburn  v.  Lungley,  3      S.  C.  3Bing.  499;   and  Brown  v. 
T.  R.  1 ;   Denman,  Demandant;       Rudd,  ante,  p.  371. 
Bull,  tenant,  11  B.  Moore,  443; 


Uniformity  of  Process  Act. 

V  ARIOUS  decisions  and  opinions  have  been  pronounc- 
ed and  given  by  the  Judges  as  to  what  is  necessary  to  be 
done  by  a  plaintiff,  who  has  been  unable  to  serve  a  defen- 
dant personally  with  a  summons,  in  order  to  obtain  a  dis- 
tringas.    The  result  of  those  decisions  appears  to  be,  that, 
where  the  defendant's  residence  is  known,  the  person  en- 
deavouring to  serve  the  summons  should  call  three  times 
at  the  defendant's  residence.     At  the  first  visit  he  should 
state  to  some  person  on  the  premises  the  object  of  his  call, 
and  make  an  appointment  to  call  on  .some  future  day  at  a 
certain  hour.     At  the  time  appointed  he  should  call  again, 
and  leave  a  copy  of  the  summons.     On  a  future  day,  with- 
in a  reasonable  time,  he  should  call  again  to  ascertain  the 
result  of  his  previous  calls.     When  eight  days  have  ex- 
pired from  the  day  of  leaving  the  copy  of  summons,  if  the 
defendant  has  not  appeared  according  to  its  exigency,  an 
application  may  be  made  to  the  Court  or  a  Judge  for  a 
distringas.     What  will  be  necessary  to  be  done  in  order 
to  entitle  a  plaintiff  to  enter  an  appearance  for  a  defen- 
dant, where  the  return  to  the  distringas  is  non  est  inventus 
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and  nulla  bona,  has  not  yet  been  decided.    From  the  mode         1833. 
in  which  Parke,  J.,  treated  such  an  application,  it  should    p  . 

seem  that  the  Court  would  look  at  the  previous  steps  tak- 
en by  the  plaintiff  in  order  to  entitle  himself  to  a  distringas* 
Where  the  distringas  is  executed,  and  the  defendant  has 
not  obeyed  the  exigency  of  the  writ,  we  have  seen  by  the 
decision  in  Johnson  v.  Smealey  (a),  that  the  plaintiff  may, 
on  an  affidavit  of  the  execution  of  the  distringas,  and  ser- 
vice of  the  copy,  enter  an  appearance  at  once  for  the  de- 
fendant, without  application  to  the  Court. 

Where  the  residence  of  the  defendant  is  unknown,  en- 
deavours must  be  made  to  serve  the  defendant  personally, 
before  the  distringas  can  be  obtained.  What  will  be  con- 
sidered as  sufficient  endeavours  to  entitle  a  plaintiff  to  his 
distringas  in  such  cases,  has  not  been  decided  by  the 
Courts. 

(a)  Jnfe,  p.526. 
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^1832*^  Watson,  One  &c.,  v.  Postan  and  Another. 

The  Court  has  X  HIS  was  an  action  to  recover  the  amount  of  an  attor- 

power^where  an  ney's  bill.    The  defendant  Postan  obtained  at  his  instance 

anti°nittbr0Ug^t  onty  a  Baron's  order  to  tax,  without  being  required  to  give 

bill,  to  refer  it  the  usual  undertaking  to  pay  the  amount  at  which  the  costs 

for  taxation,  i_      u  t_              j 

without  requir-  should  be  taxed. 

ing  the  under- 
taking provided 

by  the  2  Geo.  2,  Busby  applied  to  rescind  that  order. 


c.23. 


Per  Curiam. — This  order  was  not  made  in  pursuance  of 

the  act  of  Parliament,  the  2  Geo.  2,  c.  23,  but  under  the 

common  law  jurisdiction  of  the  Court,  and  it  can  mould  its 

orders  as  it  thinks  right.     There  is  no  objection  to  the 

Court  in  its  discretion  ordering  a  taxation  in  a  case  where 

an  action  is  depending  without  an  undertaking  from  the 

defendant  to  pay  what  shall  be  found  due.     It  is  entirely 

in  the  discretion  of  the  Judge  to  say  upon  what  terms  the 

matter  should  go  before  the  Master.    In  an  action  against 

two,  one  defendant  may  very  reasonably  say,  "  I  dispute 

my  liability  altogether,  but  still  I  wish  to  have  the  amount 

properly  ascertained.1' 

Rule  refused  (a). 

(a)  This  case  is  also  reported  in  ante,  p.  330.  The  words  of  the  act 

2  Cromp.  &  Jerv.  370.    See  Jones  are,  u  on  submission  of  the  par- 

y.Byewater,po$t,\i.557,  and  Dag-  ties,"  &c.  "to  pay,"  &c. 
ley,  Gent.,  One,  &c.  v.  Kentish, 
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1832. 

Jones  v.  Byewater. 
ACTION  on  an  attorney's  bill.   All  the  items  in  the  bill  Applications  to 

.  .  .  tax  an  attorney's 

were  for  business  done  in  suing  out  and  prosecuting  a  com-  bill  for  business 
mission  of  lunacy  against  a  person  who  was  found  by  the  ghouiTbe'TOade 
inquisition  of  the  jury  not  to  be  a  lunatic.  A  rule  was  t0  the  Chancei- 
obtained  by  Thesiger  for  referring  the  bill  to  be  taxed.        whether  a  bill 

for  business  done 
in  lunacy  is  tax- 

Wakefield  shewed  cause,  and  contended  that  business  able* 
done  in  lunacy  was  neither  at  law  nor  in  equity.  The  ju- 
risdiction over  lunatics  was  not  given  to  the  Chancellor  as 
a  matter  of  course,  but  was  granted  by  a  separate  writ,  and 
did  not  necessarily  follow  the  Great  Seal.  The  present 
proceeding,  however,  was  by  commission  and  not  by  writ; 
the  mode  of  proceeding  by  writ  having  been  long  disused. 
The  business  here  had  not  been  done  in  any  Court.  It 
need  not  have  been  done  before  legal  persons.  He  cited 
Dagley  v.  Kentish  (a)  and  Ex  parte  Daun  (b). 

Thesiger,  contrh,  contended  that  the  items  were  tax- 
able, as  the  proceeding  was  at  law.  The  commission  is- 
sued out  of  the  Petty  Bag  Office,  and  errors  in  such  pro- 
ceedings must  be  rectified  by  writ  of  error.  He  cited  S 
Black.  Coram,  p.  427;  3  P.  Williams,  p.  138;  and  Collins 
v.  Nicholson  (c),  and  Burton  v.  Chatterton  (d). 

Lord  Lyndhurst,  C.  B.— There  is  a  petition  in  the 
first  instance  to  the  Chancellor,  and  that  petition  is  beard 
upon  affidavits.  If  the  petition  is  granted,  the  commission 
issues  from  the  office  of  the  Clerk  of  the  Custodies.  When 
the  inquisition  is  taken,  it  is  returned  into  the  Petty  Bag 
Office.    If  any  proceedings  take  place  upon  that  return,  it 

(a)  Ante,  p.  330.  (d,  3  Barn.  &  Aid.  486.  But  sec 

(b)  9  Ves.  £47.  Crowder  v.  Barnes,  3  Younge  & 

(c)  2  Taunt.  321 .  Jervis,  433. 
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1832.  is  by  petition  to  the  Chancellor.  The  party  then  traverses, 
which  he  has  a  right  to  do,  on  application  being  made  for 
that  purpose.  That  traverse  is  beard  in  tbe  Court  of 
King'*  Bench,  and  then  the  proceedings  are  returned 
again  into  the  Court  of  Chancery.  It  is  not  necessary  for 
us  to  decide  whether  this  is  a  bill  taxable  or  not.  If  it  is 
taxable,  the  Chancellor  has  jurisdiction  over  it;  and  if  it 
is  a  bill  which  ought  to  be  taxed,  it  will  be  better  taxed 
by  the  officers  of  the  Chancellor,  who  are  accustomed  to 
proceedings  in  lunacy.  We  think,  therefore,  the  applica- 
tion should  be  made  to  the  Chancellor;  but  we  give  no 
opinion  whether  the  application  ought  to  be  granted. 

Rule  discharged  (a), 
(a)  This  case  is  also  reported  in  2  C.  &  J.  371. 


Noel  v.  Williams. 

Affidavit  of  debt  rrHITCOMBE  moved  to  discharge  a  defendant  out  of 
l.j.j!n*?  *°  custody  on  filing  common  bail,  on  the  ground  of  a  variance 
£*]"?  °^  between  the  quo  minus  and  the  affidavit  to  hold  to  bail, 
dent  is  indebted  The  quo  minus  was  at  the  suit  of  Lewis  Joseph  John  Noel, 
N.i"  the  quo  mi-  and  the  affidavit  stated  the  defendant  to  be  indebted  to 
TJ^N^  the  said  John  Noel.  The  deponent  making  the  affidavit 
Held,  no  va-      described  himself  as  clerk  to  Lewis  Joseph  John  Noel. 

nance. 

Per  Curiam. — The  word  "  said"  refers  to  the  person 

previously  named. 

Rule  refused  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  379. 
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Winpenny  v.  Bates. 

JljLOGGINS  moved  to  make  an  agreement  of  reference  where  an 
a  rule  of  this  Court.     By  the  agreement,  four  actions  de-  reference  is  to 
pending  between  the  parties  to  the  reference,  three  of  j£t™* Sterna* 
which  were  in  this  Court  and  the  fourth  in  the  King's  tive  of  onc  of  , 

.        two  Courts,  and 

Bench,  were  referred  to  arbitration;  and,  by  a  clause  in-  it  is  made  a  rule 
troduced,  it  was  directed  that  the  agreement  should  be  DOt  be'mad^a 
made  a  rule  of  the  Court  of  King's  Bench  or  Exchequer.  ^S^SS^ 
The  arbitrator  having  made  his  award,  the  original  agree-  derthe  9  &  10 
ment  was  filed  in  the  King's  Bench.    The  application  agreement  in 
now  was  to  make  the  agreement  a  rule  of  this  Court  on  *  au!f^tiYe 
filing  a  copy,  for  certain  reasons  stated  in  the  affidavit 
supporting  the  motion. 

Lord  Lyndhurst,  C.  B. — The  agreement  is  in  the  al- 
ternative "  King's  Bench  or  Exchequer."  That  might  be 
a  sufficient  ground  for  the  Court  not  interfering;  but,  I  see 
no  necessity  for  such  a  rule,  as  the  Court  of  King's  Bench, 
of  which  Court  the  agreement  has  already  been  made  a 
rule,  has  the  full  power  of  dealing  with  the  matter  as  ef- 
fectually as  this  Court  could. 

The  other  Barons  concurring,  the  rule  was — 

Refused  (a). 
(a)  This  case  is  also  reported  in  2  C.  &  J.  379. 
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Pim  v.  Woodman. 

where  a  defen-  JM ANSEL  applied  for  leave  to  sign  judgment  in  the  pre- 
t* an^ropar-*  sen*  case.  The  declaration  was  filed  the  day  after  Hilary 
lance,  which  he  Term,  and  was  entitled  generally  as  of  Hilary  Term,  and 
not  thereby  stated  that  the  plaintiff  came  into  Court  on  the  11th  day 
tTdemur.  g       of  January,  and  complained  by  bill  that  the  defendant 

was,  on  the  20th  January,  indebted  to  him.  The  defen- 
dant obtained  an  imparlance,  and  in  Easter  Term  de- 
murred specially,  on  the  ground  that  the  bill  appeared  by 
the  declaration  to  have  been  exhibited  before  the  cause  of 
action  accrued.  He  cited  Thompson  v.  Collier  (a),  where 
it  was  said,  that  the  defendant  "  by  entering  on  his  de- 
fence, by  his  imparlance  accepts  the  bill  to  be  good." 

Bayley,  B. — It  is  quite  new  to  ask  the  Court  to  au- 
thorize a  party  to  sign  judgment;  and  I  think  we  ought 
not  in  this  case  to  interfere.  If  the  plaintiff  is  entitled  to 
sign  judgment,  he  may  do  so  at  his  peril.  The  case  in 
Yelverton  was  the  case  of  a  plea  in  abatement.  It  is  well 
known  that  you  cannot  plead  in  abatement  except  of  the 
term  in  which  the  declaration  is  delivered  or  filed,  because 
you  must  plead  in  abatement  in  the  first  instance;  but  I 
am  to  learn  that  this  rule  is  equally  applicable  to  cases  of 
special  demurrer.  The  defendant  is  entitled  to  and  ob- 
tains an  imparlance,  and  when  he  sees  the  declaration,  dis- 
covers that  the  cause  of  action  accrued  nine  days  after  the 
bill  was  filed.  I  know  of  no  rule  which  says  that  the  de- 
fendant shall  not  be  at  liberty  to  point  out  that  as  a  ground 
of  special  demurrer.  A  demurrer  is  a  plea  in  bar,  as  ap- 
pears by  the  conclusion.  We  should  be  acting  contrary  to 
all  rule  if  we  were  to  entertain  this  application. 

The  rest  of  the  Court  concurred,  and  the  rule  was — 

Refused  (b). 

(a)  Yelv.  112.  (6)  This  case  is  also  reported  in  2  C.  &  J.  464. 
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Davis  v.  Salter  and  Others,  Executors. 

J\.NOWLES  moved  on  the  part  of  the  defendants,  who  Where  an  action 
were  the  executors  of  Thomas  Salter,  to  stay  proceedings  ^ai^"gexeCu- 
in  the  present  action.     A   suit  in  equity  had  been  com-  tors ™h? arere* 

*  *       J  strained  by  an 

menced  against  them,  and  an  injunction  had  been  obtain-  injunction  from 
ed,  prohibiting  them  from  selling  or  assigning  the  lease  in  their  testator's 
the  pleadings  of  the  cause  in  equity  mentioned,  or  collect-  resfoktteciainT 
ing  any  debts  or  disposing  of  any  of  the  personal  proper-  ^  Court  wiU 
ty,  stock  in  trade,  or  effects  belonging  to  the  estate  of  the  ceedings,  ai- 
testator.     While  this  injunction  was  pending,  the  present  judjjme'nt  had 
action  was  brought.     If  the  defendants  were  to  pay  the  be.e"  8,«ned» !t 

°  ■    *  might  stay  exe- 

debt  sought  to  be  recovered  by  the  plaintiff,  they  would  cution. 
be  guilty  of  a  contempt  of  the  Court  of  equity.     If  they 
resisted  the  demand,  they  might  unnecessarily  accumulate 
costs  against  the  estate.     The  defendants  denied  their  li- 
ability to  the  plaintiff's  demand. 

Bayley,  B. — The  application  is  too  early.  The  plain- 
tiff is  entitled  to  have  his  debt  ascertained.  The  injunc- 
tion may  hereafter  be  a  ground  for  having  execution 
stayed. 

Rule  refused  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  466. 


Downes  t>.  Cross. 

X  HE  defendant's  attorney  in  this  case  had  agreed  with  An  agreement 
the  plaintiff's  attorney  to  accept  short  notice  of  trial  or  no  toiiktnonth1 

tice  of  trial  is 
.  not  equivalent 

to  a  notice  of  trial,  so  as  to  entitle  a  defendant  to  judgment  as  in  case  of  a  nonsuit  for  not  pro- 
ceeding to  trial. 

VOL.  I.  P  P 
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1832.  notice  at  all.  In  consequence  of  this  arrangement  no  no- 
tice was  given,  but  both  parties  attended  the  Assize  town 
with  their  witnesses,  and  the  plaintiff's  attorney  did  not 
enter  the  record. 

Knowles  moved  for  judgment  as  in  case  of  a  nonsuit,  on 
the  ground,  that  this  agreement  as  to  notice  of  trial  not 
being  given  was  equivalent  to  notice,  and,  therefore,  that 
the  plaintiff  had  neglected  to  take  his  cause  down  to  trial, 
according  to  the  practice  of  the  Court. 

Bayley,  B. — If  the  plaintiff  had  given  a  notice  of  trial 
the  defendant  would  have  been  entitled  to  judgment  as  in 
case  of  a  nonsuit.  No  notice  was  actually  given.  But  it 
is  said,  that  the  agreement  to  take  no  notice  was  equivalent 
to  notice.  We  are  of  opinion  that  it  was  not  equivalent 
to  a  notice,  for  the  purpose  of  this  motion. 

Rule  refused  (a). 


Knowles  afterwards  obtained  a  rule  for  the  costs  of  the 
day  for  not  proceeding  to  trial,  on  the  same  affidavit. 

(a)  This  case  is  also  reported  in  2  C.  &  J.  466. 


Townsend  v.  Burns. 

where  a  plain-  JlLELL  Y  obtained  a  rule  nisi  for  delivering  up  the  bail 
tiff  seeks  to  hold  j^n^  t0  be  cancelled,  on  the  defendant  filing  common  bail. 

a  defendant  to  J  . 

bail  for  a  sum     0n  the  ground  that  the  affidavit  of  debt  was  insufficient. 

of  money,  to 
which  he  al- 
leges he  has 

rendered  himself  liable  for  the  defendant,  he  must  shew  clearly  that  that  liability  has  been  in- 
curred. 
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The  affidavit  stated  that  the  defendant  was  justly  and  truly         1832. 
indebted  to  the  plaintiff  in  25/.,  by  virtue  of  an  agreement,     j0W^SEND 
whereby  the  plaintiff  agreed  to  procure  a  lease  to  be  gran-  v. 

ed  to  the  defendant,  and  the  defendant  agreed  to  pay  the 
plaintiff,  his  solicitor,  or  agent,  25/.,  in  full  for  his  share 
or  proportion  of  the  costs  and  expenses  of  the  agreement, 
and  of  the  lease  and  counter-part,  and  of  a  proposal  to  be 
laid  before  a  Master  in  Chancery  for  a  grant  of  the  lease; 
the  lease  and  counterpart  being  to  be  prepared  by  the 
plaintiff's  solicitor;  and  that  the  plaintiff  did  procure  a 
lease  to  be  granted ,  which  was  prepared  by  the  plaintiff's 
solicitor,  but  did  not  state  that  the  plaintiff  had  paid  the 
solicitor,  or  had  himself  borne  or  incurred  the  expenses. 

Alexander  shewed  cause  against  the  rule. 

Bayley,  B. — The  present  rule  ought  to  be  made  abso- 
lute. The  ground  of  my  judgment  is,  that  there  is  no  al- 
legation that  the  plaintiff  has  himself  borne  the  costs  and 
expenses  stated  in  the  affidavit.  Consistently  with  it  the 
defendant  may  still  be  called  on  to  pay  the  solicitor  for 
these  very  expenses. 

The  other  Barons  concurred. 

Rule  absolute  (a). 

(«)  This  case  is  also  reported  in  2  C.  &  J.  468. 


Lenniker  v.  Barr. 

ON  discharging  a  rule  for  judgment  as  in  case  of  a  non-  where  the 
suit  for  not  proceeding  to  trial,  an  application  was  made  ^™rt  g*^rule 

for  judgment 
as  in  case  of  a 

nonsuit,  it  will  make  an  order  for  the  payment  of  the  costs  of  the  day,  but  not  as  a  condition  of 

discharging  the  rule. 

pp2 
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for  the  costs  of  the  day  under  1  Reg*  Gen.  H.  T.  2  Witt. 

4,  s.  69  (a). 

Bayley,  B. — The  defendant  may  have  the  costs  of  the 
day,  as  the  subject  of  a  separate  order,  but  not  as  a  con* 
dition  of  discharging  the  rule  (6). 

(a)  Ante,  p.  192.  2  C.  &  J.  473.   See  Piercy  v.  Owen, 

(b)  This  case  is  also  reported  in      ante,  p.  362. 


Where  bail  are 
added  by  a 
Judge '8  order, 
four  days'  no- 
tice of  bail  need 
not  be  given. 


Perry's  Bail. 

t/OHN  JER  VIS  opposed  the  justification  of  bail,  on  the 
ground  that  they  had  been  substituted  for  those  original- 
ly put  in,  and  that  the  Baron's  order  for  that  purpose  had 
not  been  made  until  the  morning  of  justification.  The 
substituted  bail  must,  therefore,  be  considered  as  new 
bail,  and  consequently  four  days'  notice  of  justification  was 
necessary  by  1  Reg.  Gen.  T.  T.  1  Will.  4  (a). 

Bayley,  B. — A  notice  of  bail  who  are  to  be  put  in  and 
to  justify  at  the  same  time,  must  be  given  four  days  before 
the  justification.  But  that  rule  only  applies  where  no  bail 
have  been  originally  put  in.  Here,  bail  were  properly  put 
in,  and  a  notice  to  add  other  bail  given.  That  notice, 
however,  could  not  be  rendered  valid  without  a  Judge's 
order  to  change  the  bail.  As  the  plaintiff  was  not  bound 
to  inquire  into  the  sufficiency  of  the  bail  until  he  knew 
that  the  Baron's  order  was  made,  he  may  have  time  to  in- 
quire (6). 

(«)  Ante,  p.  102.        (b)  This  case  is  also  reported  in  2  C.  &  J.  475. 
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Jones,  Assignee  of  Thomas  v.  Owen. 

J.N  this  case,  the  defendant  paid  into  Court  1/.  3s.  Id.  Where  money 
under  an  order,  which  did  not  contain  the  usual  under-  inat0  court^md 
taking  from  the  defendant  to  pay  the  costs.     It  being  ^^7hbetful 
doubtful  whether  the  plaintiff',  if  he  accepted  that  sum,  plaintiff;  if  he 

,,.  .11  ii/*i  **»        i  •        took  it  out,  would 

would  be  entitled  to  costs,  the  defendant  ottered  to  give  be  entitled  to 
the  plaintiff  judgment  of  the  term  for  that  sum,  in  order  to  {}£  ^fondant 
take  the  opinion  of  the  Court  upon  the  question.     The  offered  to  give 

.ti  i       him  judgment 

plaintiff,  however,  took  the  cause  to  trial,  and,  upon  the  of  the  term,  in 
production  of  the  rule  to  pay  money  into  Court,  had  a  ver-  ^opinion  of 
diet  for  one  shilling.     A  rule  nisi  was  obtained  for  setting  *•  Court,  and 

°  a  °   the  plaintiff  pro- 

aside  the  verdict,  staying  proceedings,  and  payment  by  ceeded  and  ob- 

the  plaintiff  of  the  costs  incurred  after  the  payment  of  the  for  only  a  shil- 
money  into  Court.  J**  £« 

verdict  and 
compelled  him 

Evans  and  E.  V.  Williams  shewed  cause.  to  pay  the  de- 

fendant's costs 
from  the  time  of 

Wkitcombe  and  John  Jervis  supported  the  rule,  and  the  defendant's 
cited  Fleming  v.  Davies  (a)  and  Bateman  v.  Smith  (6). 

Bayley,  B. — This  verdict  ought  to  be  set  aside,  and 
the  plaintiff  should  pay  the  defendant  all  costs  incurred 
subsequently  to  the  offer  on  the  part  of  the  defendant. 
The  costs  incurred  since  that  date  have  been  occasioned 
entirely  by  the  plaintiff.  We  have  an  authority  in  the 
case  of  James  v.  Raggett  (c)  for  ordering  the  plaintiff  to 
pay  such  costs.  The  defendant,  however,  is  not  without 
blame,  he  ought  to  have  served  the  rule  of  Court  imme- 
diately, and  brought  it  before  the  attention  of  the  learned 
Baron  when  the  summons  was  heard,  which  was  before 
the  offer  made  by  him  to  the  plaintiff.  I  think,  there* 
fore,  that  we  shall  best  answer  the  justice  of  the  case 


(a)  5  D.  &  R.  371.        (6)  14  East,  301.        (c)  2  B.  &  Aid.  776. 
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1832.        by  setting  aside  the  verdict  and  staying  all  further  pro- 
Jones        ceedings,  ordering  the  plaintiff  to  pay  to  the  defendant  the 
"-  costs  incurred  after  the  offer  made,  and  the  plaintiff  to 

receive  from  the  defendant  the  costs  up  to  that  time. 

The  rest  of  the  Court  concurred. 

Rule  accordingly  (a). 
(«)  This  case  is  also  reported  in  2  C  &  J.  476. 


Hall  v.  Welchman. 

The  old  pro-  JM.  ANSEL  moved  to  set  aside  a  writ  of  venire /ados  ad 
been  made  re-6  respondendum,  on  the  ground  that  it  had  been  made  re- 
turnable on  a     turnable  on  the  Saturday  immediately  before  Easter  day. 

day  between  **  J  J 

the  Thursday  Although  that  day  fell  within  Easter  Term,  yet  by  the 
Wednesday  af-  1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  6  (a),  the  days  intervening 
when^ho^d^yi  between  the  Thursday  before  and  the  Wednesday  next 
feu  within  Ea*-  after  Easter  day,  were  not  juridical  days ;  and,  therefore, 

writs  which,  in  contemplation  of  law,  were  returned  before 
the  Judges  sitting  in  banc  could  not  be  returnable  on  such 
days.  The  rule  of  Court  of  the  present  term  (b)  directed 
that  such  days  should  not  be  reckoned  or  included  in 
any  rules,  notices,  or  other  proceedings,  except  notices  of 

trial. 

Cur.  adv.  vuU. 

Lord  Lyndhurst,  C.  B. — We  have  conferred  with  the 

other  Judges,  and  we  are  all  of  opinion  that  the  writ  was 

made  properly  returnable. 

Rule  refused  (c). 

(ft)  See  1  Dowl.  Stat.  3/1-  00  This  case  is  also  reported  ia 

(*)  Ante,  p.  423.  2  C.  &  J.  4?2. 
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Crompton  v.  Stewart. 
tJOHN  JER  VIS  moved  to  change  the  venue  from  Lon-  in  covenant,  in 

,       A      r  .         .  ..  »  .  .  order  to  entitle 

don  to  Lancaster,  in  an  action  of  covenant  on  a  mortgage  a  defendant  to 
deed,  upon  the  aground  that  the  witnesses  for  both  parties  ^^'^nT 
were  resident  in  the  latter  county.  ground  that  the 

witnesses  on 
both  sfiles  reside 

Bayley,  B. — In  such  a  case  as  this,  the  venue  cannot  in  the  county 

i#v»i*ti  rot0  wn>cn  lt  Ji 

be  changed  upon  the  usual  affidavit.     In  order  to  support  sought  to 
a  special  application,  for  the  sake  of  saving  the  expense  nue^ffmim  be 
of  bringing  witnesses  from  a  distance,  the  defendant  should  8W07?  tbat  !t 

will  De  neces- 

shew  by  affidavit  that  he  must  necessarily  call  witnesses  sary  for  him  to 

tor   hl8  defence.  in  hu  defence. 

Rule  refused  (a), 
(a)  This  case  is  also  reported  in  2  C.  &  J.  473. 


Field  v.  Cope. 

J.N  this  case  the  sheriff  obtained  a  rule  for  relief  under  where  a  sheriff 
the  1  &  2  Will.  4,  c.  58,  s.  6  (a).  The  sheriff  had  seized  K^he 
under  a  fi.  fa.*  and  while  in  possession  received  notice  of  interpleader  act, 

.  .  and  the  execu- 

ajiat  issued  against  the  defendant.  tion  creditor 

does  not  appear, 
the  Court  will 

R.   V.  Richards  appeared  for  the  assignees;  but  the  permit  the  she- 
plaintiff  did  not  appear.     The  rule  was  therefore  enlarged,  from  possession, 
and  Whitmore,  on  the  part  of  the  sheriff,  obtained  a  fur-  ^  Mm°£u 
ther  rule  that  the  sheriff  might  be  at  liberty  to  withdraw  costs  of  keep- 

ing  possession 

from  the  possession  of  the  goods.     Both  rules  came  on  to-  after  notice  of  an 
gether,  plaintiff  still  not  appearing.  adverie  clainu 

Whitmore  contended  that  the  defendant's  assignees 
ought  to  pay  the  sheriff  his  costs  which  had  been  incurred 
since  the  notice  was  given  by  them. 

(a)  2  Do wl.  Stat.  571. 
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Per  Curiam. — It  is  not  the  practice  to  give  costs  to  the 
sheriff,  who  is  relieved  by  this  act  from  a  liability  cast  on 
him  by  law.  As  the  plaintiff  does  not  appear,  the  first 
rule  must  be  discharged,  but  the  second  made  absolute. 


Rule  accordingly  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  480.    See  Bawdier  v. 

Smithy  ante,  p.  417- 


The  time  fur 
rendering  a 
bankrupt  will 
be  enlarged  by 
the  Court,  not- 
withstanding 
the  provisions 
of  the  11  Geo  A 
&  1  Will.  4, 
c.  70,  s.21, 
authorizing  the 
render  of  defen- 
dants in  dis- 
charge of  bail 
to  the  county 
prison. 


Harris  v.  Alcock. 

ThESIGER,  on  behalf  of  the  creditors  of  the  defen- 
dant, applied  for  a  rule  nisi  for  time  to  render  the  defen- 
dant, until  he  should  have  passed  his  final  examination 
before  the  commissioners  of  bankrupt,  with  a  stay  of  pro- 
ceedings in  the  meantime.  The  defendant  resided  in  Bir- 
mingham, and  had  been  arrested  on  a  quo  minus  capias. 
He  was  bailed,  and  was  afterwards  declared  a  bankrupt, 
upon  a  commission  issued  to  certain  persons  residing  at 
Birmingham.  At  that  place  the  commission  was  opened 
on  the  12th  January.  The  defendant  surrendered,  and 
was  allowed  time  to  pass  his  examination;  and  the  last 
sitting  was  fixed  for  the  24th  February.  The  estate  of 
the  bankrupt  would  be  put  to  great  expense  if  the  bank- 
rupt were  rendered,  and  the  commissioners  obliged  to 
come  to  town  to  take  his  final  examination.  He  cited 
Crump  v.  Taylor  (a),  Maude  r.  Jowett  (6),  Glendinning  v. 
Robinson  (c). 

Bayley,  B. — The  decisions  cited  were  pronounced  be- 
fore the  1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  21  (<*),  which  ak 


(a)  1  Price,  74. 
(6)  3  East,  145. 


(c)  1  Taunt.  320. 

(d)  1  Dowl.Stat.  381 
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lows  a  render  to  the  gaol  of  the  county  in  which  the  de-        1832. 
fendant  is  arrested.     The  case  must  stand  over,  in  order 
to  ascertain  whether  it  will  be  inconvenient  for  the  com- 
missioners to  attend  at  Warwick  or  London  to  take  the 
bankrupt's  examination. 

On  a  subsequent  day  such  an  affidavit  was  produced, 
and  the  Court  granted  a  rule  nisi  to  enlarge  the  time  for 
rendering  the  defendant  until  four  days  after  his  final  ex- 
amination.    No  cause  being  shewn,  the  rule  was  made — 

Absolute  (a), 
(a)  This  case  is  also  reported  in  2  C.  &  J.  486. 


Doe  tf.  Walker  v.  Roe. 

\JrODSON  moved  for  judgment  against  the  casual  ejec-  if  an  attorney 
tor.     The  declaration  and  notice  had  been  accepted  by  an  cepTa  declare-" 
attorney  of  the  Common  Pleas.  tion  in*n  **- 

J  ment  brought 

in  another,  it  is 
__  ,       .  .  no  ground  for  a 

Baylby,  B. — If  he  be  not  an  attorney  of  this  Court,  rule,  either  ab- 
how  are  we  to  animadvert  upon  him?     If  be  has  acted  foHudmei* 
wrongfully  in  the  matter,  we  ought  not  to  grant  a  rule  nisi,  •sa|n8t  the  «*" 
so  as  to  impose  on  the  party  the  expense  of  two  rules.    It 
will  be  very  easy  to  get  the  declaration  accepted  by  an  at* 
torney  belonging  to  this  Court. 

Rule  refused. 


The  rule  was  afterwards  granted,  on  an  attorney  of  this 
Court  accepting  the  declaration  (a). 

(a)  This  case  is  also  reported  in  2  C  &  J.  381 . 
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*  Alexander  v.  Milton. 

in  an  affidavit  \sURWOOD  applied  to  have  the  bail  bond  in  this  case 
attorney's  clerk,  delivered  up  to  be  cancelled,  on  the  ground  that  the  affi- 
le may  state      davit  of  debt  did  not  describe  the  residence  of  the  depo- 

the  place  of  bu-  * 

•inesiof  hitem-  nent  according  to  the  rule  (o),  which  required  "  the  true 
tidence.  place  of  abode."    The  deponent  described  himself  as  clerk 

to  A.  B.  and  C.  D.  of  &c.  (stating  their  place  of  business). 

Bayley,  B. — If  by  residence  is  meant  the  place  where 

he  sleeps,  he  would  probably  not  be  found  there  in  the 

day  time.    The  affidavit  contains  the  true  place  of  abode, 

within  the  meaning  of  the  rule.     It  states  the  place  where 

the  deponent  may  generally  be  found  from  morning  to 

night. 

Rule  refused  (6). 

(a)  M.T.  15  Car.  2. 
(6)  This  case  is  also  reported  in  2  C.  &  J.  424. 


Morgan  v.  Harris. 

Where  a  plain-  ASSUMPSIT  for  work,  labour,  and  materials.  Parti- 
tas particulars  culars  had  been  delivered  under  a  Baron's  order,  and  an- 
annexedtothe  nexe(i  to  the  record,  pursuant  to  6  Reg.  Gen.  T.  T.  1 

record,  more  ^                   m                  ° 

than  is  stated  in  Will.  4  (a).     The  particulars  delivered  stated  the  claim  to 

deHvcred^and  be  for  work  done  and  materials  supplied  during  March, 

to'n^vird^  APril>  and  June>  l826>  and  March>  1827-     The  particu- 

the  Court  will  lars  annexed  to  the  record  contained  these  additional 

not  direct  a  non-  ,                          ._,               .            p 

suit  to  be  enter-  words  "  also  for  work  done  at  different  times  from  about 

defendant  wa".  •*»**  1826>  to  August,  1827."    At  the  trial,  the  plaintiff 

in  a  condition  claimed  for  work  done  in  August,  1826,  a  period  not  in- 
to make  the  ob~  ii-ii 

jection  at  the  eluded  in  the  particulars  delivered,  but  comprehended  with- 

ti  me  of  the  trial; 

and  the  point 

was  reserved.  (a)  Ante,  p.  103. 
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in  those  annexed  to  the  record.  It  was  objected  that  the  1832. 
plaintiff  was  precluded  by  the  particulars  delivered  from 
going  into  such  evidence.  Upon  examining  the  particulars 
annexed  to  the  record,  the  discrepancy  was  discovered; 
and  the  defendant  not  being  prepared  to  prove  the  deli- 
very of  the  particulars  to  him,  the  plaintiff  had  a  verdict 
for  20/. 

John  Evans  obtained  a  rule  nisi  for  entering  a  nonsuit 
and  E.  V.  Williams  shewed  cause. 

Lord  Lyndhurst,  C.  B. — If  the  defendant  had  been  in 
a  condition  to  raise  the  point  at  the  trial,  by  shewing  the 
discrepancy  between  the  particulars  delivered  and  those 
annexed  to  the  record,  and  the  point  had  been  reserved, 
we  might  have  ordered  a  nonsuit  to  be  entered.  But,  even 
with  that  evidence,  the  plaintiff  might  have  insisted  upon 
the  case  going  to  the  jury.  We,  therefore,  have  no  power 
to  enter  a  nonsuit,  although  the  defendant  is  entitled  to  a 
new  trial.  We  might  have  made  the  plaintiff's  attorney 
pay  the  costs  of  the  former  trial,  if  the  rule  had  been 
framed  with  that  view ;  but  it  is  silent  upon  the  subject  of 
costs. 

Rule  absolute  for  a  new  trial,  without  costs  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  461. 


Hutchinson's  Bail. 

JjUSBY opposed  the  justification  of  country  bail,  on  inanaffidarit 
the  ground  that  the  affidavit  stated  them  to  be  possessed  u^t^ent 
of  the  requisite  sum,  instead  of  stating  them  to  be  worth  to  state  that  the 
that  amount,     lhey  might   be  temporarily  possessed  of  ofoftherequir- 
that  sum,  and  yet  have  no  property  (a).  property. 

'a)  See  1  Reg.  Gen.  H.  T.  2  Will  A,  s.  19,  aide,  p.  J86. 
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1832.  Gurney,  B.,  consulted  the  other  Barons,  and  then  held 

HuTCHrw»oN's  *•  a8"**™*  insufficient.     He  gave  time  to  put  in  fresh 
MI*        bail,  on  the  terms  of  taking  short  notice  of  trial,  and  put- 
ting the  plaintiff  in  the  same  situation  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  487. 


Sfittits  Setm, 


IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Cox  v.  Thomason. 

The  general  is-  \sROWDER  obtained  a  rule  nisi  for  reviewing  the 
adedaration  °  Master's  taxation,  on  the  ground  of  his  not  having  pur- 
containing  seve-  guej  t^e  directions  of  1  Reg. Gen.  H.  T.  2  Will  4,  s.  74  la). 

ral  counts,  ten-  °  »  \   / 

den  a  distinct  It  was  an  action  on  the  case,  and  the  declaration  contain- 
count;  the  de-    ed  eighteen  counts.     The  defendant  pleaded  the  general 

forei^enSued,     isSUe  t0  the  whole'      The  JUrV   foUnd   f°r  the   PlaintJff  °n 

under  i  Reg.      three  counts — Damages,  40*.;  and  for  the  defendant  on 
FPttt.4,8.74,     the  remainder  of  the  declaration.     The  Master  allowed 
the  counts  found  ^e  plaintiff  his  costs  on  the  three  counts  found  for  him 
^Th™  b  v        only,  and  did  not  allow  any  deduction  to  the  defendant  in 
general  rule  of    respect  of  the  costs  of  the  counts  found  for  him.     By  the 
all  taxations  af-  words  of  the  rule  of  Hilary  Term,  the  defendant  was 
M^mk'of     clearly  entitled  to  such  a  deduction.     The  words  of  it 
Eatur  Term,      were — u  No  costs  shall  be  allowed  on  taxation  to  a  plain- 
tiff, upon  any  counts  or  issues  upon  which  he  has  not  suc- 
ceeded ;  and  the  costs  of  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintiff's  costs." 

(«)  Ante,  p.  193. 
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Erie  shewed  cause  against  the  rule.  1832. 

Cur.  adv.  vult.  cox 


Bayley,  B. — The  question  in  this  ease  turned  on  the 
construction  of  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  74 ;  and  we 
are  to  determine  whether,  uqder  that  rule,  the  defendant 
is  entitled  to  have  the  costs  of  the  counts  found  for  him 
deducted  from  the  costs  of  the  counts  found  for  the  plain* 
tiff.  On  shewing  cause  it  was  urged  that  he  was  not,  on 
two  grounds — First,  that  costs  could  only  be  deducted 
for  the  defendant  where  distinct  issues  are  joined  on  dis- 
tinct pleas,  and  that  the  general  issue  was  here  indivisible 
— and,  Secondly,  that  the  rule,  not  having  come  into  ope* 
ration  till  the  first  day  of  Easter  Term,  did  not  apply  to 
costs  which  were  incurred  previously.  All  the  Courts, 
however,  agree  in  opinion,  that  a  distinct  issue  is  raised 
on  each  count  by  the  general  issue  pleaded,  without  re- 
striction; and,  therefore,  that  the  defendant  is  equally  en- 
titled to  a  deduction  from  the  plaintiff's  costs  in  respect 
of  the  counts  found  for  him,  as  if  issue  had  been  joined  on 
each  of  those  counts  by  pleading  separately  to  each.  As 
to  the  other  point,  we  are  decidedly  of  opinion  that  the 
new.  general  rule  applies  to  every  taxation  which  took 
place  after  the  commencement  of  Easter  Term  last.  The 
Court  of  King's  Bench  agrees  with  us.  in  the  construction 
of  the  rule;  and  the  Court  of  Common  Pleas  doe*  not  dif- 
fer, although  it  is  not  so  strongly  of  that  opinion  as  this 
Court  and  the  Court  of  King's  Bench. 

Rule  absolute  (a), 
(a)  This  ease  is  also  reported  in  2  0.  &  J.  498. 


V. 
TlIOMASON. 
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Tucker  v.  Colegate. 

After  the  time  txODSON  obtained  a  rule  nisi  for  cancelling  the  bail- 
taUboveghas  bond  on  entering  a  common  appearance,  on  the  ground  of 
elapsed,  it  is  too  a  defect  in  the  affidavit  to  hold  to  bail.     The  action  was 

late  to  object  to 

the  affidavit  of    on  a  bill  of  exchange,  and  was  brought  by  the  indorsee 

against  the  drawer.  The  affidavit  of  debt  did  not  state 
the  default  of  the  acceptor  (a).  The  bailable  quo  minus, 
which  was  issued  on  this  affidavit,  was  returnable  on  the 
16th  April,  the  second  day  of  term  (6) ;  but  the  application 
was  not  made  until  the  28th  of  that  month.  During  the 
period  between  the  16th  April  and  the  28tb,  the  four  days 
between  the  Thursday  before  and  the  Wednesday  after 
Easter  day  occurred.  On  those  four  days,  the  Court  of 
course  did  not  sit  in  banc. 

Tomlinson  shewed  cause  against  the  rule. 

Bayley,  B. — The  application  is  too  late.  It  is  not  ma- 
terial when  the  sheriff  would  be  compellable  to  return  the 
writ;  for,  as  this  is  a  town  cause,  the  defendant  ought  to 
have  put  in  special  bail  within  four  days  exclusive  after 
the  return  of  the  writ.  If  he  had  proceeded  promptly  so 
to  do,  this  application  would  have  been  too  late,  even  if 
(throwing  out  of  consideration  the  four  days)  it  had  been 
made  on  the  25th.  The  interval  between  the  first  and  the 
fifth  days  of  the  term  was  the  time  when  the  correct- 
ness of  the  affidavit  of  debt  should  have  been  inquired 

(«)  See  Buckworth  v.  Levi,  ante,  ter  Term  begins  on  the  15th  April; 

p.  211;  Crou  v.  Morgan,  ante,  p.  and  when  that  day  falls  on  a  Sun- 

122;  and  Banting  ?.  J  adit,  ante,  p.  day,  that  day  is  still  to  be  reckon- 

445.  ed  as  the  first  day  of  term.     See 

(b)  By  the  11  Geo.  4  &  lWill.  Doe  ?.  Roe,  ante,  p.  63;  I  Dowl. 

4,  c.  70,  s.  6,  the  first  day  of  Eos-  Stat  371. 
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into,  in  order  to  ascertain  whether  bail  above  should  be        1S32. 

Put  "*•  Tucker 

••  v. 

The  rest  of  the  Court  concurred.  Colegate. 

Rule  discharged,  with  costs  (a). 
(a)  This  case  is  also  reported  in  2  C.  &  J.  489. 


Thorp  t>.  Wordy. 

xN  this  case  the  defendant  gave  a  cognovit,  after  process  The  Court  will 
had  issued,  without  appearing  or  employing  an  attorney.  ab^e  <„«,  0f 
The  plaintiff  signed  judgment,  and  on  the  5th  May  he  JJESSStoT** 
sent  a  letter  to  an  attorney  at  Exeter,  inclosing  a  notice 
to  tax  costs,  to  be  served  on  the  defendant.     As  the  de- 
fendant had  left  his  former  residence,  the  notice  was  sent 
on  the  7th  to  an  attorney  at  Torrington;  and  he  served 
the  defendant  four  or  five  miles  from  that  place.     For  ef- 
fecting this  service,  including  postage,  horse-hire,  and  let- 
ter to  plaintiff's  agent,  he  charged  \U  12*.    The  Master 
on  taxation  took  off  this  charge,  considering  that  the  no- 
tice might  have  been  sent  by  post;  and  therefore  only  al- 
lowed the  postage  of  a  letter  to  Exeter,  upon  the  principle 
of  a  notice  by  letter  being  sufficient. 

Kelly  moved  to  review  the  Master's  taxation ;  and  con- 
tended, that,  as  the  party  seeking  to  tax  costs  must,  by  IS 
Reg.  Gen.  T.  T.  1  Will.  4  (a),  give  one  day's  notice  of 
taxation  to  the  opposite  party,  he  ought  to  be  entitled  to 
reasonable  costs  in  giving  that  notice.  The  mere  service 
by  letter  would  be  open  to  great  fraud. 

(a)  Ante,  p.  105. 
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Bayley,  B. — I  think  that  notice  of  the  taxation  of 
costs  is  of  so  much  importance  to  the  opposite  party,  that 
the  Master  should  allow  reasonable  costs  of  giving  notice 
in  such  a  manner  that  the  party  concerned  would  have 
an  opportunity  of  attending  the  taxation  if  he  should 
think  fit. 

Taxation  referred  to  the  Master,  with 
directions  to  that  effect  (a). 

(a)  This  case  is  also  reported  in  2  C.  &  J.  488. 


A  solicitor  of 
the  Court  of 
Chancery,  who 
has  not  been 
admitted  on  the 
equity  side  of 
the  Exchequer, 
may  practise 
there  in  the 
name  of  a  8  worn 
clerk  of  the  Re- 
membrancer's 
office,  and  is  en- 
titled to  his  fees. 


The  Attorney-General,  on  the  relation  of  Crupper 
and  Others,  v.  Malin  and  Others. 

JlN  this  case  the  relators  filed  a  bill  on  the  equity  side  of 
the  Exchequer,  and  for  that  purpose  employed  a  solicitor 
of  the  Court  of  Chancery,  who  had  not  been  admitted  as 
a  solicitor  in  the  Exchequer  in  equity,  and  who  practised 
in  the  name  of  a  clerk  in  court  of  the  King's  Remem- 
brancer. The  defendant  was  ordered  to  pay  the  relators 
their  costs  on  taking  the  answer  off  the  file.  The  Master 
taxed  the  costs  as  between  party  and  party,  and  allowed 
the  solicitor  his  fees.  Exceptions  were  taken  by  the  de- 
fendant to  the  Master's  report,  on  the  ground  that  the  so- 
licitor was  not  entitled  to  fees.  Lord  Lyndhurst,  C.  B., 
referred  the  question  to  the  full  Court. 


Boteler  and  Wakefield  supported  the  exceptions,  and 
cited  Meddowcroft  v.  Holbrook(a),  and  Vincent  v.  Holt  (b). 

Stephen,  Serjt.,  G.  Richards,  Busby,  and  Mansel,  op- 
posed the  exceptions,  and  cited  2  Man.  Pract.  195;   Fin. 


(a)  1  H.B1.50. 


(6)  4  Taunt.  452. 


TRINITY  TERM,  2  WILL.  IV. 


577 


Abr.  "  Attyr  (K.  2);    Thursby  v.  WW**  (a),   Keilwaijs         1832. 
case  (6).  att.-gen. 


Lord  Lyndhurst,  C.  B. — This -question  is  of  import- 
ance to  solicitors  in  the  Court  of  Chancery,  who  have 
practised  in  the  Court  of  equity  in  the  Exchequer  Cham- 
ber, without  being  admitted  as  solicitors  in  that  Court. 
When  it  came  before  me  at  Gray's  Inn  Hall,  on  excep- 
tions to  the  Master's  report,  I  did  not  sufficiently  advert  to 
sect.  27  of  2  Geo.  2,  c.  23,  and  considered  myself  bound 
by  the  case  of  Vincent  v.  Holt.  However,  I  had  so  much 
doubt  on  the  construction  of  the  act,  that  I  suggested  the 
propriety  of  taking  the  opinion  of  the  whole  Court  upon 
it.  It  has  now  been  argued  before  us  with  considerable 
learning,  and  after  elaborate  researches  on  both  sides. 
Looking  at  the  stat.  2  Geo.  2,  c.  23,  independently  of  the 
27th  section,  I  entertain  considerable  doubts  whether  the 
decision  of  Lord  Loughborough,  in  Meddowcroft  v.  Hoi- 
brook,  was  not  correct.  The  clauses  relating  to  the  ad- 
mission and  inrolment  of  attornies  are  the  same  as  those 
which  relate  to  the  admission  and  inrolment  of  solicitors  ; 
but,  in  the  10th  section  it  is  provided,  that  an  attorney. 
8worn,radmitted,  and  inrolled  as  such,  in  any  of  the  supe- 
rior Courts  of  common  law  at  Westminster,  Wales,  or  the 
counties  palatine,  may,  by  consent  in  writing  of  another 
attorney  in  any  of  the  said  other  Courts,  practise  in  the 
name  of  that  attorney.  The  legislature*  did  not,  as  it 
seems  to  me,  intend  to  preclude  a  solicitor  of  one  Court  of 
equity  from  practising  in  another  Court  of  equity,  with  the 
consent  of  a  solicitor  of  that  Court;  and,  sections  5  and  7 
being  similar,  it  was  not  necessary  that  there  should  be  a 
clause  for  solicitors  like  sect.  10,  which  is  applicable  to  at- 
tornies ;  because  solicitors  practise  in  the  names  of  the 

(a)  Cro.  Car.  159.  (b)  March.  Rep.  78, 

VOL.  I.  QQ 


v. 
Mali  if. 


578  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1832.        clerks  in  court;  and,  therefore,  it  does  not  follow,  from 
Att.-Gen.     *^e  omissi°n  °f  such  a  clause,  that  a  solicitor  admitted  and 
»•  inrolled  in  one  Court  of  equity  should  be  precluded  from 

practising  in  another  Court  of  similar  jurisdiction,  in  the 
name  of  another  solicitor  of  the  latter  Court.  A  difficulty 
arises  out  of  sect  21,  which  confers  upon  solicitors  admit- 
ted and  inrolled  in  one  Court  of  equity  the  privilege  of 
being  admitted  and  inrolled  in  another  Court  of  equity, 
without  payment  of  fees;  and  it  seems  that  no  advantage 
would  be  conferred  on  the  solicitor  by  this  clause,  if  Lord 
Loughborough' 8  construction  of  the  act  is  correct;  for,  if 
a  solicitor  could  practise  here  in  the  name  of  a  clerk  in 
court,  he  would  obtain  no  benefit  by  being  admitted  in  the 
Court  of  equity  here.  However,  that  section  applies  to 
many  other  Courts  of  equity,  of  which  we  are  little  in- 
formed; and  it  is  no  more  necessary  to  decide  upon  that 
decision,  than  upon  the  subsequent  case  of  Vincent  v.  Holt, 
which  seems  to  be  the  other  way.  The  question  now  be- 
fore the  Court  relates  purely  to  the  Court  of  Exchequer; 
and  the  legislature  had  this  Court  in  view  in  the  framing 
of  this  statute.  Thus,  by  sect.  1 1,  no  additional  attornies 
are  to  be  admitted  in  any  Court  than  have  been  accustom- 
ed to  be  admitted  therein ;  under  which  provision  there 
were  but  four  sworn  attornies  in  the  Court  of  Pleas  until 
the  passing  of  the  statute  1 1  Geo.  4  &  1  Will.  4,  c.  70. 
Again,  in  sect.  18,  it  is  provided,  thtt  a  roll  shall  be  kept 
for  attornies  in  the  various  Courts  of  law  therein  men- 
tioned ;  and  there  is  a  similar  provision  as  to  solicitors  ad- 
mitted in  the  Court  of  Exchequer ,  but  not  for  attornies  of 
that  Court;  and  the  27th  section  provides  for  the  inrol- 
roent  of  the  attornies  or  clerks  of  the  offices  of  the  Exche- 
quer therein  mentioned,  according  to  the  ancient  custom 
of  the  Court.  That  section  is  not  applicable  to  attornies 
or  clerks  of  certain  offices  in  the  Exchequer;  among  others, 
the  office  of  the  King's  Remembrancer.     What  then  are 
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the  officers  of  the  King's  Remembrancer?     They  are  the         1832. 
sworn  and  side  clerks,  who  execute  the  equity  and  reve- 
nue business.     These  persons  are  not  admitted  and  inrol- 
led  according  to  2  Geo.  2,  c.  23,  but  in  the  manner  accus- 
tomed before  that  act.     So,  likewise,  were  the  attornies  or 
clerks  of  the  office  of  Pleas  of  the  Court  of  Exchequer, 
before  1 1  Geo.  4  &  1  Will.  4,  c.  70.     These  attornies  and 
clerks  may,  by  the  stat.  2  Geo.  2,  c.  23,  s.  27,  practise  in 
other  Courts  in  the  names  and  with  the  consent  in  writing 
of  the  attornies  of  such  other  Courts;  and,  by  the  con- 
cluding words  of  the  section,  which  are  material  expres- 
sions in  this  case,  it  is  enacted,  that  it  shall  be  lawful,  from 
and  after  the  1st  December,  1730,  for  any  person  who 
shall  be  sworn,  admitted,  and  inrolled  an  attorney  or  soli* 
citor  in  any  of  the  several  Courts  before  mentioned,  ac- 
cording to  the  direction  of  this  act,  to  practise  and  solicit 
in  the  said  respective  offices  in  the  same  manner  as  here- 
tofore has  been  done,  anything  hereinbefore  contained,  or 
any  law  or  statute  to  the  contrary  notwithstanding.     This 
enactment  applies  to  the  office  of  Pleas,  and  the  office  of 
the  King's  Remembrancer.     We  know  that  attornies  of 
other  Courts  practised,  before  the  late  statute,  in  the  office 
of  Pleas,  in  the  names  of  the  attornies  of  the  Court.    Such 
is  the  construction  put  upon  this  section  by  practice,  and 
nothing  is  produced  to  the  contrary.     What  then  has 
been  the  usage  in  the  King's  Remembrancer's  office? 
The  equity  and  revenue  business  is  conducted  there  by 
sworn  attornies,  and  many  attornies  practise  in  their  names. 
Such  has  been  the  constant  usage;  and  our  decision  is 
warranted  as  well  by  the  act  of  2  Geo.  2,  as  by  the  custom 
which  has  prevailed  since  that  reign. 

Though  it  may  be  usual  that  the  party  failing  in  an  ex- 
ception to  the  Master's  report  shall  pay  the  costs  of  that 
proceeding;  still,  as  there  was  so  much  doubt  that  I  di- 
rected a  second  argument,  and  as  my  first  opinion  was  ad- 

qq2 
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1832.         verse  to  that  now  entertained  by  the  Court,  I  think  the 
att.-Gen.     defendants  ought  not  to  pay  the  costs. 


V. 

Malik. 


The  rest  of  the  Court  concurred. 


Exceptions  overruled,  without  costs  (a). 


(a)  This  case  is  also  reported  in  2  C.  &  J.  500. 


Drew  v.  Coles. 

Jurisdiction  is  f^OLERIDGE,  Serjt.,  obtained  a  rule  nisi  in  this  case 
Bradford  Court  f°r  entering  a  suggestion  on  the  roll  to  deprive  the  plain- 

of  Requests,  t;ff  Qf  costg  under  |he  <j  QeQ  3   c#  x|x#  an(j  47  QeQ%  g    8esg# 

where  the  debt 

demanded  does  2,  c.  xxxix.  s.  31,  the  Bradford  Court  of  Requests  Act. 
which  means  '  By  sect.  18,  persons  residing  within  or  without  the  juris- 
^nded^and  if  diction  of  the  Court,  having  any  such  debt  as  thereinbe- 
a  plaintiff  sues     fore  mentioned,  or  any  debt  or  debts  due  or  owing  to  or 

elsewhere,  and        ■   .        ,  ,  ,  T 

recovers  less  claimed  or  demanded  by  such  persons,  and  for  which  debt 
not  be  entitled  or  debts  they  should  demand  any  sum  not  exceeding  51. 
to  his  costs.        from  any  per8on   soever  inhabiting,   residing,  or   living 

within  the  jurisdiction  of  the  Court,  &c.  are  enabled  to 
summon  such  debtor  to  appear  before  the  said  Court. 
By  sect.  31,  it  is  provided,  "  That  if  any  action  for  any 
debt  recoverable  under  this  act  in  the  said  Court  shall  be 
commenced  in  any  other  Court  soever,  the  plaintiff  shall  not, 
by  reason  of  any  verdict  for  him,  have  or  be  entitled  to  any 
costs  soever;  and  if  the  verdict  shall  be  given  for  the  de- 
fendant, and  the  Judge  shall  certify  that  such  debt  ought 
to  have  been  recovered  in  the  said  Court  of  Requests, 
then  the  defendant  shall  have  double  costs,  with  all  legal 
remedies  for  recovering  the  same."  In  the  present  case, 
the  action  was  brought  for  work  and  labour,  &c.     The 
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defendant  pleaded  the  general  issue,  with  notice  of  set-off.       ^1832. 

The  plaintiff,  by  his  particulars,  claimed  5/.  10*.  9d.,  and 

the  defendant  endeavoured  to  set  off  31.  17*.  for  a  stove 

sold,  and  work  and  labour  done.    The  cause  was  tried  be* 

fore  Gaselee,  J.,  at  the  Somerset  Lent  Assizes,  when,  as 

there  was  conflicting  evidence  as  to  the  value  of  the  work, 

the  Jury  found  a  verdict  for  the  plaintiff,  damages  4/.  10*., 

on  an  understanding  that  the  defendant  was  to  take  back 

his  stove.     On  these  facts  the  rule  nisi  was  obtained. 

Bompas,  Serjt,  and  Erie  shewed  cause. — The  amount 
of  the  debt  "  demanded "  by  the  plaintiff,  and  not  the 
amount  recovered,  was  the  criterion  by  which  it  was  to  be 
determined  whether  the  action  should  be  brought  in  the 
Bradford  Court  of  Requests  or  not.  The  sum  here  de- 
manded was  more  than  5/.,  and,  therefore,  the  plaintiff 
was  not  bound  to  bring  his  action  in  that  Court.  The 
cases  of  Harsant  v.  Larkin  (a),  Horn  v.  Hughes  (6),  and 
Shaddick  v.  Bennett  (c)  shewed,  that  if  a  plaintiff  had  a 
bond  fide  ground  for  claiming  more  than  the  restricted 
sum,  the  Court  would  not  interfere.  But,  in  those  cases, 
debts  only  were  mentioned,  and  not  claims  >  as  in  the  pre- 
sent statute. 

Lord  Lyndhurst,  C.  B. — This  rule  ought  to  be  made 
absolute.  The  hardship  which  must  necessarily  result  to 
plaintiffs  who  reside  at  a  distance,  and  can  only  prove 
their  debts  by  witnesses  who  are  out  of  the  jurisdiction, 
and  therefore  not  amenable  to .  the  process  of  the  local 
Courts,  has  always  formed  a  prominent  feature  in  argu- 
ments upon  such  questions.  It  was  much  pressed  upon 
this  Court  in  the  case  of  Graham  v.  Browne  (d),  and  was 


(a)  3  B.  &  C.  257.  (c)  4  B.  &  C.  769. 

(6)  8  East,  347-  (d)  2  C.  &  J.  327. 
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1832.  there  disposed  of.  There,  the  defendant  resided  within 
the  jurisdiction  of  the  Bath  Court  of  Requests,  and  the 
plaintiff  and  his  witnesses  lived  in  London.  At  first  we 
were  disposed  to  admit  the  force  of  the  argument  against 
the  exercise  of  a  discretionary  power,  and  inclined  against 
the  entry  of  a  suggestion  which  might  tend  to  defeat  the 
ends  of  justice.  However,  we  felt  ourselves  imperatively 
bound  by  the  words  of  the  statute,  and  the  suggestion  was 
entered.  The  same  argument  was  pressed  upon  the  Court 
of  King's  Bench  in  the  case  of  Baildon  v.  Pitter  (a),  but 
the  Judges  of  that  Court  considered  themselves  to  be  con- 
cluded by  the  words  of  the  statute  there  relied  on,  and  in 
like  manner  ordered  a  suggestion  to  be  entered.  The 
word 8  of  this  statute  are  not  essentially  dissimilar  from 
those  which  were  relied  upon  in  the  cases  to  which  I  have 
alluded,  and  must  receive  a  similar  construction.  If,  aft^r 
a  verdict  has  been  delivered  for  less  than  5/.,  it  might  still 
be  canvassed  whether,  when  the  action  was  commenced, 
the  plaintiff  had  a  reasonable  and  probable  cause  for 
claiming  a  larger  amount,  it  would  involve  in  every  such 
case  a  second  investigation.  But,  it  is  said,  that  the  plain- 
tiff is,  in  this  case,  protected  by  the  particular  expressions 
which  are  used  by  the  legislature,  and  that,  as  he  demand- 
ed a  sum  exceeding  5/.,  he  could  not  sue  in  the  local  Court. 
The  word  "  demand  "  in  the  statute,  in  my  opinion,  means 
a  rightful  demand,  a  demand  which  he  was  legally  and 
justly  entitled  to  make;  and  the  jury  have  decided  that  the 
plaintiff  had  no  rightful  demand  beyond  the  sum  of  4/.  10*., 
which  they  have  awarded.  It  is  unnecessary  here  to  say, 
whether  the  verdict  of  the  jury  is  to  be  taken  in  every 
case  as  the  criterion  of  the  debt  justly  due  to  the  plaintiff, 
and  which  he  might  rightfully  demand.  Inmost  cases, 
undoubtedly,  it  should   decide   the   question.,     Circum- 

(a)  3  B.  &  Aid.  210. 


iHttfwtmaa  Cerm, 
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stances,  such  as  are  mentioned  by  Lord  EUenborough  in  1832. 
the  case  of  Horn  v.  Hughes,  may  occur  to  influence  the 
Court  in  their  decision  upon  a  question  like  the  present. 
Here,  however,  the  plaintiff's  case  did  not  miscarry  in 
consequence  of  the  absence  of  a  material  witness;  but,  up- 
on a  conflict  of  testimony,  the  jury  decided  that  the  plain- 
tiff was  only  entitled  to  a  sum  under  51.  f  which  sum  he 
could  only  rightfully  demand. 

The  other  Barons  concurred. 

Rule  absolute. 


Double  v.  Gibbs. 

f^OMYN  shewed  cause  against  a  rule  which  had  been  The  master  of  a 
obtained  by  Bompas,  Serjt.,  calling  on  the  plaintiff  to  shew  betwee^LmLn 
cause  why  a  suggestion  should  not  be  entered  on  the  roll  to  ^d  Rotterdam, 

*  °°  #  b  having  no  place 

deprive  him  of  costs,  having  recovered  less  than  51.  in  an  ac-  of  business  in  the 
tion  brought  in  this  Court.    This  application  was  made  un-  sionaiiy  trans- 
der  the  authority  of  the  London  Court  of  Requests*  Acts.  £„*£*£  ^e 
The  3  Jac.  1,  c.  15,  which  takes  away  costs  where  a  defen-  quay  where  his 

vessel  is  moor- 

dant  who  ought  to  be  tried  in  the  Court  of  Requests  is  sued  ed,  and  haying 
in  the  superior  Court,  describes  the  persons  liable  to  be  SencTin  South- 

work,  is  not  a 
person  seeking 

his  livelihood  or  having  dealings  or  transactions  in  London  within  the  meaning  of  the  London  Court 

of  Request  Acts,  3  Jac.  1,  c.  15,  and  14  Geo.  2,  c.  10. 

Semble,  that  an  action  for  use  and  occupation  is  not  within  the  39  &  40  Geo.  3,  c.  civ. 
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1832.  sued  in  the  inferior  Court  thus — "  Any  citizen  and  freeman 
of  the  city  of  London,  or  any  other  person  being  a  victualler, 
tradesman,  or  labouring  man  inhabiting  within  the  said 
city  or  the  liberties  thereof/*  The  words  of  the  14  Geo. 
2,  c.  10,  extended  the  class  of  persons  liable,  the  words 
are—"  Every  citizen  and  freeman  of  the  city  o(  London, 
and  every  other  person  and  persons  inhabiting  within  the 
said  city  or  its  liberties,  and  also  persons  renting  or  keep- 
ing any  shop,  shed,  stall,  or  stand,  or  seeking  a  livelihood 
there/1  And  the  last  act  of  39  &  40  Geo.  3,  c.  civ,  de- 
scribes the  persons  liable  to  be  sued  as  "  residing  or  in- 
habiting within  the  said  city  or  its  liberties,  or  keeping 
any  house,  warehouse,  shop,  shed,  stall,  or  stand,  or  seek- 
ing a  livelihood,  or  trading  or  dealing  within  the  same  city 
or  liberties/*  But  in  the  3  Jac.  1,  c.  15,  there  is  an  excep- 
tion or  proviso  which  enacts,  that  that  act  shall  not  extend 
to  "  any  debt  for  rent  upon  any  lease  of  lands  or  tene- 
ments or  any  other  real  contracts."  In  the  declaration, 
there  is  a  count  for  use  and  occupation,  and,  therefore, 
this  case  falls  within  the  exception,  according  to  Woolley 
v.  Cloutman  (a)  and  Holden  v.  Newman  (6),  in  which  it 
was  held,  that  that  clause  extended  to  an  action  for  use 
and  occupation     .He  also  cited  Tidd(c). 

Bompas,  Serjt.,  cited  the  exception  as  stated  in  the  39 
&  40  Geo.  3,  c.  civ.  "  that  this  act  shall  not  extend  to  any 
debt  where  any  title  of  freehold  or  lease  for  years  of  any 
lands  or  tenements  shall  come  in  question/' 

And  the  Court  expressing  an  opinion  that  this  did  not 
include  an  action  for  use  and  occupation,  Comyn  proceed- 
ed with  the  facts. 

Upon  the  other  point,  with  respect  to  the  defendant's  re- 

(«)  Doug.  244.  (b)  13  East,  161.  (c)  Page  958, 9th  ed. 


r. 
Gibbs. 
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stdence  and  business,  the  affidavits  are  contradictory.  The  1832. 
defendant  says,  that,  at  the  time  of  the  service,  he  was  at  double 
Brewer's  Quay,  Lower  Thames  Street,  seeking  his  livelihood 
there  within  the  city ;  that  he  has  before  been  summoned  to 
the  London  Court  of  Requests;  that  the  plaintiff  knew  he 
was  trading  and  dealing  at  Brewer's  Quay  aforesaid,  and 
that  he  recovered  only  4/.  8*.;  that  he,  the  defendant,  has 
been  continually  a  trader  at  Brewer's  Quay,  and  has  bought 
furniture,  meat,  fruit,  &c.  there  for  eight  years,  and  within 
that  time  has  taken  a  ship  to  Rotterdam,  and  provided  the 
men  with  provisions  at  a  certain  sum  per  day.  My  affidavits 
deny  that  the  plaintiff  knew  of  the  defendant's  dealings  at 
Brewer's  Quay,  or  that  the  defendant  had  any  such  deal* 
ings.  On  the  contrary,  it  is  sworn  that  the  defendant  has, 
for  some  years  past,  resided  in  Southwark ;  that  he  has 
no  counting-house  at  Brewer's  Quay,  and  that  the  count- 
ing-house and  buildings  at  Brewer's  Quay  are  in  the  pos- 
session and  occupation  of  Joseph  Barker  as  lessee;  that 
the  defendant  has,  for  the  last  five  years  been  employed 
by  M essrs.  Capper  as  the  master  of  a  vessel  going  to  and 
from  Rotterdam;  that  he  comes  to  the  Quay  to  unload: 
that  the  defendant  is  never  more  than  twenty-eight  days 
in  a  year  alongside  the  quay;  that  after  the  vessel  is  dis- 
charged, it  is  moored  into  a  dock  in  the  county  of  Middle- 
sex, until  the  defendant  is  ready  to  go  to  sea  again.  The 
defendant's  affidavit  states  that  he  sells  and  buys;  but  the 
evidence  is  the  other  way:  our  affidavits  shew  that  he  was 
dismissed  by  Messrs.  Cappers  out  of  their  service  last  Oc- 
tober, and  the  execution  had  issued  before.  [Bayley,  B.— 
Does  he  get  his  whole  livelihood  in  London?]  It  is  not 
stated  where  he  gets  his  whole  livelihood :  but  if  he  gains 
his  livelihood  in  London,  and  lives  in  another  place,  he  is 
not  within  the  act.   Stevens  v.  Derry  (a),  Holden  v.  New* 

(a)  16  East,  147. 
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1832.        man  (a).  He  also  cited  5  Esp.  19;  8  East,  336;  Skinner  r. 
Davis  (b);  and  Kensett  v.  West  (c). 

Bompas,  Serjt,  in  support  of  the  rule. — All  the  liveli- 
hood the  defendant  gets  is  at  London;  he  buys  and  sells 
there,  the  transaction  arose  there,  it  is  his  sole  place  of 
business,  he  has  a  locum  standi  there.  [Holland,  B. — Is 
there  any  case  in  which  the  party  did  not  lodge?]  Croft 
v.  Pitman  (d).  [Bayley,  B. — In  that  case  the  defendant 
had  a  place  for  carrying  on  his  business.]  That  is  not 
mentioned  in  the  act.  The  words  are — "  seeking  a  liveli- 
hood, or  trading  or  dealing  within  the  city."  [Comyn. — 
In  Stevens  v.  Derry  it  was  held,  that  that  meant  his  whole 
livelihood.]  There  is  a  case  of  Busknell  v.  Levi  (e),  of  a 
sheriff's  officer  in  Fetter  Lane,  who  carried  on  business  in 
Middlesex,  but  had  also  an  office  in  London,  and  was 
held  to  seek  his  livelihood  in  London.  [Lord  Lyndhurst, . 
C.  B. — There,  he  had  a  place  to  carry  on  his  business  in 
London.  Bayley,  B. — Is  every  master  of  a  coasting  ves- 
sel, constantly  coming  to  the  same  wharf,  to  be  within  the 
act?]  How  can  the  Court  get  over  the  words  in  the  act 
"  trading  or  dealing  within  the  city."  The  cases  of  Flem- 
ing v.  Davis  (f)  and  Croft  v.  Pitman  {d)  are  in  point. 
[Comyn  cited  Reeves  v.  Stroud  (g)  as  at  variance  with 
Fleming  v.  Davis.  Lord  Lyndhurst,  C.  B. —  Taunton,  J., 
there  says,  "  he  has  only  a  counting-house  within  the 
city.] 

Per  Curiam. — The  defendant  has  no  residence  within 
the  city:  and  though  he  speaks  of  a  trading,  and  buying 
and  selling,  it  is  consistent  with  his  affidavits  that  he  buys 

(<?)  13  East,  161.  (c)  2  Moore  &  Payne,  577;  5. 

(6)  2  Taunt.  196.  C.  5  Bing.  315. 

(c)  5D.&R.  626.  (/)  5  D.  &  R.  372. 

(d)  5  Taunt.  648.  (g)  I  Dowl.  P.  C.  399. 
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and  sells  on  account  of  his  master.  This  is  the  case  of  a  1832. 
person  going  between  London  and  Rotterdam  bringing 
here  things  to  sell:  he  stays  here  a  short  time:  he  is  on 
the  Thames  in  his  vessel,  which  is  moored  alongside  the 
quay.  The  statute  ought  to  have  a  reasonable  construc- 
tion :  that  contended  for  by  the  defendant  would  enable 
parties  to  commit  gross  frauds. 

Rule  discharged. 


Wood  and  Another  t>.  Critchfield. 

JL  URNER,  on  a  former  day  in  this  term,  had  obtained  a  if  an  imperfect 
rule,  calling  upon  the  plaintiff  to  shew  cause  why  the  bail-  2ro£  thenar- 
bond  should  not  be  set  aside  and  proceedings  staid,  on  the  *y ,enred  mu8t 

.  appear  to  it,  and 

ground  of  irregularity,  with  costs;  the  irregularity  being,  by  such  appear- 
that,  this  being  a  country  action,  the  name  and  residence  not  admit  that 
of  the  country  attorney  were  not  indorsed  on  the  copy  of  J*o"  {J™^1* 
the  summons,  but  only  the  name  of  the  London  attorney.  Court,  so  as  to 

it  n  -I   ».  -i  v  prevent  him 

and  the  amount  of  debt  and  costs  was  not  stated.  from  taking  the 

objection  to  the 
form  of  the  copy 

M ilner,  who  shewed  cause,  objected  that  the  copy  of  the      **  roIe* 
rule  served  on  the  plaintiff  was  not  intitled  in  the  cause. 

Bayley,  B. — They  will  serve  you  de  novo. 

Turner,  contrd. — The  original  rule  is  right.  If  the  copy 
is  bad,  the  plaintiff  ought  not  to  have  appeared  here;  he  is 
not  in  Court. 


Lord  Lyndhurst,  C.  B. — He  is  bound  to  come  here  in 
order  to  oppose. 
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1832. 


Wood 

v. 

Critchfielp. 


Turner. — If  the  other  side  appears,  I  always  understood 
it  amounted  to  a  waiver. 

Bayley,  B. — No;  they  only  appear  to  take  the  objec- 
tion. 


It  was  ultimately  agreed  that  the  bail  bond  should  be 
delivered  up,  that  the  plaintiff  should  deliver  a  minute ^of 
the  debt  and  costs,  and  not  declare  for  six  days. 


Although  an 
ambassador's 
servant  may  be 
privileged  as  to 
his  person,  it 
does  not  follow 
that  all  his  goods 
are  privileged 
also,  ao  as  to 


Fisher  and  Another  v.  Begrez. 

JrOLLETT  shewed  cause  against  a  rule,  obtained  by 
Holt  on  a  former  day,  calling  on  the  plaintiffs  to  shew 
cause,  why  the  writ  of  fieri  facias,  issued  in  this  cause 
against  the  goods  of  the  defendant,  should  not  be  quashed, 
on  the  ground  of  the  defendant  being  a  privileged  person. 
enabieUthe8heriff  This  application  is  made  on  behalf  of  the  sheriff:  and  the 
toappiy  to  set     affidavit  of  the  sheriff's  officer  states,  that,  after  he  had  re- 

aside  a /.ya.  is- 
sued against       ceived  the  writ,  he  found  that  the  defendant's  name  was  in 

clear  case  of  pri-  the  list  of  privileged  persons  returned  by  the  Secretary  of 

madge  oTto^he  State'  and  Pnt  UP  in  the  sheriff,s  office;  that  no  indemni- 
satisfaction  of     ty  has  been  given;  that  the  defendant  is  not  a  trader;  that 

the  Court,  or  J    #  ©  »  » 

else  they  will  he  is  bond  fide  attached  to  the  Bavarian  embassy;  that 
either  on  behalf  he  acts  as  chorister  in  the  Bavarian  chapel,  and  is  in  the 
of  the  sheriff  or   suite  0f  the  Bavarian  ambassador;  and  that,  in  the  list  of 

the  person  pn-  '  * 

viieged.   Quare  persons  in   the  Bavarian  embassy  sent  to  the  sheriff  in 

whether  a  chor- 

ister,  who  mere-  1828,  and  annexed  hereto,  the  name  of  the  defendant  is 

ly  officiates  at       „^«„:flAJ 
•  chapel  where      specified. 

a  foreign  am- 
bassador attends 

divine  service,  is  privileged  as  being  the  servant  of  an  ambassador. 
When  application  is  to  be  made  for  relief  or  indulgence,  it  ought  to  be  made  without  delay. 
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The  affidavits  in  answer  state  that  the  defendant  is  not  1832. 
a  Bavarian  subject!  nor  a  native  of  Bavaria,  but  of  France; 
that  he  came  here  in  1814;  that  he  has  been  a  public  sing- 
er and  teacher  of  music;  that  he  composes  and  sells  mu- 
sic, and  the  name  of  Signor  Begrez  is  put  to  his  com- 
positions; that  he  is  not  a  domestic  servant,  nor  is  he  de- 
scribed as  doing  any  domestic  service.  The  Bavarian  cha- 
pel is  in  Warwick  Street,  Golden  Square,  and  is  not  in  the 
house  of  the  Bavarian  minister,  nor  attached  to  it :  the 
ambassador  lives  at  No.  64,  Queen  Ann  Street. 

Holt. — My  affidavit  states  that  he  is  in  the  habit  of 
performing  as  chorister,  and  performed  the  Sunday  be- 
fore. 

Follett. — The  Bavarian  minister  knows  nothing  about 
him,  and  refuses  to  give  any  information  about  him.  There 
is  no  pretence  for  the  sheriff  to  come  here,  to  have  this 
writ  quashed.  The  defendant  is  not  within  the  statute. 
The  7  Anne,  c.  42,  s.  3,  enacts,  "  that  all  writs  and  pro- 
cesses against  the  person  or  goods  of  an  ambassador,  or 
other  public  minister  of  a  foreign  prince  or  state,  or  the 
domestic  servant  of  such  ambassador  or  public  minister, 
shall  be  utterly  null  and  void." 

In  the  first  place,  the  defendant  is  not  a  domestic  ser- 
vant; and  secondly,  if  he  were,  the  statute  does  not  extend 
to  protect  all  persons,  even  domestic  servants,  without 
shewing  what  their  duties  are,  and  what  the  ambassador 
has  to  do  with  them.  After  the  passing  of  the  statute  of 
Queen  Anne,  persons  residing  here  got  themselves  put 
down  in  the  list  of  persons  to  be  protected :  most  of  them 
were  attached  to  the  Bavarian  ambassador,  who  made  a 
profit  by  it. 

Bayley,  B.,  to  Holt. — You  must  not  only  be  privileged, 
but  privileged  as  to  the  goods. 
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1832.  Follett. — If  a  person  is  bond  fide  attached  to  an  embas- 

sy, and  receives  a  salary,  he  may  be  protected,  though  he 
does  not  lie  in  the  house,  as  was  decided  in  Evans  v. 
Higgs  (a) ;  that  was  the  case  of  a  secretary  to  an  ambas- 
sador, but  it  was  there  sworn,  that  the  nature  of  his  em- 
ployment required  his  attendance  at  the  house;   and  in 
Widmore  v.  Alvarez  (6),  it  was  expressly  held  that  there 
must  be  some  actual  service  at  the  house;  here  there  is  no 
service  whatever  at  the  house,  nor  does  the  defendant  re- 
side there;  whatever  service  there  is,  is  at  the  chapel.    So 
in  Seacomb  v.  Bowlney  (c),  it  was  held  that  a  chaplain  to 
a  resident  ambassador  was  not  protected,  because  it  was 
not  shewn  that  he  did  any  duty  in  the  house.  In  Triquet  v. 
Bath  (d)9  actual  attendance  and  actual  service  at  the  am- 
bassador's house  were  expressly  sworn  to;  and  Lord  Mans- 
field held,  that  though  every  particular  act  of  service  need 
not  be  specified  in  the  affidavit,  yet  actual  bond  fide  ser- 
vice must  be  proved.     The  affidavits  here  do  not  shew  a 
bond  fide  service,  and  the  fact  of  the  name  being  in  the 
list  in  the  sheriff's  office,  is  no  reason  for  the  sheriff  not  re- 
turning the  writ,  if  it  can  be  shewn  that  the  appointment 
is  not  bond  fide >  but  merely  colourable:  as  in  Delvalle  v. 
Plomer  (e),  where,  in  an  action  against  a  sheriff  for  a  false 
return  of  nulla  bona  to  a  writ  of/?. /a.,  Lord  Ellenborough 
held,  that  though  the  name  of  the  person  against  whom 
the  writ  issued,  was  in  the  list  of  persons  stuck  up  in  the 
sheriff's  office,  intimating  that  she  was  a  domestic  servant 
of  the  Hessian  minister,  and  had  a  written  appointment  as 
housekeeper,  the  sheriff  was  bound  to  ascertain  whether 
she  was  really  a  servant;  and  that  if  she  was  not,  the  ap- 
pointment and  notice  were  mere  nullities.      Novelio  v. 
Toogood(f)9  is  an  authority  against  the  application;  it 
was  there  held,  that  where  the  servant  of  an  ambassador  did 

(a)  2  Str.  797.  («)  3  Campb.  47- 

(6)  Fitz.  200.  (/)  1  B.  &  C.  554  ;  2  D.  &  R. 

(c)  1  Wils.  20.  833. 

(rf)  3  Burr.  1478. 
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not  reside  in  his  master's  house,  but  rented  and  lived  in         1832. 
another,  part  of  which  he  let  in  lodgings,  his  goods  in  that        p,8IIEa 
house,  not  being  necessary  for  the  convenience  of  the  am-  »• 

bassador,  were  liable  to  be  distrained  for  poor  rates.  That 
case  is  consistent  with  all  the  authorities;  but  a  servant  is 
not  protected  if  he  trades:  Signor  Begrez  has  been,  ever 
since  1814,  teaching  and  selling  music,  and  it  is  not  shewn 
that  the  defendant  has  no  goods  liable  to  be  taken  but 
what  are  necessary  for  the  convenience  of  the  ambassador. 

Bayley,  B. — Do  you  find  any  instance  of  the  sheriff 
being  exonerated  from  returning  the  writ. 

Follett. — Yes,  where  defendant  has  been  arrested ;  but 
not  in  a  case  like  this. 

Holt,  in  support  of  the  rule. — All  cases  must  be  decided 
with  reference  to  the  principle  and  policy  of  the  statute  of 
Anne.  It  is  a  part  of  our  national  law.  In  Novello  v. 
Toogood,  it  was  admitted  to  extend  to  all  domestic  ser- 
vants. 

Bayley,  B. — It  is  not  stated  that  the  defendant  is  a 
servant  of  the  Bavarian  minister,  and  employed  by  him  in 
the  chapel. 

Holt. — The  sheriff  finds  the  name  of Begrez  in  the  list  of 
privileged  persons;  how  can  it  be  said  that  he  is  bound  to 
make  inquiries;  if  the  sheriff  were  to  proceed  he  might 
subject  himself  to  an  action. 

Gurney,  B. — The  act  does  not  protect  all  goods. 
The  sheriff  now  comes  and  says,  that  he  has  not  taken  the 
goods  because  the  defendant  is  servant  to  an  ambassador. 
You  do  not  say  he  is  not  a  trader ;  all  you  say  is,  you  have  *- 

made  inquiries,  and  believe  he  is  no  trader.  I 
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1832.  Bayley,  B. — There  must  be  many  people  in  the  habit 

of  attending  the  chapel,  who  could  say  whether  they  have 
seen  the  defendant  there.  You  only  say  be  officiated  last 
Sunday. 

Holt. — If  he  was  a  chorister  in  1828,  it  is  sufficient  for 
me.  The  ambassador  and  the  secretary  of  state  certify 
that  he  is  exempt  as  chorister.  The  sheriff  is  not  bound 
to  make  inquiries  whether  he  is  so,  and  how  often  he  has 
officiated.  The  statute  certainly  says,  that  no  merchant  or 
trader  shall  take  advantage  of  the  act;  but  the  sheriff  in- 
quired, and  was  told  he  was  not  a  trader.  Mr.  Begrex  is 
at  this  time  attached  to  the  embassy.  The  first  point 
therefore  is  made  out,  that  the  defendant  is  a  chorister  in 
actual  service;  more  strictness  may  be  required  where  the 
person  himself  applies,  than  where  the  sheriff  applies:  the 
distinction  is  important.  Collusion  is  not  imputed.  Se- 
condly, it  is  said  to  be  a  qualified  power  in  the  act ;  that 
the  description  of  the  goods  is  not  shewn;  that  we  might 
have  levied  on  other  goods,  and  left  sufficient  for  the  ser- 
vice of  the  defendant  as  chorister:  but  no  distinction  has 
ever  been  made  between  the  goods  and  the  person. 

Bayley,  B. — We  are  all  of  opinion  against  you  on  the 
first  point.  You  apply  for  indulgence ;  for  you  are  bound  to 
make  a  return.  The  writ  is  directed  to  the  sheriff,  and  the 
strict  rule  of  law  is,  that  he  ought  to  make  a  return  when 
called  on:  he  has  neglected  to  do  so.  The  sheriff  may  ask 
for  indulgence  to  quash  the  writ,  and  supersede  any  liabili- 
ty, and  so  stop  proceedings  in  limine;  and  if  he  shews  suf- 
ficient to  satisfy  the  Court  they  ought  to  do  so,  no  doubt 
they  would,  but  if  there  is  not  sufficient,  the  sheriff  must 
make  his  return.  Why  does  the  sheriff  ask  to  have  the 
writ  quashed  ?  The  statute  speaks  of  ambassadors  and  do- 
mestic servants;  but  the  name  must  also  be  in  a  list  in  the 
sheriff's  office,  to  make  the  sheriff  answerable.      That 
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cranes  in  by  way  of  proviso,  where  it  appears  the  sheriffwould  1832. 
do  wrong  in  executing  the  writ,  that  is,  as  to  ambassadors 
and  domestic  servants,  but  he  must  satisfy  the  Court  that 
the  defendant  is  a  domestic  servant.  It  is  not  necessary 
lie  should  live  in  the  house:  but  it  is  not  made  out  that  he 
is  part  of  the  suite  of  the  Bavarian  minister.  I  do  not  allude 
now  to  the  privilege  of  person  as  distinguished  from  goods — 
we  do  not  enter  into  that.  Lord  Palmerston,  in  June,  1821 , 
puts  the  defendant's  name  in  the  list:  that  only  ascertains 
that  Begrez  was  at  that  time  a  domestic  servant  of  the  Ba- 
varian minister;  whether  he  remained  so  in  1832  is  another 
question,  and  must  be  ascertained  by  other  means.  The 
sheriff  who  applies  in  this  extraordinary  way  ought  to  sa- 
tisfy us,  that  he  really  is  attached  to  the  Bavarian  embas- 
sy, and  not  raise  a  mere  inference.  The  affidavits  are 
meagre  in  the  extreme.  No  inquiry  appears  to  have  been 
made  of  the  servants  of  the  Bavarian  minister,  or  of  the 
persons  attending  the  chapel:  it  is  stated  that  Begrez  is 
bond  fide  attached  to  the  Bavarian  embassy ;  but  not  how 
attached:  he  may  have  been  attached,  and  yet  not  so  as  to 
prevent  an  officer  from  executing  process. 

Vaughan,  B. — A  writ  of  execution  comes  into  the  hands 
of  the  sheriff  on  the  15th  of  June.  He  applies  here  on  the 
ground  of  process  being  directed  against  a  domestic  servant 
of  an  ambassador,  whose  goods  are  about  to  be  distrained; 
he  desires  in  fact  to  be  absolved  from  returning  all  process 
of  this  nature.  The  statute  of  Anne  may  be  considered  as 
declaratory  of  the  law  of  nations,  rather  than  as  enacting 
any  new  law.  The  sheriff  had  been  ruled,  on  the  2nd 
day  of  November,  to  return  the  writ;  he  does  nothing  till 
the  12th,  and  then  he  makes  this  application:  he  ought 
to  have  applied  earlier.  The  only  duty  the  sheriff  speaks 
to  is  on  the  4th,  two  days  after  the  rule  was  obtained, 
when  he  says  he  believes  he  officiated.  The  question  is, 
whether  we  are  to  interfere.     The  sheriff  is  bound  to  sa- 
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tisfy  us,  so  as  to  leave  no  doubt  that  the  defendant  is  a 
servant,  and  that  the  application  is  made  bond  fide. 

Bolland,  B. — It  is  not  necessary  for  us  to  decide  whe- 
ther a  chorister  is  protected.  I  have  a  strong  opinion  that 
he  is.  The  word  "  domestic  "  ought,  as  in  the  case  in  Bur- 
rows, not  to  be  confined  but  extended.  If  it  is  a  chapel  at- 
tached to  the  embassy,  and  the  facts  were  brought  home,  I 
should  think  he  ought  to  be  protected. 

No  great  reliance  can  be  placed  on  the  list :  for  I  find 
there  the  name  of  a  person  who  is  a  clerk  in  the  Long 
Room  at  the  Custom  House;  he  holds  incompatible  offices; 
he  has  one  duty  to  perform  to  the  ambassador  and  another 
to  the  public. 


Gurney,  B. — concurred. 


Rule  discharged,  with  costs. 


If  an  attorney 
practise  in  a 
Court  in  which 
he  has  not  been 
admitted,  he 
cannot  maintain 
an  action  for 
his  fees,  nor 
even  for  money 
out  of  pocket; 
neither  has  he 
any  lien  for  his 
costs  or  for  mo- 
ney disbursed; 
and  therefore  he 
cannot  prevent 
the  damages  and 
costs  in  one  ac- 
tion being  set 
off  against  those 
in  another, 
though  his  costs 
have  not  been 
paid. 


Latham  v.  Hide.     Hide  v.  Latham. 

f^OLTMAN,  on  a  former  day,  had  obtained  a  rule  on 
the  part  of  the  plaintiff  in  one  of  the  above  actions  and 
the  defendant  in  the  other,  calling  on  the  opposite  party 
to  shew  cause  why  the  damages  and  costs  in  one  action 
should  not  be  set  off  against  the  damages  and  costs  in  the 
other,  without  allowing  the  costs  of  the  attorney  for  one  of 
the  parties,  who  was  not  an  attorney  of  this  Court. 

Wightman  now  shewed  cause. — The  only  question  in 
this  case  is  respecting  the  attorney's  lien,  and  it  is  object- 
ed, that,  not  being  an  attorney  of  this  Court,  he  can  have 
no  lien :  but  this  is  not  like  the  case  of  an  attorney  suing 
his  client,  as  in  Vincent  v.  Holt  {a) ;  and  that  case  is  incon- 

(«)  4  Taunt.  452. 
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sistent  with  a  previous  case  of  Meadowcroft  v.  Hohnan  (a).         1832. 
The  rule  does  not  apply  to  cases  of  set  off.     It  is  ad- 
mitted that  in  general  costs  may  be  set  off;   but  the  lien 
which  exists  between  him  and  his  client  must  first  be  sa- 
tisfied. 

Bayley,  B. — The  question  is,  whether  the  attorney  has 
any  lien. 

Wightman. — Yes;  he  would  have  a  lien  for  money  out  of 
pocket.     It  is  only  for  profit  that  he  cannot  recover. 

Lord  Lyndhurst,  C.  B. — What  authority  is  there  to 
that  effect? 

Wightman. — There  is  no  authority  either  for  me  or 
against  me. 

Bayley,  B. — He  might  have  proceeded  in  the  name  of 
an  attorney  of  this  Court.  If  a  regular  attorney  does  not 
deliver  a  bill,  he  cannot  recover  even  money  out  of  pocket. 

Lord  Lyndhurst,  C.  B. — He  has  no  right  to  conduct  the 
cause.  The  money  laid  out  is  laid  out  in  the  cause.  How 
can  you  maintain  your  proposition?  The  money  is  laid  out 
in  doing  that  which  the  law  does  not  allow.  Suppose  we 
were  of  opinion  he  could  recover  nothing? 

Wighlman. — The  plaintiff  can  recover  his  costs,  and 
they  would  form  an  item  of  set  off.  They  say  that  the 
bills  when  taxed  would  be  set  aside,  and  the  attorney 
could  not  appear;  but  this  Court  will  not  interfere  sum- 
marily to  prevent  an  attorney  having  his  lien. 

Coltman  and  Tomlinson,  confab. — A  special  privilege  is 

(«)  1  H.  Blac.  50. 
R  R  2 
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given  in  respect  of  his  character  of  attorney.     He  clearly 
could  not  sue  his  client.     Vincent  v.  Holt  (a). 

Bayley,  B. — On  a  late  occasion  the  Court  doubted 
whether  that  was  rightly  decided. 

Coltman. — The  attorney  was  acting  in  direct  contraven- 
tion of  the  2  Geo.  2  (6),  which  expressly  enacts,  that  no  per- 
son shall  act  as  an  attorney  unless  he  is  sworn,  admitted, 
and  enrolled,  in  the  Court  in  which  he  practises  as  an  attor- 
ney.— He  was  then  stopped. 

Lord  Lyndhurst,  C.  B. — An  attorney  cannot  act  in  this 
Court  unless  he  is  entered  in  this  Court:  and  as  he  can- 
not sue,  he  cannot  have  a  lien;  and  therefore  the  set  off 
must  be  as  prayed. 

Bayley,  B. — There  is  an  exception  of  his  using  the 
name  of  another  attorney. 

Rule  absolute  (c). 


(a)  4  Taunt.  452. 

(b)  2  Geo.  2,  c  23,  s.l. 

(c)  See  Miller  y.  Towers,  Peake, 


102;  Thwaites  v.  Mackinson,  I  M. 
&  M.  199;  Hewing  v.  Baxter,  Id. 
629;  and  see  2  M.  &  M.  33. 


Ward's  Bail. 

Nov.  12th. 

Notice  of  bail,      U  PON  bail  coming  up  to  justify  by  affidavit,  Butt  ob- 

baii  to  have  re-  jected  that  the  notice  of  bail  was  bad.     It  stated  that  one 
sided  within  the     { the  baii  ha(]       -^  •    th    j    t    •    months,  resided,  &c, 

last  six  months  J  '  9  ' 

(instead  of  for    instead  of  "  for  the  last  six  months/*  as  given  in  the  print- 
months)  at  a      ed  form.     It  might  be  that  the  bail  had  only  been  one  day 

^SSS%^9  at  that  place  during  the  la8t  six  monlhs- 

the  affidavit  of 

justification  is 

correct,  it  may  be  connected  with  the  notice,  so  as  to  make  the  notice  sufficient. 
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Comyn,  contrct,  cited  a  case  otFenton  v.  Warre{a),  where         1832. 
it  was  held,  that  it  was  not  necessary  to  state  in  the  notice    ward's  Bail, 
where  the  bail  has  resided  for  the  last  six  months. 

Butt  said,  that  there  was  a  contrary  decision  in  the 
King's  Bench,  in  a  case  before  Taunton,  J.  (A),  and  in  a 
subsequent  case  in  the  Exchequer,  where  Vaughan,  B., 
said  that  the  decision  of  the  King's  Bench  should  be  adopt* 
ed  in  this  Court. 

Gurney,  B.— The  words  of  the  rule  of  Trinity  Term, 
1  Will.  4,  rule  2,  are  express,  that  "  every  notice  of  bail 
shall,  in  addition  to  the  descriptions  of  the  bail,  mention 
the  streets,  &c,  in  which  each  of  the  bail  has  been  resident 
within  the  last  six  months."  You  must  give  the  residence 
for  six  months. 

Upon  looking  at  the  affidavit  of  justification,  it  appear- 
ed to  be  correct;  the  bail  having  there  expressly  sworn  in 
the  words  of  the  rule;  and  Gurney,  B.,  said,  he  thought 
the  notice  connected  with  the  affidavit  was  sufficient.  His 
lordship  consulted  on  the  point  with  the  other  Barons, 
and  on  his  return  stated,  they  were  of  opinion,  that,  taking  , 

the  notice  and  affidavit  together,  the  residence  was  suffi- 
ciently stated. 

Bail  allowed — No  costs  (c). 


(a)  2  Cromp.  &  Jer.  54.  ing  the  residence  of  the  bail,  if  it 

(b)  Anonymous, ante,  p.  160.  has  been  stated  in  the  notice  of 

(c)  See  (he  case  of  Higgs's  bail,  bail.  And  see,  also,  Jervis*s  Rules, 
ante,  p.  124,  that  the  notice  of  jus-  2nd.  ed.  p.  29,  n.  (ft). 

tifi cation  is  sufficient,  without  stat- 
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I  fan  attorney 
acts  in  a  Court 
of  which  he  is 
not  admitted, 
proceedings  will 
be  staid,  and  he 
uill  be  ordered 
to  pay  the  costs; 
and  it  is  not  too 
late  to  apply 
even  after  issue 
joined  and  no- 
tice of  trial 
given. 


Constable  v.  Johnson. 

JjlELL  Y  shewed  cause  against  a  rule  for  setting  aside 
proceedings,  on  the  ground  that  the  plaintiff's  attorney 
did  not  appear  to  be  an  attorney  of  this  Court.  He  con- 
tended that  the  motion  was  too  late  after  issue  joined  and 
notice  of  trial.  The  attorney  swears,  he  is  an  attorney  of 
K.  B.  and  C.  P.,  and  is  also  a  solicitor  in  Chancery;  and 
that,  from  inquiries  made  of  the  officers  of  this  Court,  he 
understood,  that,  having  been  admitted  of  the  Court  of 
Chancery ,  he  could  practise  in  this  Court. 


Lord  Lyndhurst,  C.  B. — Proceedings  must  be  staid 
till  another  attorney  is  appointed,  and  the  attorney  must 
pay  the  costs  of  this  motion. 

KnowleSy  contra,  urged,  that  the  proceedings  were  alto- 
gether irregular,  and  that  there  was  no  attorney's  name 
indorsed  on  the  process. 

Bayley,  B. — Yes;  there  is,  though  not  of  this  Court. 

Rule  absolute. 


Baddley  v.  Oliver. 


%^AMPBELL  on  a  former  day  had  obtained  a  rule,  call- 
ing upon  the  plaintiff  to  shew  cause,  why  the  defendant 


Where  a  Judge 
at  the  assizes, 
in  pursuance  of 
the  provisions  of 
the  1  Will  4, 

c.  7,  orders  that  the  plaintiff  shall  have  execution  within  a  limited  time,  and  judgment  is  there- 
upon entered  up  and  execution  issued,  the  defendant  is  not  precluded  from  applying  in  the  next 
term  to  the  Court  above,  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs. 

A  Judge  at  the  assizes  has  no  power  to  order  such  a  suggestion  to  be  entered. 

It  is  the  sum  which  the  plaintiff  ultimately  recovers,  and  not  the  sum  which  the  plaintiff  claims 
to  be  due,  which  is  to  decide  whether  the  plaintiff  ought  to  have  sued  in  the  Court  of  Conscience, 
or  in  the  superior  Court. 

Where  two  parties  come  to  an  arrangement  and  one  is  ignorant  of  his  rights,  the  agreement  is 
not  in  general  binding  upon  him. 
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should  not  be  at  liberty  to  enter  a  suggestion  on  the  roll  to         1832. 
deprive  the  plaintiff  of  costs,  in  pursuance  of  the  provisions      Baddlet 
of  the  47  Geo.  3,  c.36,  s.  12,  (local  and  personal),  for  es-  »• 

Oliver 

tablishing  a  local  court  at  Overing,  in  StaffordsMre,  for  the 
recovery  of  debts  not  exceeding  51.;  and  which  provided, 
that  if  an  action  should  be  commenced  in  any  other  Court 
foradebt  recoverable  in  the  local  court,  the  plaintiff  should 
not  be  entitled  to  any  costs;  and  also,  for  returning  to  the 
defendant  the  amount  of  the  plaintiff's  costs,  which  had 
been  levied  upon  the  defendant. 

V.  Richards  and  Foliett,  now  shewed  cause,  on  three 
grounds. — First,  This  case  does  not  come  within  the  act; 
Secondly,  The  parties  have  arranged  between  themselves 
so  as  to  prevent  this  Court  from  interposing;  and,27«Ve%, 
This  Court  has  no  power  to  order  a  suggestion  to  be  en- 
tered. This  action  was  brought  to  recover  money  due  as 
the  balance  of  an  unliquidated  amount.  It  came  on  to  be 
tried  at  the  Stafford  Assizes,  in  July  last,  and  was  referred 
to  Mr.  Strutt,  who  ordered  a  verdict  to  be  entered  for  the 
plaintiff,  for  11. 9s.  Id.  It  had  been  agreed,  that  the  plain- 
tiff was  not  to  be  delayed,  if  there  was  a  verdict  for  him; 
and  Hunt,  the  defendant's  attorney,  signed  a  written  con- 
sent, that  the  Judge  should  certify  that  the  plaintiff  might 
issue  execution  within  one  month.  The  affidavits  shew, 
that  the  action  was  originally  brought  for  the  sum  of 
I3l.2s.4d.;  and  that  was  the  sum  claimed  on  the  copy  of 
the  writ.  The  words  of  the  act  are,  "  if  any  action  shall 
be  commenced  for  any  debt  under  5L,  the  plaintiff  shall 
have  no  costs."  This  action  was,  therefore,  commenced  for 
a  sum  not  within  the  cognizance  of  the  Court  of  Requests. 
The  defendant  claimed  to  set  off  a  sum  of  71.  12s.  Both 
sums  were  reduced  by  the  arbitrator:  the  plaintiff's  to 
4/.  Is.  Id.,  the  defendant's  to  21.  \2s.;  and  the  difference 
of  those  two  sums  was  the  sum  of  \l.  9s.  Id.,  for  which  the 
arbitrator  ordered  a  verdict  to  be  entered  for  the  plaintiff. 
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1832.         But,  the  accounts  were  confused  and  complicated;  and  a 
B  letter  of  the  defendant's  attorney  expressly  says — "  the  ac- 

v.  counts  are  so  complicated,  a  jury  will  never  get  to  the  end 

of  them."  There  is  also  the  positive  oath  of  the  plaintiff, 
that  more  than  121.  was  due  to  him.  It  would  be  very  hard, 
therefore,  that  a  plaintiff,  who  bond  fide  sues  for  a  debt 
which  he  believes  to  be  due,  should  be  liable  to  be  deprived 
of  bis  costs,  because,  from  some  cause  over  which  he  may 
have  no  [control,  he  cannot  substantiate  it  to  its  full  ex- 
tent. These  acts  do  not  apply  where  the  sum  claimed  is 
reduced  by  cross  demands. 

Bayley,  B. — You  are  to  consider  the  demand,  not  ac- 
cording to  what  you  claim,  but  to  what  you  prove.  That 
has  been  expressly  held  in  Shaddick  v.  Bennett  (a).  Your 
affidavits  do  not  specify  any  items  to  shew  that  more  than 
5L  was  due. 

V.Richards. — The  plaintiff's  affidavit  expressly  states 
that  more  is  due ;  and  the  defendant's  does  not  contradict  it, 
but  merely  states  what  the  arbitrator  found.  But,  secondly, 
this  application  is  against  good  faith.  Both  parties  consult- 
ed together,  and  it  was  agreed  to  refer  the  cause;  and,  that 
the  Judge  should  certify  for  the  plaintiff  for  execution  in  a 
month.  Both  parties  ought  to  be  concluded  by  this  arrange- 
ment ;  and,  even  supposing  both  were  ignorant  of  the  provi- 
sion respecting  costs  in  the  local  act,  it  is  too  late  now  for  one 
party  to  take  advantage  of  it.  The  defendant  first  applied 
to  the  arbitrator;  but,  he  declined  to  make  any  order  about 
costs,  as  they  were  not  referred  to  him.  An  application 
was  then  made  to  Mr.  Justice  Bosanquet,  who  tried  the 
cause,  to  rescind  the  certificate  for  immediate  execution : 
on  that  occasion  the  local  act  was  brought  expressly  before 
him,  and  both  parties  were  heard  upon  full  affidavits;  but, 

(«)  4  Barn.  &  Cres.  769. 
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the  learned  Judge  decided,  that  execution  should  go;  that 
could  only  be  on  the  assumption  that  the  act  did  not  apply 
to  this  case;  and  that  was  the  learned  Judge's  opinion 
after  deliberation.  No  application  was  made  to  him  for 
leave  to  enter  a  suggestion. 

Bayley,  B. — What  authority  had  Mr.  Justice  Bosan- 
quet  to  enter  a  suggestion? 

Follett* — The  whole  matter  was  referred  to  him:  a  con- 
sent was  given  to  an  immediate  execution ;  execution  did  ac- 
cordingly issue,  and  the  money  is  in  the  hands  of  the  sheriff. 
If  his  lordship  had  no  power  to  enter  a  suggestion,  he  had  the 
power  of  preventing  the  defendant  from  coming  here  now, 
by  allowing  the  plaintiff  to  get  judgment  forthwith,  which 
he  would  not  have  done,  unless  he  thought  the  defendant 
was  not  entitled  to  relief  under  the  local  act;  and,  there- 
fore, the  defendant  is  now  too  late,  for  the  defendant  can- 
not apply  to  enter  a  suggestion  after  final  judgment.  That 
was  the  rule  before  the  statute  of  1  Will,  4,  c.  7,  and  is  laid 
down  in  2  Tidd,  961  (a):  under  the  second  section  of  that 
act,  the  Judge  at  Nisi  Prius  has  clearly  jurisdiction  to  de- 
termine, under  all  the  circumstances,  when  the  plaintiff 
should  have  judgment  (b).     The  defendant  applied  to  him 


1832. 


Baddlet 

V, 

Oliver. 


(a)  Citing  Barney  v.  Tubb,  2  H. 
Bla.  345 ;  Dunstan  v.  Day,  8  East, 
239 ;  and  Calvert  v.  Everard,  5  M. 
&  S.  510.  See,  also,  Hippesley  v. 
Laing,  4  B.  &  C.863,  where  it  was 
held,  that  if  the  motion  might  have 
been  made  in  Easter  Term,  it  was 
toolatetomake  itin  Trinity  Term, 
though  final  judgment  was  not 
signed. 

(b)  The  I  W.  4,  c.  7,  s.2,  enacts, 
that,  in  all  actions,  it  shall  be  law- 
ful for  the  Judge  before  whom  any 
issue  joined  in  such  action  shall  be 


to  be  tried,  in  case  the  plaintiff  or 
demandant  therein  shall  become 
nonsuit,  or  a  verdict  shall  be  given 
for  the  plaintiff  or  demandant,  de- 
fendant or  tenant,  to  certify  under 
his  hand,  on  the  back  of  the  re- 
cord, at  any  time  before  the  end 
of  the  sittings  or  assizes,  that  in 
his  opinion  execution  ought  to  is- 
sue in  such  action  forthwith,  or, 
at  some  day  to  be  named  in  such 
certificate,  and  subject  or  not  to 
any  condition  or  qualification ;  and, 
in  case  of  a  verdict  for  the  plain- 
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1832. 

Baddley 

v. 
Oliver. 


to  stay  final  judgment  till  this  application  was  made.  Mr. 
Justice  Bosanquet  entertained  that  application  with  refer- 
ence to  the  Overing  Court  of  Requests  act,  and  he  de- 
cided that  he  has  no  authority  to  prevent  the  plaintiff  from 
having  judgment.  As  soon  as  judgment  is  signed,  this  ap- 
plication cannot  be  made,  for  this  is  not  an  application  un- 
der the  4th  section  of  the  act,  but  under  the  old  law.  The 
4th  section  does  not  authorize  this  motion,  it  only  says — 
"  Provided  always,  that  notwithstanding  any  judgment  sign- 
ed or  recorded,  or  execution  issued  by  virtue  of  this  act,  it 
shall  be  lawful  for  the  Court  in  which  the  action  shall  have 
been  brought,  to  order  such  judgment  to  be  vacated,  and 
execution  to  be  stayed  or  set  aside,  and  to  enter  an  arrest 
of  judgment,  or  grant  a  new  trial,  or  new  writ  of  inquiry, 
as  justice  may  appear  to  require ;  and,  thereupon,  the  party 
affected  by  such  writ  of  execution  shall  be  restored  to  all 
that  he  may  have  lost  thereby,  in  such  manner  as  upon  the 
reversal  of  a  judgment  by  writ  of  error,  or  otherwise,  as 
the  Court  may  think  fit  to  direct."  This  Court,  therefore, 
has  no  power  to  order  a  suggestion  to  be  entered,  for  the 
defendant  is  too  late  in  his  application. 

Campbell,  in  support  of  the  rule. — With  respect  to  the 
first  point,  the  finding  of  the  Jury  is  what  the  Courts  have 
been  always  bound  by.  If  the  verdict  stands,  it  is  conclu- 
sive.    The  plaintiff  should  have  moved  to  set  aside  the 


tiff,  then  either  for  the  whole,  or 
for  any  part  of  the  sum  found  by 
such  verdict;  in  all  which  cases  a 
rule  for  judgment  may  be  given, 
costs  taxed,  and  judgment  signed 
forthwith ;  and  execution  may  be 
issued  forthwith  or  afterwards,  ac- 
cording to  the  terms  of  such  cer- 
tificate, on  any  day  in  vacation  or 
term;  and  the  postea,  with  such 
certificate  as  a  part  thereof,  shall 


and  may  be  entered  of  record  as 
of  the  day  on  which  the  judgment 
shall  be  signed,  although  the  writ 
of  distringas  juratores,  or  habeas 
corpora  juratorum,  may  not  be  re- 
turnable until  after  6uch  day :  pro- 
vided always,  that  it  shall  be  law- 
ful for  the  party  entitled  to  such 
judgment  to  postpone  the  signing 
thereof. 
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verdict.  As  to  the  act  of  1  Will.  4,  that  statute  was  not  in- 
tended to  repeal  all  the  Court  of  Conscience  Acts,  or  to 
put  it  in  the  power  of  a  single  Judge  to  prevent  the  defen- 
dant from  getting  the  benefit  of  them.  The  defendant 
can  apply  in  the  same  term.  The  fourth  section  is  in  ge- 
neral terms,  and  says,  that  the  judgment  may  be  vacated. 
This  Court  has  power  to  order  a  suggestion  to  be  entered. 
(He  was  then  stopped  by  the  Court). 

Bayley,  B. — I  am  of  opinion,  that  this  rule  for  enter- 
ing a  suggestion  ought  to  be  made  absolute.  The  words 
of  the  local  act  are,  that  if  any  action  for  any  debt  under 
5/.  shall  be  commenced  in  any  other  Court,  the  plaintiff, 
though  he  get  a  verdict,  shall  not  have  costs.  That  act 
authorizes  suits  for  5/. .-  here  the  verdict  is  only  for  1  /.  9*.  1  d. ; 
it  was  reduced  to  that  sum  by  a  set-off,  the  original  sum  being 
4/.  1*.  Id.  It  has  been  held,  and  acted  upon  in  this  Court, 
that  the  verdict  is  to  be  taken  as  the  amount,  otherwise 
we  should  have  contradictory  affidavits  {a).     But,  it  is  said, 


1832. 


Baddley 

V, 

Oliveb. 


(a)  There  are  many  authorities 
to  this  effect :  Weston  v.  Donelly, 
Sayer,  2?3;  Horn  v.  Hughes,  8 
East,  346;  Fominv.Oswell,  1  M. 
&  S.  393 ;  Jordan  v.  Strong,  5  M.  & 
S.  169 ;  Shaddkk  v.  Bennett,  4  B.  & 
C.  769 ;  Clark  v.  Askew,  8  East,  28; 
Fountain  v.  Young,  1  Taunt.  60; 
Benson  v.  Heming,  Barnes,  353 ; 
Porter  v.  Philpot,  14  East,  343; 
Butler  v.  Grubb,  Imp.  K.  B.,  560, 
3rd  ed.  B.  R. ;  Rothery  v.  Mun- 
nings,  1  B.  &  Ad.  18,  n.  (a).  (Har- 
sant  v.  Larkin,  1  Brod.  &  B.  257, 
is  contra.)  These  are  cases  where, 
as  in  the  principal  case,  the  sum 
really  doe  is  found  by  verdict  (in- 
depently  of  any  set-off  or  tender), 
to  be  under  the  sum  cognizable  by 
the  inferior  court.    And  it  makes 


no  difference  that  the  plaintiff's 
claim  is  reduced  by  the  absence  of 
a  witness.  Fiizpatrick  v.  Picker- 
ing, 2  Wils.  68 ;  or,  where,  as  in 
Rothery  v.  Munnings,  the  plaintiff's 
bill,  (which  was  for  260/.),  was  re- 
duced by  the  statute  of  limitations 
being  held  to  apply  to  all  except 
1/.,  the  rule  being  as  stated  by 
Bayley,  B.,  infra,  that  the  plain- 
tiff's real  claim  is  ascertained  by 
what  he  proves  to  be  due;  but, 
where  the  claim  is  reduced  by  a 
set-  off,  (Pitts  v.  Carpenter,  2  Str. 
1191,  1  Wils.  19,  S.C.;  Gross  v. 
Fisher,  3  Wils.  48);  or  by  plea  of 
tender, (Heawardv.  Hopkins,  Doug. 
448 ;  Wuistell  v.  Atkinson,  3  Bing. 
289),  to  a  sum  below  the  amount 
recoverable  in  the  inferior  court, 
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1832         that  the  defendant  is  precluded  by  two  circumstances: — 
Biddley      <f*r*'*  That  he  originally  agreed  that  execution  should  is- 
v.  sue  on  a  day  in  August  last ;  but  he  was  not  probably  aware 

at  that  time  of  the  provisions  of  the  local  act.  If  a  man 
knows  his  rights,  and  with  full  knowledge  acts,  he  is  bound ; 
but,  it  would  be  too  much  to  say,  that  the  defendant  is 
concluded  by  that  agreement.  The  second  objection  is, 
that  Mr.  Justice  Bosanquet  has  already  decided  upon  this 
matter;  because  he  would  not  have  let  execution  issue,  if 
the  local  act  had  exonerated  the  defendant  from  costs. 
Was  that  within  his  jurisdiction?  If  you  had  referred  to 
an  arbitrator,  he  would  have  had  power  to  decide  upon  the 
point ;  and,  even  if  he  were  wrong,  both  parties  would  be 
bound  by  his  decision:  but,  to  a  Judge  you  refer  in  his 
judicial  character;  and,  therefore,  if  he  did  decide  on  an 
erroneous  supposition  that  the  act  did  not  apply,  we  are 
not  bound,  and  cannot  be  fettered.  His  was  not  the  pro- 
per tribunal.  But,  it  is  said,  he  having  made  an  order, 
they  who  have  suffered  that  order  to  stand,  are  now  too 
late  to  enter  a  suggestion;  but  I  cannot  put  that  construc- 
tion on  the  act  of  1  Will.  4,  c.  7.  What  was  the  evil  be- 
fore that  act?  Till  that  act,  the  plaintiff  was  prevented 
from  having  execution  till  after  the  first  four  days  of  the 
next  term.  Then  the  defendant  had  only  four  days  to 
enter  a  suggestion,  and  it  must  have  been  made  within  that 
time:  but,  here,  the  defendant  has  come  at  the  earliest 
time  to  the  only  Court  that  could  act ;  and  this  Court  can 
give  him  the  relief  which  he  prays,  notwithstanding  the 
4th  section  of  1  Will.  4,  c.  7,  does  not  mention  any  thing 
about  entering  a  suggestion ;  for,  the  things  specified  in 
that  section  are  only  put  as  instances. 

the  defendant  cannot  have  a  sug-  havinga  suggestion, where  the  suin 

gestion.    But  the  mere  fact  of  recovered  and  the  sum  tendered 

pleading  a  tender  is  no  waiver  by  do  not  together  exceed  the  sum 

the  defendant  of  the  benefit  of  the  suable  in  the  inferior  Court.  Jor- 

act,  nor  does  it  preclude  him  from  dan  v.  Strong,  5  M.  &  S.  196. 
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Holland,  B.— I  think  that  the  clause  in  the  1  Will.  *,         1832. 
c.  7,  which  has  been  relied  on,  is  fully  answered  by  the  fact,       baddley 
that  this  motion  was  made  within  the  first  four  days  of  this  v. 

Oliver. 

term. 

Gurney,  B. — The  present  appears  to  be  a  case  within 
the  meaning  of  the  local  act  of  the  47  Geo.  3;  but,  I  do 
not  say  that  the  Court  will  not  resort  to  other  means  than 
the  verdict. 

Rule  absolute  for  entering  a  suggestion,  and 
for  returning  the  money,  and  no  action 
to  be  brought. 


Simpson's  Bail. 

JiUQHES  opposed  the  bail  in  this  case,  on  account  of  it  is  not  suffi- 
a  defect  in  the  affidavit  of  justification.     The  bail  merely  8wear  that  they 
swore  that  they  were  possessed  of  a  certain  sum  over  and  ^J^^^ney 
above  their  just  debts.    The  expression  in  the  rule  (a),  is  °ver  and  above 

.  r  their  just  debts, 

"  worth?  which  bears  a  very  different  meaning  from  the  but  they  must 
word  possessed.  £?££* 


such  sum. 


Gurney,  B.,  held  it  a  good  objection.  The  bail  might 
have  property  put  into  their  hands  for  the  mere  purpose 
of  enabling  them  to  make  the  affidavit. 

Busby,  amicus  curia,  mentioned  a  case  where  all  the 
Barons  had  been  consulted,  and  they  held  the  objection 
good. 

Crompton,  in  support  of  the  bail,  proposed,  that  the  bail 
should  be  examined  as  if  there  was  no  affidavit.  But  it 
appeared  to  be  country  bail ;  and  the  Court  held  that  the 

(«)  R.H.2Will.4,reg.I,s.l9. 
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1832.        objection  was  fatal,  whether  it  was  taken  as  an  affidavit  un- 

Simpson's  Bail.   der  the  neW  rule8  or  n0t- 

The  Court  gave  time  to  amend,  but  allowed  the  costs  of 
opposition  (a). 

{a)  See  Henshaw  v.  Woolwrich,  1  Cromp.  &  J.  150. 


An  affidavit  of 
justification  may 
be  sufficient  if 
the  rule  of  Court 
is  substantially 
complied  with, 
though  in  form 
it  may  not  be 
exactly  con- 
formable with 
that  given  by 
the  rule. 


Perry's  Bail. 

e/.  JERVIS  objected  to  the  affidavit  of  justification,  that 
one  of  the  bail  merely  stated,  that  "  his  property,  to  the 
amount  of  300/.,  consisted  of  bank  notes,"  without  going 
on  to  say,  "over  and  above  his  just  debts;"  and  the  printed 
words  in  the  form  which  immediately  followed,  namely, 
"  and  every  other  sum  for  which  he  is  now  bail,"  were 
struck  out.  He  stated  that  there  was  good  reason  for  omit- 
ting those  words;  for  the  affidavit  in  opposition  stated,  that 
upon  search  it  was  found  that  the  bail  had  become  bail  in 
no  less  than  four  other  actions.  The  affidavit  was  also 
wrongly  intitled ;  it  was,  "  in  the  office  of  Pleas,"  and  no 
perjury  can  be  assigned  upon  it. 

Miller,  contrd,  contended,  that  it  clearly  appeared 
from  other  parts  of  the  affidavit,  that  the  property  was 
sufficient.  He  swears  expressly  that  he  is  worth  property 
to  the  amount  of  300/.,  over  and  above  his  just  debts.  It 
was  not  necessary  to  repeat  that  in  the  subsequent  part  of 
the  affidavit. 

Gurney,  B. — That  is  sufficient.  But  how  can  you  get 
over  their  affidavit,  which  states,  that  you  have  become  bail 
in  four  other  actions  ? 

Miller. — This  is  bail  by  affidavit.     We  have  no  means 
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of  contradicting  their  affidavit,  unless  your  lordship  will         1832. 
allow  us  time  to  swear  an  affidavit  in  reply.  Perry's  Bail 

Gurney,  B. — Certainly  not.     If  they  have  sworn  falsely, 
you  may  move  again. 

Bail  rejected!  with  costs  (a). 

(a)  See  Henshaw  v.  Woolrich,  1  Cromp.  &  Jerv.  150. 


Watson  v.  Williamson. 

ClN  shewing  cause  against  a  rule!  one  of  the  affidavits  ap-  it  is  no  objeo 

peared  to  be  sworn  at  Lanark,  in  Scotland,  before  a  jus-  da"it  sw^.n  ln 

tice  of  the  peace  there .  £££•££? 

a  justice  of  the 

Plait  objected  to  it  on  that  ground ;  contending,  that  it  p^J*  J^mrt 

ought  to  have  been  sworn  before  a  lord  of  Session ;  but —  Session. 

Per  Curiam. — It  is  quite  sufficient.     Affidavits  are  often 
sworn  so. 


Whalley  v.  Barnet. 

e/.  JER  VIS  shewed  cause  against  a  rule  for  setting  aside  where  the  writ 

.     *  ,ii  *.  t  /•       •  i     •*  and  declaration 

a  judgment  and  subsequent  proceedings  for  irregularity,  are  of  different 

The  question  was,  whether  the  defendant  was  entitled  to  ^rm*»tnedefen- 

1  dant  is  entitled 

claim  an  imparlance  upon  rule  7,  of  Reg.Gen.,  T.  T.$  1  Will,  toanimpari- 

*  /   \       mt  »  i  n   rww         m  ance.     An  irre- 

4  (a).     1  he  writ  and  appearance  were  of  Hilary  Term,  guiarity  is  not 

The  declaration  was  of  Trinity  Term.     An  imparlance  J^rajng  *0 

was  claimed -Jane  15th;  it  was  disregarded,  and  judgment  terms  where  the 

°  •       °  party  is  under  a 

was  signed  June  20th.    A  summons  had  been  taken  out  to  misapprehen- 

.•i.i  -i.  .«  in*  i  sion.  occasioned 

set  aside  the  proceedings,  on  the  ground  of  an  imparlance  by  the  mistake 

of  a  Judge  in 
(a)  See  toe  rule,  ante,  p.  104. 
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1832.  not  having  been  granted.     Mr.  Baron  Vaughan  held  that 

Whallet  *^e  defendant  was  not  entitled  to  an  imparlance.    It  is  said 

'•  to  have  been  decided  otherwise  by  Mr.  Justice  Taunton  (a). 


Barnet. 


V.  Richards* — And  by  this  Court  (6). 

Bayley,  B. — If  the  appearance  was  of  a  different  term, 
it  is  clear  that  the  defendant  would  have  been  entitled  to 
an  imparlance,  if  the  declaration  was  delivered  in  the  early 
part  of  Trinity  Term. 

J.Jervis. — The  action  was  for  31*  15*./  and,  when  the 
summons  was  heard  before  Baron  Vaughan*  who  thought 
the  judgment  was  regular,  terms  were  offered,  and  a  rule 
was  drawn  up  to  this  effect,  that  the  plaintiff's  attorney 
should  accept  SI*  for  the  debt,  with  taxed  costs.  Time  was 
given  to  consider.  The  rule  was  not  served  on  the  plain- 
tiff, and  a  writ  of  inquiry  was,  therefore,  executed :  it  does 
not  appear  when.  On  the  30th  of  June*  notice  was  given 
that  this  Court  would  be  moved  to  set  aside  proceedings. 
He  submitted,  therefore,  that  under  these  circumstances 
they  came  too  late. 

V.  Richards*  contra* — We  did  not  consent  to  that  order. 
(He  was  then  stopped.) 

Lord  Lyndhurst,  C.  B. — Under  these  circumstances 
that  order  does  not  appear  to  be  binding.  It  was  done  un- 
der a  misapprehension,  and  after  Mr.  Baron  Vaughan  s 
opinion  delivered,  which  was  wrong.  I  think  the  judgment 
was  irregularly  signed. 

Rule  absolute,  with  costs,  and  no  action  to 
be  brought. 

(a)  See  note  (g),  Jervis's  Rules,  (b)  See  Edensor  v.  Hoffman,  2 

(2nd  ed.)  p.  33.  Cromp.  &  Jerv.  140. 


soner. 
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1832. 
Creighton's  Bail. 
e/.  JER  VIS  opposed  bail  on  the  ground  of  irregularity,  in  a  notice  of 

.  .,..«,  .  m,       bail  for  a  pri- 

The  notice  was  to  put  in  and  justify  at  the  same  time.   1  he  80ner  t0  juitify 
defendant  was  a  prisoner;  but  the  notice  did  not  state  that  *„!{£*  In?  if 

he  was  so.  By  the  uniform  practice  of  this  Court,  he  con-  must  appear 

.  m«  •      i        i      tnat  the  defen- 

tended  that  it  must  so  appear.     The  reason  is,  that  the  dam  is  a  pri* 

rule  for  allowance  is  always  drawn  up,  as  well  for  the  al- 
lowance of  the  bail  as  for  the  discharge  of  the  prisoner, 
which  it  would  not  be,  unless  it  appeared  that  the  defen- 
dant was  a  prisoner. 

Piatt,  contra,  insisted  that  the  rule  for  allowance  of 
itself  operated  as  a  discharge,  and  was  a  perfect  justifi- 
cation for  the  officer. 

Gurney,  B.,  (after  consulting  with  the  Master),  held 
the  objection  to  be  good,  and  that  the  common  form  of  the 
rule  for  allowance  was  in  the  way  suggested  by  Mr.  Jervis. 

Bail  rejected. 


Nanney,  Clerk,  t?.  Kenrick. 

X  HIS  was  an  action  for  maliciously  holding  to  bail.  The  a  demurrer, 
declaration  contained  several  counts,  and  was  demurred  to  tJ^it  b^Vreat- 
8pecially.     The  plaintiff  having  signed  judgment  for  want  cd  as  a  nullity 
of  a  plea,  Mansel  had  obtained  a  rule  to  set  it  aside;  against  fendant  u  not 

,.  ,  under  terms  to 

W  hicn —  plead  issuably ; 

but,  if  he  is,  he 

Maule  now  shewed  cause. — The  defendant  obtained  time  specially;  and 
to  plead  on  the  usual  terms.     The  demurrer  is  special,  r^^f^ 
and  the  causes  trivial,  occupying  several  sheets  of  paper;  ■tated,  the  Court 

.  will  sometimes 

we,  therefore,  signed  judgment  for  want  of  a  plea.  allow  the  special 

causes  of  de- 
murrer to  be 

Mansel,  in  support  of  the  rule. — It  was  competent  for  8truck  out- 
vol.  i.  s  s 
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1832.         not  having  been  granted.     Mr.  Baron  Vaughan  held  that 

Wh alley      *^e  defendant  was  not  entitled  to  an  imparlance.    It  is  said 

••  to  have  been  decided  otherwise  by  Mr.  Justice  Taunton  (a). 

Barnet.  v   ' 

V.  Richards. — And  by  this  Court  (6). 

Bayley,  B. — If  the  appearance  was  of  a  different  terra, 
it  is  clear  that  the  defendant  would  have  been  entitled  to 
an  imparlance,  if  the  declaration  was  delivered  in  the  early 
part  of  Trinity  Term. 

J.Jervis. — The  action  was  for  31. 15*./  and,  when  the 
summons  was  heard  before  Baron  Vaughan,  who  thought 
the  judgment  was  regular,  terms  were  offered,  and  a  rule 
was  drawn  up  to  this  effect,  that  the  plaintiff's  attorney 
should  accept  SI.  for  the  debt,  with  taxed  costs.  Time  was 
given  to  consider.  The  rule  was  not  served  on  the  plain- 
tiff, and  a  writ  of  inquiry  was,  therefore,  executed :  it  does 
not  appear  when.  On  the  30th  of  June,  notice  was  given 
that  this  Court  would  be  moved  to  set  aside  proceedings. 
He  submitted,  therefore,  that  under  these  circumstances 
they  came  too  late. 

V.  Richards,  contra. — We  did  not  consent  to  that  order. 
(He  was  then  stopped.) 

Lord  Lyndhurst,  C.  B. — Under  these  circumstances 
that  order  does  not  appear  to  be  binding.  It  was  done  un- 
der a  misapprehension,  and  after  Mr.  Baron  Vaughan  s 
opinion  delivered,  which  was  wrong.  I  think  the  judgment 
was  irregularly  signed. 

Rule  absolute,  with  costs,  and  no  action  to 
be  brought. 

(a)  See  note  (q),  Jervis's  Rules,  (b)  See  Edeiisor  v.  Hoffman,  2 

(2nd  ed.)  p.  33.  Cromp.  &  Jerv.  140. 
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1832. 

Creighton's  Bail. 

e/.  JER  VIS  opposed  bail  on  the  ground  of  irregularity,  in  a  notice  of 
The  notice  was  to  put  in  and  justify  at  the  same  time.  The  soner  to  justify 
defendant  was  a  prisoner;  but  the  notice  did  not  state  that  pUSng  uTif 
he  was  so.  By  the  uniform  practice  of  this  Court,  he  con-  mU8t  »ppe« 

/  _.  that  the  defen- 

tended  that  it  must  so  appear.     The  reason  is,  that  the  dantiaapri- 
rule  for  allowance  is  always  drawn  up,  as  well  for  the  al-  80ner* 
lowance  of  the  bail  as  for  the  discharge  of  the  prisoner, 
which  it  would  not  be,  unless  it  appeared  that  the  defen- 
dant was  a  prisoner. 

Piatt,  contrh,  insisted  that  the  rule  for  allowance  of 
itself  operated  as  a  discharge,  and  was  a  perfect  justifi- 
cation for  the  officer. 

Gurney,  B.,  (after  consulting  with  the  Master),  held 
the  objection  to  be  good,  and  that  the  common  form  of  the 
rule  for  allowance  was  in  the  way  suggested  by  Mr.  Jervis. 

Bail  rejected. 


Nanney,  Clerk,  v.  Kenrick. 

X  HIS  was  an  action  for  maliciously  holding  to  bail.  The  a  demurrer, 
declaration  contained  several  counts,  and  was  demurred  to  ^nnot  be  Vreat- 
specially.     The  plaintiff  having  signed  judgment  for  want  e* Ma  ?ul*ity 
of  a  plea,  Mansel  had  obtained  a  rule  to  set  it  aside;  against  fendant  u  not 

I  .  i  under  terms  to 

W  lUCn —  plcad  iwuably ; 

but,  if  he  is,  he 

Maule  now  shewed  cause. — The  defendant  obtained  time  specially;  and 
to  plead  on  the  usual  terms.     The  demurrer  is  special,  ^"qdfare 
and  the  causes  trivial,  occupying  several  sheets  of  paper;  itated,  the  Court 

i         n  i  .     !  r  r  "ili  sometimes 

we,  therefore,  signed  judgment  for  want  of  a  plea.  allow  the  special 

causes  of  de- 
murrer to  be 

Mansel,  in  support  of  the  rule. — It  was  competent  for  ,truck  out- 
vol.  i.  s  s 
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1832.        us  to  demur  specially,  if  the  grounds  are  fair  and  reason- 

Nanney      ftk'e'     **e  c*tec*  Langfordy.  Waghorn(a)\  that  was  tres- 
v-  pass  for  entering  plaintiff's  apartments,  to  which  the  de- 

&ENRICK* 

fendant  pleaded  a  seisin  in  fee  in  one,  and  a  demise  by  him 
to  a  third  person;  and,  that  the  other  defendant  acted  as 
his  servant.  The  plaintiff  replied  de  injurid;  and  the  de- 
fendant demurred,  assigning  a  special  cause,  that  the  re- 
plication traversed  all  the  matters  in  the  plea,  instead  of 
being  confined  to  one  only ;  and,  this  Court  held,  that,  as  it 
was  a  fair  demurrer,  the  defendant,  though  under  terms, 
was  not  precluded  from  pleading  it. 

Bayley,  B. — A  special  demurrer  is  not  an  issuable 
plea:  but,  if  there  are  good  grounds,  the  Court  will  some- 
times strike  out  the  causes. 

ManseL — We  do  hot  admit  being  under  terms. 

Maule. — We  swear,  we  consented  to  give  time  on  the 
usual  terms. 

ManseL — The  rule  is  not  drawn  up  so;  and  you  are 
bound  by  the  rule.  But,  after  a  rule  to  rejoin,  it  is  too  late 
to  sign  judgment.  The  demurrer  was  on  July  2nd ;  they 
waited  till  this  term,  and  then  we  gave  a  rule  to  rejoin. 

Bayley,  B. — If  they  are  not  under  terms,  the  demurrer, 
though  trivial,  cannot  be  treated  as  a  nullity ;  otherwise,  if 
they  are. 

It  was  ultimately  referred  to  the  Master  to  ascertain  at 
what  time  the  words  in  the  rule  (which  was  produced)  "  on 
the  usual  terms,"  were  struck  out,  and  by  whom. 

(a)  7  Price,  670. 
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1832. 

David  Morgan  v.  Margaret  Morgan. 

Jjm.AULE  and  V.  WILLIAMS shewed  cause  againg  a  rule  The  mere  fact 
for  setting  aside  an  award,  on  the  ground  of  misconduct  in  ^^"ndSted 
the  arbitrator.  The  action  came  on  to  be  tried  at  the  last  Car-  to  one  of  the 

t  parties  is  not  of 

marthen  Assises,  and  was  referred  to  a  Mr.  Walter  Wright ,  itself  sufficient 
who  ordered  a  verdict  for  the  plaintiff,  for  58/.  7  s.  8d.  award,  though 
In  the  first  place,  it  is  said,  that  the  arbitrator  gave  more  the  ?tber  p*rty 

r         '  '  °  was  ignorant  of 

than  was  claimed,  we  having  in  the  first  instance  demanded  the  rircum- 
only  50/.;  but  that  we  swear  to  have  been  a  mistake.  The  soon  as  he  knew 
action  was  brought  on  a  note  of  hand  for  50/.,  and  for  ^wbUretor's0 
SI.  7  s.  8d.9  the  balance  of  an  unsettled  account.  The  mis-  proceeding. 
conduct  of  the  arbitrator  is  endeavoured  to  be  established 
by  alleging  that  he  examined  the  plaintiff  himself  to  prove 
his  own  case ;  and  that  the  arbitrator  was  indebted  to  the 
plaintiff  in  a  large  sum  of  money,  and  had  been  so  for  some 
years;  and  that  that  fact  was  concealed  from  the  defendant, 
who  objected  to  the  arbitration  going  on  before  Mr.  Wright, 
unless  at  all  events  some  one  was  joined  with  him.  With 
respect  to  the  plaintiff  having  been  examined,  it  appears 
that  the  defendant  was  sued  as  administratrix  with  the  will 
annexed.  The  handwriting  of  the  intestate  to  the  note  was 
admitted ;  but  she  insisted  it  had  been  paid,  and,  under 
those  circumstances,  the  arbitrator  examined  the  plaintiff, 
who  was  the  only  person  who  could  give  him  information 
about  it.  The  only  important  objection  to  the  arbitrator 
is,  his  being  indebted  to  the  plaintiff;  and,  that  he  is  said 
to  be  in  difficulties:  but  that  of  itself  is  not  sufficient.  It 
is  true,  there  was  a  sum  of  money  out  at  interest,  in  the 
plaintiff's  hands;  but,  we  swear,  that  we  believe  him  to  be 
a  gentleman  of  property  and  integrity ;  and  it  might  be  the 
plaintiff's  own  wish,  that  the  money  should  remain  out  at 
interest,  instead  of  being  paid.  We  also  swear,  that  the 
arbitrator  owed  money  to  the  defendant's  mother.     At  all 

ss2 


612  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1832.        events,  no  case  of  corruption  has  been  made  out  to  induce 
this  Court  to  interfere. 


Morgan 

v. 
Morgan. 


John  Evans,  conlrd,  endeavoured  to  support  the  rule. — 
He  contended  that  the  circumstance  of  the  arbitrator  being 
indebted  ought  not  to  have  been  concealed  from  the  de- 
fendant, and  that  a  case  of  strong  suspicion  had  been  made 
out.  It  was  not  necessary  to  shew  actual  corruption  or 
undue  motive  (a).  A  witness  for  the  defendant  proved 
that  the  plaintiff  had  admitted  the  note  to  have  been  satis- 
fied by  commission  due  to  the  intestate  on  sales  and  other- 
wise. The  plaintiff  ought  not  to  have  been  called  to  prove 
his  own  case.  If  we  had  been  aware  that  the  arbitrator 
had  been  under  any  pecuniary  obligation,  we  should  not 
have  agreed  to  refer  to  him. 

Per  Curiam. — We  think  the  arbitrator  did  right  in  exa- 
mining the  plaintiff.  The  handwriting  was  admitted.  He 
was  put  upon  his  oath  by  the  arbitrator,  as  to  whether  the 
money  had  been  paid.  That  was  more  for  the  security  of 
the  defendant  than  for  the  plaintiff  *s  benefit,  for  the  note 
remaining  in  the  plaintiff's  hands,  the  presumption  was, 
that  it  had  not  been  satisfied.  No  case  has  gone  the  length 
of  saying  that  an  award  can  be  set  aside  because  the  arbi- 
trator was  indebted  to  one  of  the  parties.  It  is  certainly  a 
matter  of  suspicion,  but  it  is  not  of  itself  sufficient ;  no  cor- 
ruption is  shewn.  The  other  objection  has  been  explain- 
ed.    The  rule  must  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 
(a)  Per  Lord  Hardwicke,  in  Sheppard  v.  Brand,  C.  T.  Hardw.  63. 
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1832. 

Doe  </.  Collins  v.  Roe. 

JljLuGHES  applied  for  judgment  against  the  casual  ejec-  Service  of  decla- 
ration in  eject- 
tor,  on  an  affidavit  of  service  on  two  tenants  in  posses-  ment  on  a  per- 

•  til-  •  /» Ai_      ii        .!.•*.     *u  *<j    *°n  described  as 

sion,  by  delivering  copies  of  the  declaration  to  them,     and  mortgageein 
also  on  R.  Tt/ne,  whom  this  deponent  has  been  informed  possession,  by 

*      '  *  delivering  it  lo 

and  believes  to  be  mortgagee  in  possession,  by  serving  the  his  attorney, 
same  on  Mr.  Butler,  whom  this  deponent  believes  to  be  Mr.  to  appear  for 
Tyne's  attorney,  by  giving  the  same  to  him  at  his  office,  ^^uCua 
who  accepted  the  same  for  Mr.  Tyne,  and  undertook  to  acknowiedg- 

'  -  .      „  ment  by  the 

appear  tor  mm.  mortgagee. 

Per  Curiam. — You  do  not  swear  to  any  acknowledgment 
by  Mr.  Tyne.  It  would  be  going  further  than  we  have  gone 
yet.  You  may  have  your  rule  as  far  as  regards  the  two 
tenants  in  possession,  but  not  as  to  Tyne. 

Rule  accordingly. 


Kennedy  t?.  Lord  Oxford. 

%^OMYN moved  to  enter  up  judgment  on  a  scire  facias.  Though  two 
The  last  writ  was  returnable  three  weeks  from  the  Holy  ^a  j«S«t 
Trinity,  in  1825,  and  a  rule  for  appearance   has  been  have  been  issued 

1  previously  to  the 

entered  every  term;  but  it  is  not  sworn  that  notice  has  been  rule  of  H.  2JVA, 
given  to  the  bail,  according  to  sect.  81  of  R.  H.  2  Will.  4,  notice  tote™ 

r.  1 ,  given  to  the 

bail,  still  judg- 
ment cannot  be 

Baylev,  B. — Your  rule  for  appearance  is  nothing.    It  "rits  of  #d./a. 
is  not  served.  We  want  to  annihilate  the  practice  of  taking  ^^JJn^17' 
proceedings  behind  parties'  backs.    Here  the  judgment  is  rule;  and  giving 
seven  or  eight  years  old.    Notice  must  be  given  to  the  bail,  pearance  is  not 

sufficient. 

Rule  refused. 
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Where  proceed- 
ings have  been 
taken  on  the 
bail-bond,  be- 
fore the  bail 
come  up  to  jus- 
tify, the  pay- 
ment of  those 
costs  cannot  be 
insisted  on  as 
a  preliminary 
objection. 


Wilson's  Bail. 

A3  TEER  opposed  bail,  on  the  ground  that  proceedings 
having  been  taken  upon  the  bail-bond,  the  costs  of  those 
proceedings  ought  to  have  been  paid  before  the  bail  were 
allowed  to  justify. 

Bayley,  B.,  said,  that  was  no  objection;  for  the  pro- 
ceedings on  the  bail-bond  could  only  be  staid  upon  payment 
of  costs. 


Doe  d.  Smith  t?.  Roe. 
Service  of  a  de-  «J  UDGMENT  against  the  Casual  ejector  was  moved  for 

claration  in 

ejectment  upon  in  this  case,  on  an  affidavit,  which  stated  the  service  to  be 
the  tenanTin  by  delivering  the  declaration  on  the  premises  to  Mrs.  Smith, 
possession  is  not  wjj0  was  either  the  wife  or  mother  of  the  tenant  in  posses- 


sufficient. 


sion. 


Bayley,  B. — That  is  not  sufficient.     If  it  was  the  wife 
who  was  served  it  would  do ;  but  not  if  the  mother. 

Rule  refused  (a). 


(a)  See  Doe  d.  Walker  v.  Roe,  4 
Moore  &  Payne,  11,  where  ser- 
vice of  a  copy  of  a  declaration 
and  notice  on  a  woman  upon  the 


premises,  who  represented  herself 
to  be  the  wife  of  the  tenant  in 
possession,  was  held  sufficient. 


Afteran  arrest 
in  a  foreign 
country  upon  a 
judgment  ob- 
tained there, 
the  defendant, 
having  escaped, 
may  be  again 
arrested  here  in 
an  action  on  that 
judgment. 


ALIVEN  V.  FURNIVAL. 

CARRINGTON  applied  to  the  Court  for  the  discharge 
out  of  custody  of  the  defendant,  on  the  ground  of  his  hav- 
ing been  arrested  a  second  time  for  the  same  cause  of  ac- 
tion. A  judgment  for  8000/.  had  been  obtained  by  the 
plaintiff  against  the  defendant,  in  a  Court  in  France,  which, 
upon  appeal  to  the  Court  oi  Cassation  there,  was  confirm- 
ed. The  defendant  was  arrested  upon  that  judgment ;  and, 
after  being  in  custody  four  months,  escaped,  and  came 
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to  this  country.    He  was  now  again  arrested  here  in  an  ac-        1832. 
tion  upon  that  judgment,  by  a  Judge's  order,  for  the  8000/.        alivan 
He  cited  Com.  Dig.  DeU  A.  2,  that  an  action  will  not  lie  on  a      „    «• 

°  m  m  FURNIVAL. 

judgment  after  execution  sued  by  elegit  or  otherwise;  for 
the  plaintiff  has  chosen  another  remedy,  and  this  even 
though  the  defendant  taken  in  execution  escapes  (a) ;  and 
he  contended,  that,  upon  the  equity  of  that  authority,  the 
defendant  was  entitled  to  his  discharge. 

Bayley,  B.,  said,  that  that  case  differed  from  this,  for 
there  the  execution  was  in  this  kingdom;  and  the  Court 
refused  the  rule. 

(a)  The  authority  cited  by  Co-  will  be  seen,  that  Rolle,  who  quotes 
myn  for  this  position,  is  1  Roll,  the  Year  Book,  1 1  H.  4,  45,  men- 
Abr.601, 1. 32;  upon  reference  it      tions  it  with  tdubitatur. 


Barnes  v.  Williams. 

JL  HIS  was  an  action  for  a  surgeon's  bill.     A  lady,  who  Difficulty  in 
lived  in  the  defendant's  house,  being  a  material  witness  for  ^a  wiVnot 
the  plaintiff,  endeavours  had  been  made  to  serve  her  with  d»Pcn8e  *ith 

r  #  the  necessity  of 

a  subpoena,  without  effect.   Upon  the  last  occasion!  it  was  personal  service, 
sworn,  that,  whilst  deponent  was  in  conversation  with  the  8wom  that  the 
servant,  a  lady  called  to  see  the  person  wanted  as  a  wit-  Ju^^way 
ness,  and  was  informed  that  she  was  at  home,  and  was  ad-  t0  avoi.d  person- 

al  service. 

mitted  up  stairs.     The  servant,  however,  said  that  she 
would  not  see  the  clerk.     Under  these  circumstances — 

Chilton  moved,  that  leaving  a  subpoena  for  her  at  the 
house,  might  be  deemed  good  service. 

The  Court  inquired  how  that  would  get  her  into  con- 
tempt. 

Chilton. — The  service  of  the  subpoena,  being  under  a 
rule  of  Court,  would  enable  us  to  sue  her. 
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1832.  Bayley,  B. — You  cannot  swear  that  she  keeps  out  of 

Barnes       ^e  wav  *°  avo^  being  served. 


o. 


Williams,         Chilton. — We  swear  that  the  lady  was  at  home,  and  was 
heard  speaking  to  the  servant. 

Bayley,  B. — You  might  have  gone  up. 

Lord  Lyndhurst,  C.  B. — Is  there  any  instance  of  such 
a  motion? 

Chilton. — None,  that  I  have  been  able  to  find. 

The  Court  refused  the  rule ;  observing,  that  there  was 
no  instance  of  an  action  against  a  witness  under  these  cir- 
cumstances. 


Baker  and  Another,  Assignees,  &c,  c.  Neaver,  Bart. 
Proceedings  in    JuLUMFREY,  on  the  23rd  instant,  had  obtained  a  rule 

an  action  at  the    .  »    ,  v  j  •  .  v  •  .  •  i_        j  j  •  Ai_ 

suit  of  assignees  to  amend  the  proceedings  m  this  action,  by  adding  the 
of  a  bankrupt      name  0f  the  official  assignee  as  co-plaintiff  with  the  two 

were  allowed  to  °  * 

be  amended  by    assignees  chosen  by  the  creditors,  in  whose  name  only  the 
ciai  assignee  a     action  had  been  commenced.     An  application  to  this  effect 

wUh  ?he  otffer      had  been  before  made  t0  Mp-  Baron  V<™gl"™>  **  Cham- 
assignees,  bers,  who  desired  the  application  to  be  made  to  the  full 

Court. 

Follett  now  shewed  cause. — They  have  misconceived 
their  action. 

Bayley,  B. — Is  there  not  a  clause  in  the  Bankrupt  Act, 
that  the  official  assignee  shall,  with  the  other  assignees,  be 
the  assignees  (a)  ? 


(a)  l&2Will.4,  c.56,8.22. 
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Follett. — The  defendant  may  have  been  going  to  trial,         1832. 
relying  upon  the  objection  as  a  ground  of  nonsuit.  baker 


V. 


Bayley,  B. — If  you  will  make  an  affidavit  that  you  "are       Neaver. 
defending  on  the  ground  of  the  omission,  we  will  hear  you. 

Follett. — There  is  nothing  to  amend  by.  The  writ  is  by 
two  plaintiffs;  the  declaration  and  issue  by  the  same  parties. 
Then  they  apply  for  leave  to  add  another.  No  such  amend- 
ment has  ever  been  allowed.  The  name  of  a  defendant  has 
been  struck  out,  but  no  addition  has  been  made  to  the 
parties  in  a  suit.     Suppose  it  were  an  action  on  a  contract? 

Bayley,  B. — Here  the  action  is  by  persons  suing  as  as- 
signees of  a  bankrupt,  and  one  is  omitted. 

Lord  Lyndhurst,  C.  B. — One  defendant  has  been 
struck  out  in  an  action  on  contract. 

Follett. — That  was  first  done  in  an  action  at  the  suit  of 
a  joint-stock  company. 

Bayley,  B. — A  writ  of  error  has  been  amended  by  strik- 
ing out  the  name  of  a  plaintiff,  and  by  altering  a  defen- 
dant's christian  name. 

Lord  Lyndhurst,  C.  B.— Can  you  make  a  special  affi- 
davit that  you  defend  on  that  ground  only?  otherwise,  we 
will  give  leave  to  amend. 

Humfrey,  contrh,  mentioned  Taburn  v.  Tenant  (a),  where 
an  obligee's  name  was  allowed  to  be  added. 

Per  Curiam. — The  rule  must  be  absolute,  the  plaintiffs 
paying  the  costs  of  the  amendment. 

(a)  1  B.  &P.431.  That  amend-  defendant's  consent :  but  the  learn- 
ment,  however,  appears  by  the  re-  ed  editors  doubt  the  necessity  of 
port  to  have  been  made  with  the      such  consent.  lb.  note  (6),  p.  482. 
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The  King  v.  Sloman. 

An  attachment  frm  WILLIAMS  shewed  cause  against  a  rule  obtained  by 
granted  against  Knowles,  why  an  attachment  should  not  issue  against  a 
obeyinga  roS^  witness  of  the  name  of  Sloman,  for  not  obeying  a  subpoena. 
PJena».  "**?*  t    The  action  in  which  Sloman  was  subpoenaed  was  an  action 

the  original  tub-  * 

pcena  hat  been    of  trover  against  the  sheriff,  for  the  value  of  goods  seized 

shewn,  or  if  the        j        u  i_      t_«  j  j»     •    **     *        •  j.  »*..*- 

witness  hat  a  an(*  sold  by  him  under  a  fieri  facta*  issued  against  the 
"ou^for  be-  600(*8  of  Lloyd,  in  an  action  of  Wandsworth  v.  Lloyd.  Slo- 
lieving  that  he  man  was  the  sheriff's  officer ;  but  the  levy  was  in  fact  made 
wanted.  by  him  and  a  person  whom  he  employed,  of  the  name  of 

LucketU  All,  therefore,  that  Sloman  could  prove,  was 
equally  known  by  LucketU  Luctett  and  Sloman  were  both 
in  attendance  for  several  days  at  Westminster-Hall,  when 
the  trial  was  expected  to  come  on.  It  is  sworn,  that  a  con- 
versation took  place  between  Sloman  and  Mr.  Bell,  the 
plaintiff's  attorney,  at  Westminster,  in  which  Sloman  told 
Bellf  that  Luckett  levied  the  execution;  and  that,  there- 
fore, he,  Sloman,  would  not  be  wanted,  and  should  go. 
That  the  attorney  said,  very  well;  and  that  the  proceeds 
of  the  levy  were  admitted  by  the  attorney  to  amount  to 
68/.  and  upwards.  But,  there  is  a  formal  objection  also. 
They  are  not  in  a  condition  to  ask  for  an  attachment,  for 
we  swear,  that  the  original  subpoena  was  not  shewn. 

Knowles,  in  support  of  the  rule. — The  purpose  for  which 
we  wanted  Sloman  was  not  to  prove  the  levy  or  the  amount. 
Sloman  was,  in  fact,  the  defendant.  He  had  been  examin- 
ed before  the  commissioners  of  bankrupts,  and  he  was  asked, 
"  had  you  any  notice  before  the  sale,  that  a  docket  would 
struck?"  and  he  answered,  "  I  had." 

Bayley,  B. — Sloman  is  not  aware  of  the  purpose  for 
which  you  want  him.  He  thinks  you  only  want  him  to 
prove  the  amount  of  the  proceeds. 
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Knowtes. — He  must  have  been  aware  for  what  we  want-  1832. 

ed  him.    The  action  was  for  selling  goods  under  a  fi-fa.  The  KlNa 

Notice  had  been  given  that  a  docket  would  be  struck  against  v- 
Lloyd;  but  Sloman  said  he  would  sell  notwithstanding. 


Bavley,  B. — That  is  not  notice  of  the  bankruptcy. 
Vaughan,  B. — Have  you  shewn  the  original  subpoena  ? 

Knowles. — The  original  need  not  be  shewn  unless  asked 
for. 

Bayley,  B. — When  you  move  for  an  attachment*  you 
must  shew  the  original. 

Knowles* — Yes:  the  original  rule;  but  not  the  subpoena, 
unless  asked  for.  Sloman  absented  himself,  and  thereby 
committed  a  contempt.  He  sent  Luckett  down,  who  did 
not  know  the  fact  we  wanted  to  prove,  and  the  action  failed 
in  consequence  of  his  absence. 

BaylEy,  B. — The  Master  tells  us  it  is  necessary  to  shew 
the  original  subpoena.  There  are  cases  where  the  original 
need  not  be  shewn ;  but,  it  is  different  where  a  party  is  to 
be  brought  into  contempt.  By  Sloman  and  Luckett  a  con- 
versation is  deposed  to,  in  which  Bell  is  distinctly  apprised 
and  Luckett  seized ;  Bell  says,  very  well. 

Rule  discharged  (a). 

(a)  Rex  ?.  Wood,  ante,  p.  509. 


620 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 


1832. 


The  defendant 
it  not  entitled 
to  treble  costs 
under  the  High- 
way Act,  (13 
Geo.  3,  c  78, 
s.  81),  where  a 
verdict  is  given 
for  him. 


Ward  v.  Bateman. 

X  HIS  was  an  action  on  the  case  for  an  injury  to  the 
plaintiff's  reversionary  interest.  The  defendant  pleaded 
the  general  issue,  and  tender  of  6/.  in  amends.  The  action 
was  referred,  and  the  arbitrator  found  that  the  plaintiff  had 
sustained  5/.  damages;  and  that  the  wrongful  acts  charged 
against  the  defendant  were  done  by  him  in  the  execution 
of  his  office  of  surveyor  of  the  highways ,  and  he  ordered 
a  verdict  to  be  entered  for  the  defendant.  A  rule  nisi 
having  been  obtained  by  the  defendant,  calling  on  the  plain- 
tiff to  shew  cause  why  costs  should  not  be  allowed  to  the 
defendant — 


Adams,  Serjt.,  and  Amos,  shewed  cause. — The  question 
in  this  case  turns  on  the  construction  to  be  put  on  the  High- 
way Act,  13  Geo.  3,  c.  78,  s.  81  («),  which  gives  treble  costs 


u 


(a)  The  81st  sect,  is  as  follows  : 
If  any  action  or  suit  shall  be 
commenced  against  any  person  or 
persons,  for  any  thing  done  or 
acted  in  pursuance  of  this  act,  then 
and  in  every  such  case,  such  action 
or  suit  shall  be  commenced  or  pro- 
secuted within  three  calendar 
months  after  the  fact  committed, 
and  not  afterwards ;  and  the  same 
and  every  such  action  or  suit  shall 
be  brought  within  the  county 
where  the  fact  was  committed  and 
not  elsewhere ;  and  the  defendant 
or  defendants  in  every  such  action 
or  suit,  shall  and  may  plead  the 
general  issue,  and  give  this  act,  and 
the  special  matter,  in  evidence,  at 
any  trial  to  be  had  thereupon,  and 
that  the  same  was  done  in  pur- 
suance and  by  the  authority  of  this 


present  act;  and  if  the  same  shall 
appear  to  have  been  so  done,  or  if 
any  such  action  or  suit  shall  be 
brought  after  the  time  limited  for 
bringing  the  same,  or  be  brought  or 
laid  in  any  other  place  than  as  afore- 
mentioned, then  the  jury  shall  find 
for  the  defendant  or  defendants; 
or  if  the  plaintiff  or  plaintiffs  shall 
become  nonsuit,  or  discontinue 
his,  her,  or  their  action,  after  the 
defendant  or  defendants  shall  have 
appeared;  or  if,  upon  demurrer, 
judgment  shall  be  given  against 
the  plaintiff  or  plaintiffs,  the  de- 
fendant or  defendants  shall  and 
may  recover  treble  costs,  and  have 
the  like  remedy  for  recovery  there- 
of as  any  defendant  or  defendants 
hath  or  have  in  other  cases  by 
law." 
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to  a  defendant  in  certain  cases.  The  clause  which  gives  1832. 
treble  costs  is  in  the  nature  of  a  penalty,  and  the  case  must 
be  brought  strictly  within  it.  This  case  does  not  come 
within  the  strict  words;  for,  to  entitle  a  defendant  to  treble 
costs,  there  must  be  a  nonsuit,  or  discontinuance,  or  judg- 
ment against  the  plaintiff  on  demurrer.  Gurnet/  v.  Bui- 
ler  (a)  is  precisely  in  point.  The  question  there  was  on 
the  11  Geo.  2,  c.  19,  s.  22,  which  gives  double  costs  against 
a  plaintiff  in  replevin,  only  in  three  cases,  viz.  where  he  is 
nonsuit,  discontinues  his  action,  or  has  judgment  given 
against  him.  And,  therefore,  where,  in  replevin,,  the  cause 
not  being  then  at  issue,  the  parties  agreed  by  bond  to  sub- 
mit the  question  to  arbitration,  the  costs  to  abide  the  event, 
and  the  arbitrator  afterwards  awarded  in  favour  of  the  de- 
fendant, it  was  held  that  he  was  not  entitled  to  double  costs 
under  the  statute.  The  Turnpike  Act,  3  Geo.  4,  c.  126, 
shews,  that,  if  the  case  of  a  verdict  for  the  defendant  had 
been  intended  to  have  been  included,  different  words  would 
have  been  used  than  those  found  in  the  13  Geo.  3.  The 
words  there  are,  (sect.  14),  "  if  the  plaintiff  shall  become 
nonsuit,  or  discontinue  his  action,  or  have  a  verdict  against 
him."  In  the  13  Geo.  3,  a  verdict  is  not  one  of  the  cases 
provided  for.  There  are  other  acts  where  similar  provi- 
sions are  to  be  found,  and  the  instance  of  a  verdict  will  be 
found  expressly  mentioned ;  as  in  the  Building  Act,  14  Geo. 
3,  c.  78,  s.  100,  where  the  words  are,  "  if  a  verdict,"  &c. 
So,  in  the  7  Jac.  1,  c.  5,  and  the  11  Geo.  2,  c.  19,  s.  2\. 
Another  point  was  also  made,  that  as  the  13  Geo.  3,  c.  78, 
83.79,  81,  spoke  of  the  general  issue  being  pleaded,  the 
act  did  not  apply  to  cases  where  the  defendant  had  thought 
proper  not  to  rely  on  the  general  issue,  but  to  plead  spe- 
cially, as  the  defendant  had  done  in  this  case.  [This  latter 
point  was  not  noticed  by  the  Court.] 

(«)  1  B.  &  Aid.  670. 


622  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1832.  Goulburn,  Serjt.,  and  Humfrey,  contrh. — The   only 

question  is,  was  this  done  by  authority  of  the  act;  for,  if  it 
was,  we  are  entitled  to  treble  costs.  The  arbitrator  has 
found  that  it  was.  The  case  of  Pratt  v.  Hillman  (a),  turned 
on  the  construction  of  the  14  Geo.  3,  c.  78,  s.  100,  the  words 
of  which  are  different  from  the  present. act;  that  was  toes- 
pass,  for  an  injury  to  the  plaintiff  by  damaging  his  party 
wall,  and  the  arbitrator  to  whom  it  was  referred  awarded 
that  a  verdict  should  be  entered  for  the  defendant;  and 
there  it  was  contended,  that  the  words  did  not  comprehend 
that  case.  The  act  did  not  say,  "  in  case  a  verdict  be 
awarded"  but,  "  if  a  verdict  be  found"  for  the  defendant; 
but  the  Court  held,  that,  the  plaintiff  having  failed,  and 
the  verdict  being  for  the  defendant,  the  case  came  within 
the  evident  object  of  the  statute,  and  that  there  was  no  dif- 
ference between  a  verdict  found  for  defendant  in  open 
Court,  and  one  awarded  by  an  arbitrator,  after  a  reference. 
So,  here  the  object  of  this  act  comprehends  the  present 
case;  though  there  may  not  be  the  words  "verdict  for  the 
defendant,"  the  Court  will  supply  them  to  effectuate  the  ob- 
ject of  the  act.  The  Landlords'  Act,  1 1  Geo.  2,  c.  19,  s.  21, 
which  has  been  cited  on  the  other  side,  bears  no  analogy; 
that  was  between  landlord  and  tenant.  Here,  each  sen- 
tence is  complete  in  itself,  and  should  be  read  separately. 

Baylby,  B.— Jf  treble  costs  were  intended  for  a  defen- 
dant in  this  instance,  the  act  is  unfortunate  in  using  words 
not  calculated  for  it.  Let  us  see  whether  the  words  apply 
to  a  verdict  for  the  defendant.  "  If  it  appear  that  the  thing 
was  done  in  pursuance  of  the  act,  or  done  at  any  other 
place,  or  the  action  be  brought  after  three  months,  the  jury 
are  to  find  for  the  defendant."  That  is  one  sentence.  "  Or 
if  the  plaintiff  shall  become  nonsuit,  or  discontinue,  or  if 

(a)  6D.&R.481;  4 B. &  C. 403,  S.  C. 
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V. 

Batsman. 


upon  demurrer  judgment  be  given  against  the  plaintiff,  &c.M  1832« 
Only  three  cases  are  mentioned.  I  cannot  say  the  act  in-  Ward 
tended  to  give  costs.  In  the  14  Geo.  8,  c.  78,  the  words 
are  different 

Bolland,  B.— I  think  the  act  throws  protection  around 
defendants  as  far  as  it  ought.  The  act  says,  "  and  if  the 
plaintiff  shall  become  nonsuit,  or  discontinue  his  action,  or 
the  plaintiff  get  judgment  on  demurrer,  the  defendant  shall 
have  treble  costs/'  If  the  plaintiff  is  nonsuited,  he  comes 
with  no  case  into  Court;  if  he  discontinues,  he  voluntarily 
abandons  the  action ;  if  he  fails  on  demurrer,  he  is  wrong 
in  point  of  law. 

Goulbum,  Serjt.— Your  Lordships  will  not  discharge 
the  rule  with  costs.     It  is  a  nice  point. 

Bayley,  B. — Why  will  you  try  nice  points  at  their  ex- 
pense? 

Rule  discharged,  with  costs. 


Gompertz  v.  Denton. 

jR.  F.RICHARDS  and  Butt  shewed  cause  against  a  rule  Where  good* 

which  had  been  obtained  by  the  defendant,  calling  upon  traVrantyTand 

the  plaintiff  to  shew  cause  why  the  defendant  should  not  *e  1J|if!^|y  if 

be  allowed  his  costs  under  the  43  Geo.  3,  c.  46,  s.  3.  for  hav-  false,  the  pur- 

ing  been  arrested  and  held  to  bail  by  the  plaintiff  for  a  larger  therefore  re- 
scind the  con- 
tract by  endea- 
vouring to  return  the  goods,  unless  the  defendant  agrees  to  take  them  back,  or  unless  an  express 
right  to  rescind  is  reserved  at  the  time;  and  therefore,  where  a  horse  was  sold  warranted  sound,  and 
the  horse  proved  to  be  unsound,  but  the  seller  refused  to  take  back  the  horse,  it  was— /ZisJtf,  that 
the  purchaser  could  not  bring  money  had  and  received,  and  arrest  for  the  price,  having  only  a  right 
to  sue  for  damages.     The  seller  having  been  arrested,  and  a  less  sum  recovered,  it  was  held  to  be 
an  arrest  without  reasonable  or  probable  cause,  and  that  the  defendant  was  entitled  to  his  costs  un- 
der the  43  Geo.  3,  c  46,  s.  3. 


Denton. 
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1832.        sum  than  he  recovered.     The  arrest  was  for  90/.  the  sum 
^  recovered  48/.  8*.  6rf.     The  circumstances  out  of  which  the 

GOMPERTZ 

t>.  action  arose  were  these: — The  plaintiff  bought  a  horse  of 

the  defendant  at  the  price  of  90/.  and  the  defendant  war- 
ranted the  horse  to  be  sound :  the  defendant  in  payment 
took  30/.  in  money,  and  a  horse  of  the  plaintiff  valued  at 
60/.  The  horse  purchased  by  the  plaintiff  of  the  defen- 
dant turned  out  to  be  unsound,  and  thereupon  the  plaintiff 
offered  to  return  it;  but  the  defendant  refusing  to  take  it 
back,  it  was  sent  to  a  livery  stable;  and  the  plaintiff  caused 
a  notice  to  be  served  on  the  defendant,  informing  him  of 
the  unsoundness  of  the  horse,  that  it  was  standing  at  the 
livery  stable  at  his  expense,  and  that  it  would  be  sold  by  auc- 
tion. The  warranty  being  found  to  be  false,  and  the  plain- 
tiff having  done  all  in  his  power  to  rescind  the  contract,  it 
was  treated  as  at  an  end ;  and  the  plaintiff  held  the  de- 
fendant to  bail  in  90/.,  the  price  of  the  horse.  The  affi- 
davit was  for  60/.  for  the  price  and  value  of  a  horse  sold 
and  delivered ;  and  for  30/.  for  money  paid.  The  declar- 
ation contained  special  counts  upon  the  contract,  and  also 
the  common  counts.  It  was  contended,  that,  under  these 
circumstances,  an  action  for  money  had  and  received 
would  have  lain  against  the  defendant,  but  that  the  only 
point  in  question  here  was,  whether  there  was  not  reason- 
able or  probable  cause  for  the  arrest.  In  the  case  of 
Turner  v.  Prince  (a),  the  arrest  was  for  100/.,  and  upon  a 
reference  only  39/.  18*.  were  found  to  be  due;  yet,  be- 
cause the  case  was  rather  complicated,  and  though  the 
sum  recovered  was  so  materially  less  than  the  sum  for 
which  the  defendant  was  arrested,  the  Court  refused  to  in- 
terfere. So,  in  Sherwood  v.  Taylor  (b),  where  the  arrest 
was  for  327/.  and  the  sum  recovered  only  £50/.,  the  Court 
held  that  the  difference  was  not  so  material  as  to  induce 


(a)  2  Moore  &  Payne,  305 ;  S.         (b)  3  Moore  &  Payne,  641 ;  S. 
C.  5  Bing.  191.  C.  6  Bing.  280. 
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them  to  interfere;   Tindal,  C.  J.,  observing  that  the  la-         18*32. 
bouring  oar  was  thrown  on  the  defendant  to  shew  that      qompertz 

so  much  was  not  due.     In  both  cases  it  was  considered  '• 

^ENT0N* 
necessary,  that  the  evidence  given  in  support  of  such  a 

motion  must  be  such  as  would  maintain  an  action  for  a  ma- 
licious arrest 

Bayley,  B. — It  is  not  necessary  that  the  arrest  should 
be  malicious  (a).  But  was  there  here  any  authority  to  re* 
scind  the  contract  ?  If  not,  the  plaintiff  was  only  entitled 
to  recover  damages  for  the  breach  of  contract,  and  not 
to  sue  for  money  had  and  received. 

Richards. — When  the  horse  was  discovered  to  be  un- 
sound we  were  entitled  to  rescind  the  contract.  We  gave 
notice  to  the  defendant,  and  he  in  fact  brought  back  the 
horse  he  had  of  the  plaintiff,  with  the  view  of  returning 
it;  but  a  quarrel  took  place  and  nothing  was  done. 

Bayley,  B. — You  lay  it  down  as  clear  law,  that  a  party 
can  rescind  a  contract,  where  the  warranty  is  not  complied 
with ;  but  the  case  of  Street  v.  Blay  (6)  is  a  directly  con- 
trary decision;  unless  you  reserve  your  right  to  rescind 
at  the  time,  at  a  later  period  you  cannot  do  so. 

Lord  Lyndhurst,  C.  B. — On  that  contract  you  had  no 
right  to  rescind,  unless  the  other  party  agreed  to  it. 

Bayley,  B. — You  describe  in  the  declaration  the  con- 
tract as  still  in  operation :  if  so,  you  cannot  bring  money 
had  and  received.  Towers  v.  Barrett  (c). 

Butt. — There  were  the  common  counts. 

(a)  Donlan  v.  Brett,  10  B.  &  C.  117;  S.  C.5M.&  R.  29. 
(b)  2  B.  &  Aclol.  456.  (c)  1  T.  R  133. 

VOL.  I.  T  T 
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1832.  Lord  Lyndhurst,  C.  B. — Did  you  prove  an  agreement 

to  rescind  at  the  trial  ? 


GOMPERTZ 

9 

Denton. 


Butt. — It  was  proved  by  the  plaintiff's  attorney,  that  he 
served  a  notice  on  the  defendant  that  the  horse  was  un- 
sound, and  that  it  would  be  sold  by  auction;  and  that  it  was 
then  standing  at  livery  at  his  expense:  an  actual  rescind- 
ing of  the  contract  was  not  absolutely  necessary :  the  defen- 
dant attended  on  the  plaintiff  to  rescind  the  contract;  but 
the  negociation  went  off. 

Lord  Lyndhurst,  C.  B. — Then  it  was  not  finally  com- 
pleted, and  therefore  the  contract  was  not  rescinded.  You 
held  to  bail  for  90/.  when  you  were  not  entitled  to  do  so. 

Butt  then  cited  Sheldon  v.  Cox  (a),  where  the  plaintiff 
having  exchanged  a  horse  for  another  horse  and  a  sum  of 
money,  and  the  defendant  refused  to  pay  the  money,  al- 
leging that  the  plaintiff's  horse  was  unsound,  it  was  held 
that  the  money  might  be  recovered  under  the  common 
counts. 

Bayley,  B. — The  case  of  Weston  v.  Downes  (6), 
shews  that  an  action  for  money  had  and  received,  or 
money  paid,  will  not  lie  to  recover  a  payment  which  has 
been  made  on  a  contract  which  is  still  open:  and  in 
Street  v.  Blay  (<?),  Lord  Tenterden  in  his  judgment  cites 
Weston  v.  Downes,  and  Towers  v.  Barrett,  and  lays  it 
down,  that  that  class  of  cases  was  rightly  decided:  and  it 
was  there  held,  that  a  purchaser  cannot  by  his  own  act 
alone,  though  the  warranty  is  false,  (except  in  cases  where 
the  contract  expressly  authorizes  a  return,  or  the  vendor 
has  received  back  the  chattel,  or  has  been  guilty  of  fraud), 

(a)  3  B.  &  C.  420;  S.  C.  5  D.  (6)  1  Dougl.  23. 

&  R.  277.  (0  2  B.  &  Adol.  462. 
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treat  the  contract  as  at  an  end,  and  revest  the  property  in        1832. 
the  seller,  and  recover  the  price  when  paid  on  the  ground      GoMPERTa 
of  total  failure  of  consideration.  Denton. 

Lord  Lyndhurst,  C.  B.— If  these  cases  are  right,  your 
remedy  was  by  an  action  for  damages,  and  not  by  holding 
the  defendant  to  bail. 

Butt. — We  did  all  in  our  power  to  rescind ;  and,  acting 
upon  that  state  of  facts,  we  had  a  reasonable  cause  for  ar- 
resting. 

Per  Curiam. — It  is  clear  you  had  no  right  to  rescind: 

and  the  contract  never  was  in  fact  rescinded.     There  must 

be  two  consenting  parties:  both  must  agree  to  rescind. 

Though  you  returned  the  horse  and  left  it  for  a  short  time, 

the  defendant  would  not  accept  it.     If  the  contract  is  open, 

so  as  to  give  you  a  right  to  damages,  you  must  bring  your 

action  for  damages,  and  cannot  bring  an  action  for  money 

had  and  received,  nor  can  you  arrest.     The  rule  must  be 

made  absolute. 

Rule  absolute. 


Harrison  v.  Bennett. 

J.N  this  case  the  jury  having  come  into  Court  with  a  ver-  One  of  the  jury 
diet  for  the  plaintiff  with  no  damages,  were  sent  back  by  the  erbeforeTend" 
Judge.  One  of  the  jury  afterwards  absconded,  and  the  de-  verdict  was  de- 

i»      i  »n-  it  i.  livered,  and 

fendant  was  willing  to  let  the  verdict  of  the  eleven  be  taken;  the  plaintiff  re- 
the  plaintiff  refused.     Upon  a  second  trial,  the  plaintiff  I^rdta  from 

got  a  verdict  with  damages.  the  eleven,  anew 

°  e  trial  was  had, 

Upon  a  motion  to  review  the  Master's  taxation,  the  and  the  plaintiff 
question  was,  whether  the  plaintiff  ought  to  have  the  costs  diet:— H*i™he 
of  the  first  trial,  or  whether  each  party  ought  not  to  bear  ™™™rttoth 
his  own  costs.  trial*. 

tt2 
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The  Court  took  time  to  consider,  and  held,  that  the 
plaintiff  was  not  bound  to  take  the  verdict  of  the  eleven 
jurymen ;  and  that,  as  he  succeeded  on  the  second  trial,  the 
defendant  appeared  to  be  in  the  wrong  by  resisting  the 
action;  and  that  the  defendant  therefore  ought  to  pay  the 
costs  of  the  first  trial. 


The  Court  will 
not  give  leave 
to  a  defendant 
to  nonpros  his 
own  writ  of  er- 
ror except  on 
payment  of 
costs. 


Wilkinson  v.  Maun. 

GrOULBURN,  Serjt.,  applied,  on  behalf  of  the  defen- 
dant, for  leave  to  nonpros  a  writ  of  error,  brought  by 
him,  without  payment  of  costs :  and  he  cited  Milborn  v. 
Copeland(a),  to  shew  that  a  defendant  had  a  right  to 
nonpros  his  own  writ  of  error,  and  Salt  v.  Richards  (6),  to 
shew  that,  under  the  statute  3  Hen.  7,  c.  10,  no  costs  are 
allowable  where  a  writ  of  error  is  nonprossed  before  the 
record  is  transcribed. 


Per  Curiam. — If  you  have  a  right  to  nonpros  it,  you  will 
do  so  at  your  peril.  If  you  ask  for  the  leave  of  the  Court, 
it  seems  reasonable  that  you  should  pay  the  other  party 
the  expenses  to  which  you  have  put  them. 

Rule  refused  (c). 


(a)lM.&S.  104.  (b)  7  East,  111, 

(c)  Same  case,  1  Cromp.  &  M.  240. 


MICHAELMAS  TERM,  3  WILL.  IV.  G29 

1832. 

Townsend  v.  Burns. 

jLN  this  action,  the  defendant  had  suffered  judgment  to  The  defendant 
goby  default,  and  a  writ  of  inquiry  having  been  executed,  have  the inqui- 
judgment  was  signed  therein,  in  vacation,  under  the  pro-  sidon»  ?n  Vfrit 
visions  of  1  Will.  4,  c.  7,  s.  1,  and  the  defendant  was  taken  executed,  filed, 

for  the  purpose 
in  execution.  of  taking  any 

objection  to  ar- 
rest or  vacate 

Mansel,  having  obtained  a  rule  calling  on  the  plaintiff's  the  judgment: 
attorney  to  shew  cause  why  he  should  not  file  the  writ  of  tiff's  attorney 
inquiry  and  subsequent  proceedings*  in   order  that  the  i^f^^ 
same  might  be  read  on  a  motion   to  be  made  to  enter  •be,w !t  t0  *e 

n    .     i  i  i         j  i  •  /%      i       defendant's  at- 

an   arrest   of  judgment  under   the  4th  section  of   the  toraey,  the 
above  act;    and  why  the  plaintiff's  attorney  should  not  ^plaintiff's 
pay  the  costs;  upon  an  affidavit  stating  that  the  writ  and  attorney  to  pay 
subsequent  proceedings  had  not  been  filed,  and  that  the 
plaintiff's  attorney  had  refused  to  file  them,  on  applica- 
tion being  made  to  him  for  that  purpose. 

Alexander  shewed  cause  on  affidavits,  which  stated  that 
the  deponent  had  inquired  of  a  clerk  in  the  Exchequer 
office  as  to  the  practice;  and  that  he  had  informed  him, 
that  it  was  not  customary  to  file  inquisitions  on  writs  of 
inquiry,  but  to  deliver  them  over  to  the  plaintiff;  and  that 
there  was  no  file  in  the  office  for  such  inquisitions.  The 
affidavit  also  stated,  that  the  deponent  had  been  informed 
and  believed,  that,  from  the  year  1817,  it  had  never  been 
the  practice  to  require  writs  of  inquiry  and  inquisitions 
taken  thereon  to  be  filed;  and  he  submitted  that  there 
was  no  necessity  to  file  the  inquisition  for  the  objects  stat- 
ed on  the  part  of  the  defendant,  as  he  had  an  opportunity 
of  obtaining  the  requisite  information  at  the  time  of  the 
execution  of  the  writ  of  inquiry;  and  that  at  all  events  the 
attorney  ought  not  to  pay  the  costs  of  that  motion,  as  there 
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had  been  no  application  made  to  him  for  a  copy  by  the 
defendant. 

Per  Curiam. — The  defendant  is  entitled  to  see  the  in- 
quisition, and  to  have  it  filed,  for  the  purpose  of  taking 
any  objections  to  which  it  may  be  open.  The  officer  of 
the  Court  informs  us,  that  there  is  a  regular  file,  and  a  re- 
gular fee  taken  for  the  filing  of  inquisitions.  When  ap- 
plication was  made  to  the  plaintiff's  attorney,  to  file  the 
inquisition,  he  might  have  shewn  it,  or  have  allowed  the 
party  to  take  a  copy  of  it. 

Rule  absolute  (a). 

(a)  Same  case,  1  Cr.  &  M.  177- 


Wilkinson  v.  Malin. 
The  costs  of  a      X  HE  Master,  in  taxing  the  plaintiff  his  costs  on  the  exe- 

good  jury  on 

the  execution  of  tion  of  a  writ  of  inquiry,  allowed  a  charge  for  a  good  jury, 
are  fa  Ve°d!»^       ^  motion  was  made  to  review  the  taxation ;  and,  amongst 
cretion  of  the      other  objections,  it  was  contended  that  the  Master  ought 

not  to  have  allowed  the  costs  of  the  good  jury ;  and  Dax 
on  Costs  (a)  was  cited.  The  Court  referred  to  the  Master, 
who  certified,  that,  since  the  late  rule  (6),  the  practice  had 
been  to  allow  those  costs. 


Lord  Lyndhurst,  C.  B. — Before  the  late  rule,  the  ob- 
taining a  good  jury  was  the  act  of  the  party ;  now  the 
granting  such  a  jury  is  entirely  in  the  discretion  of  a 


Judge. 


Rule  discharged  as  to  the  above  item  (c). 


(a)  p.  63.     (b)  H.  T.  2  W.  4,  r.  101 .      (c)  Same  case,  1  Cr.  &  M.  238. 
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Baker  v.  Wells. 

AN  this  case,  the  affidavit  to  hold  to  bail,  upon  which  the  Where  an  affi- 
defendant  was  arrested,   stated  that  the  defendant  was  bail  embrace* 
justly  and  truly  indebted  to  the  plaintiff  in  the  sum  of  SSlSSiSf 
609/.  3s.,  in  manner  following;  that  is  to  say,  in  the  sum  of  of  them  b  defce- 

'  &'  .  ,       tively  stated,  it 

500/.  on  the  bond  of  the  said  defendant,  bearing  date  the  vitiates  the 
18th  February,  1829,  in  the  penal  sum  of  1000/.,  for  se-  7nd  *e  defcn-' 
curing  to  the  plaintiff  the  sum  of  500/.  and  lawful  interest  f0a^^8ecn^ed 
payable  at  a  certain  day  then  past;  and  in  the  further  sum  intoto  onenter- 
of50/.,  on  a  certain  mortgage  or  conditional  surrender,  appearance- 
bearing  date  on  or  about  the  12th  day  of  December,  1829, 
and  made  by  the  said  defendant,  to  the  use  of  the  said 
plaintiff;  and  in  the  further  sum  of  10/.,  for  the  principal 
due  on  a  certain  promissory  note  of  hand,  drawn  by  the 
said  defendant,  payable  to  the  plaintiff  at  a  certain  day 
then  past;  and  also  in  the  further  sum  of  44/.  9s.  6c/.,  for 
interest  due  on  the  said  sums  of  500/.,  50/.,  and  10/.;  and 
also  in  the  sum  of  3/.  7*.  6c/.,  for  money  paid,  laid  out,  and 
expended  by  the  plaintiff  for  the  defendant,  at  his  request; 
and  also  in  the  further  sum  of  1/.  6s.,  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  defendant,  and  at  his  re- 
quest ;  which  said  several  sums  of  500/.,  50/.,  10/.,  44/.  9*. 
6</.,  3/.  Is.  (id.,  and  1/.  6s.,  made  in  the  whole  the  said  sum 
of  609/.  3s. 

Piatt,  having  obtained  a  rule  for  discharging  the  defen- 
dant out  of  custody  on  entering  a  common  appearance,  on 
the  ground  that  the  affidavit  did  not  shew  that  the  50/. 
secured  by  the  mortgage  or  conditional  surrender  was 
due — 

TJiesiger  shewed  cause. 

Lord  Lyndhuust,  C.  1$.— As  no  case  has  been  cited,  in 
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1832.         which,  where  the  affidavit  was  defective  as  to  part,  it  has 
Baker        keen  'ie^  800(*  ^or  ^e  ol^er  Part»  *he  ru'e  must  be  made 


v-  absolute. 

Wells. 


Rule  absolute,  the  defendant  under- 
taking to  bring  no  action  (a). 


(a)  Same  case,  1  Cr.  &  M.  238.     See  Kirk  v.  Almond,  ante,  318. 


Williams  v.  Smith  and  Wife. 

in  an  action  A  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
anTIdfe  "fo^a*1  wky  ^e  appearance  entered  by  one  John  Williams,  an  at- 
debt  incurred  by  torney  of  this  Court,  for  the  defendant,  should  not  be  set 

the  wife  dum  J  m  ' 

tola,  the  Court     aside,  and  why  the  said  John  Williams  should  not  pay 

refuted,  at  the       .»  *  *       •      .      i_«   i 

instance  of  the      ™*  COStS.      Against  which— 

husband,  to  set 
aside  an  appear- 
ance entered  for        Watson,  for  the  plaintiff,  shewed  cause.    This  is  an  ac- 

ing  that  the  wife  tion  against  husband  and  wife.  The  affidavit  on  which  this 
IVrucUonstothe  ru^e  was  obtained,  was  only  sworn  by  the  husband;  and, 
attorney.  though  he  denies  that  he  ever  authorised  Mr.  Williams 

If  an  attorney  ° 

appears  for  one  to  enter  an  appearance  for  him,  does  not  deny  that  bis  wife 

rity!°and&he  ap-  gave  such  authority.     My  affidavit  in  answer  states  what 

th^Court— Lm-  '  consider  to  be  a  fatal  objection  at  the  outset,  namely, 

Me,  that  the  that  the  defendant  is  under  terms  to  plead  issuably,  and 

Court  will  in-  _  •  /•      •   i 

terpose  to  pro-     take  short  notice  of  trial. 


tcct  him. 


Bayley,  B. — Yes,  but  these  terms  were  made  by  the 
very  man  whose  authority  is  denied. 

Watson  then  cited  Latuch  v.  Pasherante  (a),  that  if  an 
attorney  takes  upon  himself  to  appear,  the  Court  will  look 

(a)  Salk.  86;  Anon.  lb.;  and  Anon. Id.  88. 
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no  further,  but  proceed  as  if  the  attorney  had  sufficient 
authority,  and  leave  the  party  to  his  action. 

Bayley,  B. — In  one  of  those  cases  the  defendant  did 
not  apply  till  after  judgment,  whereas  in  this  case  the  de- 
fendant has  come  as  soon  as  possible.  When  was  this  ap- 
plication made,  and  when  was  the  writ  of  summons  re- 
turnable? 

Espinasse, — The  summons  was  returnable  on  the  9th, 
and  my  affidavit  was  sworn  on  the  17th,  and  the  appli- 
cation made  on  the  18th. 

Watson* — The  time  at  which  the  application  was  made 
was  immaterial,  if  there  had  been  no  authority. 

Bayley,  B. — The  time  is  very  material;  after  judgment 
a  very  considerable  expense  had  been  incurred  by  the 
plaintiff,  who  had  no  notice  that  the  authority  of  the  de- 
fendant's attorney  was  disputed.  The  other  case  in  Sal- 
keld turned  upon  the  solvency  of  the  attorney — have  you 
any  affidavit  denying  his  solvency? 

Watson. — Mr.  Crowder  appears  for  the  attorney.  I  con- 
tend that  the  rule  must  be  discharged,  on  the  authority  of 
both  the  cases  in  Salkeld;  and,  that  the  time  when  the  ap- 
plication is  made  is  immaterial,  if  it  appears  he  came  as 
soon  as  he  had  notice.  And  it  does  not  appear  in  either  of 
the  cases  in  Salkeld  but  that  the  defendant  applied  as 
soon  as  he  had  knowledge  of  the  facts  of  the  case. 

Crowder,  for  Mr.  Williams.  I  have  an  affidavit  of  Mr. 
Williams,  who  swears,  that  he  received  his  instructions 
from  a  Mr.  Br  own  y  in  the  country,  where  the  female  de- 
fendant lives,  and  who  informed  deponent,  that  he  was  in- 
structed by  the  female  defendant ;  and  that  deponent  is 
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1832.        agent  for  Brown;  and  that  the  action  is  brought  to  reco- 
WiLLiAMg     V6r  ***e  amount  of  a  debt  due  from  the  wife  dum  sola* 

Smith.  Espinasse,  contrh. — The  whole  of  Williams's  affidavit  is 

mere  hearsay.  Why  did  not  Brown  make  an  affidavit? 
As  he  has  not  ventured  to  do  so,  the  probability  is,  it  is  all 
false;  and  the  defendant  could  not  be  prepared  to  antici- 
pate in  his  affidavit  this  statement  of  Williams. 

Lord  Lyndhurst,  C.  B. — The  defendant,  who  makes 
the  application,  has  not  given  the  Court  all  the  informa- 
tion which  he  might  have  done.  The  rule  must  be  dis- 
charged— the  costs  may  be  costs  in  the  cause. 

Rule  discharged  (a). 

(a)lSee  Doe  d.  Denies  v.  Eyton,  3  B.  &  Ad.  785. 


Rodwell  v.  Chapman. 

Where  a  defen-  A  HE  plaintiff  sued  out  a  capias  into  London,  on  an  af- 
fTlTlSE1"  fidavit  of  debt  made  tfaere  on  the  8th  of  November;  on 

ed  on  a  caputs  * 

founded  upon  an  the  13th,  he  sued  out  another  capias  into  Essex,  on  which 

affidavit,  on  . 

which  a  capias    the  defendant  was  arrested,  and  gave  bail. 

had  previously 
issued  into  ano- 
ther county,  up-       Maule  now  moved  to  set  aside  the  second  writ  of  ca- 

on  which  no- 
thing was  done:   pias,  and,  that  the  bail  bond  might  be  delivered  up  to  be 

and  that  the  se-  cancelled;  and  contended  that  the  plaintiff  ought  to  have 
need  nofbe  an  *8SUed  an  <* 'ww  writ  of  capias  into  Essex,  referring  to  the 
«#«•  preceding  writ,  according  to  the  form  pointed  out  by  rules 

6  and  7  Michaelmas  Term,  3  Will.  4;  and  he  added,  that 
the  defendant  was  under  a  difficulty  as  to  where  he  ought 
to  put  in  special  bail. 

Bayley,  B.— The  affidavit  of  debt  is  made  where  the 
party  making  it  happens  to  be,  upon  which  a  writ  may  be 
sued  out  into  another  county.    Here  the  affidavit  is  made 


V. 

Chapman. 
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in  London,  and  a  writ  issues  there,  but  nothing  is  done  upon         1832. 
it;  another  original  process  is  issued  into  Essex,  upon      r0dwell 
which  the  defendant  is  arrested:  bail  may  be  put  in  in 
Essex.    If  the  arrest  had  been  made  on  a  writ  issued  on 
a  stale  affidavit,  that  might  have  been  a  ground  of  objec- 
tion. 

Gurnev,  B. — If  the  plaintiff  proceeds  on  the  other 
writ,  the  defendant  may  have  his  remedy. 

Rule  refused  (a). 
(a)  Same  case,  1  Cr.  &  M.  70. 


Campbell  v.  Ackland. 

A  HE  defendant,  having  been  convicted  upon  three  in-  Whereadefen- 

dictments  for  libel,  was  sentenced  by  the  Court  of  Kings  J^d"  impri- 

Bench  to  twelve  months'   imprisonment  in  the  gaol  of  K>nment  for  a 

_  «*-»»  w  i/»  ..  i*i  libel,  the  Court 

Bury  bt.  Edmunds,  on  the  first  conviction,  and  for  three  enlarged  the 

months  on  each  of  the  other  two ;  making  in  the  whole  the  ba?iCto°render 

term  of  eighteen  months.  ^  ^  a  w?k 

°  after  hit  lmpn- 


Dunn  now  moved,  on  behalf  of  the  defendant's  bail  in 
this  action,  to  enlarge  the  time  for  rendering  the  defen- 
dant until  a  week  after  the  expiration  of  the  term  for 
which  he  was  sentenced;  and  cited  Rouch  v.  Boucher  (a), 
and  Ashmore  v.  Fletcher  (6). 

Per  Curiam. — The  time  should  be  enlarged  until  a 
week  after  his  imprisonment  under  the  three  sentences 
has  expired,  but  not  until  a  week  after  the  expiration  of 

(a)  10  Price,  104.  (6)  13  Price,  523. 


sonment  ex- 
pired. 


GSC)  casks  on  points  of  practice,  exch. 

1832.        the  term  for  which  he  was  sentenced,  as  he  may  be  par- 
Campbell      doned  before  the  term  of  the  sentence  has  expired. 


V. 
ACKLAND. 


Rule  accordingly  (a). 
(«)  Same  case,  1  Cr.  &  M.  73. 


Anderson  v.  Calloway. 

The  sheriff  is  X  HIS  was  an  application  by  Holt  on  the  part  of  the  she- 
relief  under  the  riffof  Middlesex,  for  relief,  under  the  Interpleader  Act  (a). 
in?l£l?der       The  sheriff  had  seized  goods  under  a /?./«.,  attested  the 

Act,  if  he  pays  &  •/    •/      » 

over  the  money    13th  of  June,  and  returnable  the  last  day  of  Trinity  Term. 

to  the  execution   ^      ,       .  «,  ,     ,  ,  ,  <■  ,  o  %  mi  t 

creditor  after  On  the  loth  he  so  Id  goods  to  the  amount  of  158/.;  on  the 
b^twrdViS  19th  he  received  notice  of  the  bankruptcy ;  and,  on  the  20tb, 

paid  over  the  money  to  one  of  the  execution  creditors. 

Follett,  who  appeared  for  the  plaintiff  in  this  action, 
contended  that  the  sheriff  was  not  in  a  condition  to  apply, 
having  paid  over  the  money  to  one  of  the  contending  par- 
ties after  notice. 

Holt,  in  reply,  urged  that  the  words  of  the  act  are,  "  as- 
signees claiming."  That,  at  the  time  of  the  notice  given, 
no  assignees  had  been  appointed;  and  nothing  is  said  in 
the  sixth  section  about  being  ready  to  bring  the  money  into 
Court,  as  there  is  in  the  first  section. 

Lord  Lyndhurst,  C.  B. — The  object  of  the  act  of  Par- 
liament was  to  afford  relief  to  the  sheriff  where  two  parties 
are  claiming  the  property,  by  making  them  fight  it  out; 
but  he  must  have  either  the  goods  or  the  money  in  his  pos- 
session.    It  does  not  apply  to  a  case  where  he  has  paid 

(a)  1  &  2  Will.  4,  c.58,  8.6. 
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over  the  money  to  one  of  the  parties.     The  condition  in  1H32. 

the  first  clause  is,  that  the  party  does  not  collude,  and  is      Anderson 
ready  to  bring  the  money  into  Court.     The  words  are.  v- 

.  .  Calloway. 

"  that  such  defendant  does  not  in  any  manner  collude  with 
such  third  party,  but  is  ready  to  bring  into  Court,  or  to 
pay  or  dispose  of,  the  subject  matter  of  the  action,  in  such 
manner  as  the  Court  (or  any  Judge  thereof)  may  order  or 
direct."  The  obvious  meaning  of  that  clause  is,  that  the 
party  applying  has  got  in  his  possession  the  property  in 
respect  of  which  he  is  sued,  and  to  which  he  claims  no 
right;  and  I  think  that  this  clause  governs  the  whole  act. 

Bayley,  B. — The  act  does  not  apply  to  such  a  case  as 
this,  where  the  sheriff  has  paid  over  the  money.  The 
"  powers  and  authorities  to  be  exercised  by  the  Court  for 
the  relief  of  the  sheriff,"  are  in  the  6th  section  expressly 
stated  to  be  such  "  powers  and  authorities  as  in  that  act  are 
before  contained,"  which  renders  it  necessary  to  refer  to  the 
preceding  sections  to  ascertain  the  extent  and  application 
of  those  powers  and  authorities.  Then,  one  condition  in 
the  first  section  is,  that  the  party  applying  for  relief  shall 
be  ready  to  bring  the  subject  matter  of  dispute  into  Court, 
or  to  dispose  of  it  as  the  Court  shall  direct.  The  act  is  a 
substitution  for  the  remedy  by  bill  of  interpleader. 

Bolland,  B.j  and  Gurney,  B.,  concurred. 

The  other  judgment  creditor  did  not  appear ; 
and  the  rule  was  ultimately  made  abso- 
lute, on  the  terms  of  the  sheriff  bringing 
into  Court  the  amount  of  the  levies  in  the 
several  actions,  minus  what  he  had  paid 
for  rent  and  taxes. 
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1832. 


Street  v.  Lord  Alvanlev. 
in  order  to  get     tjrOD SON  moved  for  leave  to  issue  &  distringas  on  a 

a  distringas  to  . 

compel  an  ap-     writ  of  summons,  on  an  affidavit,  which  did  not  state  that 
^^i*^°py  the  party  attempting  to  serve  the  writ  had,  when  he  last 

called  at  the  defendant's  residence  for  the  purpose  of  serv- 
ing it,  left  a  copy  of  it  with  the  person  he  there  saw. 

Bayley,  B. — It  is  proper  in  these  cases  always  to  leave 
a  copy  of  the  process,  where  the  person  who  goes  to  serve 
it  has  an  opportunity  of  giving  the  party  whom  he  sees, 
and  by  that  means  the  defendant  also,  the  best  notice  of 
the  object  of  his  visit,  and  of  the  proceedings  against  him, 
by  leaving  a  copy  of  the  process.  We  ought  not  to  be 
satisfied  with  notice  of  an  inferior  description. 

Rule  refused  (a). 


(«)  S.  C.  1  Cr.  &  M.27.  In  two 
late  instances  on  motions  for  a  dis- 
tringas, one  made  by  Mr.  Price, 
and  another  by  Mr.  Petersdorff, 
where  the  copy  was  left  the  first 
time  of  calling,  it  was  held  by 
Bayley,  B.,  that  that  was  wrong,  as 
it  ought  to  be  left  the  third  time; 
he  referred  to  Mannings  Prac- 
tice; and  the  rules  were  refused. 
On  the  next  day,  Lord  Lyndhurst 
said,  that,  on  conference  with  the 
Judges  of  the  other  Courts,  they 


all  agreed  in  opinion  that  the  copy 
should  be  left  at  the  last  time  of 
calling.  In  another  case,  moved 
by  Mr.  Turner,  the  Court  refused 
the  rule  because  the  affidavit  did 
not  state  that  the  defendant  pur- 
posely kept  out  of  the  way  to  avoid 
being  served,  or  shew  any  grounds 
for  inferring  that  he  did  so  keep 
out  of  the  way. — Exchequer,  co- 
ram Lyndhurst,  C.  B.,  Jbtyley, 
Vaughan,  and  Bolland,  Bs.,  Tues- 
day, April  22,  1833. 
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Weddle  r.  Brazier. 

X  HE  plaintiff  filed  a  declaration  de  bene  esse,  at  the  The  declaration 
opening  of  the  office  on  the  return  day  of  the  writ;  and  deemed  a  good 
the  defendant  on  the  same  day  entered  an  appearance,  but  JjfSlm^S^ 
the  plaintiff  did  not  give  notice  of  the  filing  of  the  decla-  notice  only;  and, 
ration  until  the  day  after.  A  rule  was  obtained  by  Knowles  a  defendant  en- 
for  setting  aside  the  declaration  and  all  subsequent  pro-  Z*X?VZ 
ceedings,  for  irregularity,  and  he  referred  to  Tidd  (a).         daration  <u  bene 

e  '  e  J'  v  '  esse  was  in  fact 

filed,  but  before 

Curwood  shewed  cause,  and  contended  that  the  general  [l,0^  d^nd^n£ 
rule  that  a  declaration  filed  is  good  only  from  the  time  of  the  Court  set 

°       .         J  aside  the  deda- 

notice,  might  lead  to  this  inconvenience — that  an  appear-  ration  and  rob- 
ance  might  be  entered  for  the  defendant,  whilst  the  party  J^s  as  being 
who  had  filed  the  declaration  was  merely  going  from  the  irresular* 
office  to  give  notice. 

Bayley,  B. — The  rule  may  certainly  be  attended  with 
the  inconvenience  alluded  to;  but,  the  practice  is  as  laid 
down  by  Mr.  Tidd,  and  we  must  act  upon  it. 

Rule  absolute  (&). 
(a)  9th  ed.  p.  456.  (6)  Same  case  in  1  Cr.  &M.  69. 


Tucker  v.  Morris. 

XN  this  case  the  defendant  had  obtained  a  rule  under  the  A  defendant 
first  section  of  the  Interpleader  Act,  for  relief  against  ^rel^of 
the  claims  of  the  plaintiff  and  one  Taylor.     It  was  an  ac-  ProPerty in  w« 

.  j,  .  possession,  in 

tion  of  trover  tor  two  mares;  and  it  appeared  from  the  which  he  has 

no  interest,  but 
which  is  claimed 
by  a  third  per* 

son,  cannot  apply  to  be  relieved  under  the  Interpleader  Act  against  the  claims  of  the  plaintiff  and 

such  third  party,  if  he  hat  an  indemnity  from  the  claimant. 
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1832.         plaintiff's  affidavit,  that  the  defendant  had  taken  an  in- 
Tucker       demnity  from  Taylor  for  not  delivering  them  up.     Taylor 
"•  did  not  appear. 

Morris.  * 

Bayley,  B. — As  the  defendant  has  thought  proper  to 
take  an  indemnity,  he  has  no  right  to  apply  for  relief  under 
the  act.  By  so  doing,  he  has  identified  himself  with  Tay- 
lor. It  seems  to  me,  therefore,  that  the  justice  of  the  case 
is  clear.  An  application  is  made  to  the  defendant  to  de- 
liver up  the  property,  and  he  refuses,  on  the  ground,  that 
he  is  indemnified  by  Taylor;  and,  as  Taylor  has  with- 
drawn himself,  and  does  not  support  his  claim,  the  rule 
must  be  discharged,  and  the  defendant  must  pay  the  costs. 

Rule  discharged,  with  costs  {a), 
(a)  Same  case  in  1  Cr.  &  M.  73. 


King  v.  Jones. 

A  defendant  who  tfOHN  JE  R  VIS  having  obtained  a  rule  for  judgment  as 

totakeihoftno-  *n  case  °^a  nonsuit>  the  question  was,  whether  the  defen- 
tice  of  trial,  is     jan^  was  entitled,  under  the  circumstances,  to  the  costs  of 

notwithstanding 

entitled  to  full     the  day,  the  rule  being  discharged  on  a  peremptory  under- 

notice  of  coun-  ,  . 

termand;  and,      taking. 

therefore,  where       «phe  defendant  was  under  terms  to  accept  short  notice 

a  defendant  so  * 

circumstanced      of  trial  in  a  country  cause,  the  plaintiff  gave  only  four  days' 
the  usual  notice    notice  of  countermand.     Upon  which, 

of  countermand, 
he  was  held  to 

be  entitled  to  Lloyd  contended  that  the  defendant,  being  under  terms 

day,  his  rule  for  to  take  short  notice  of  trial,  was  not  entitled  to  the  usual 
i^fnf^nnn111    notice  of  countermand ;  but— 

case  of  a  non-  7 

suit  being  dis- 

pereroptory  un-       Per  Curiam. — The  defendant's  undertaking  to  accept 
dertaking.  short  notice  of  trial  does  not  entitle  the  plaintiff  to  limit 
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the  time  of  countermand ;  but,  the  defendant  stands  in  the  1832. 
same  situation  in  that  respect,  as  if  he  had  been  entitled  to  King 
a  ten  days'  notice  of  trial.     If  the  plaintiff  did  not  intend  *. 

Jones. 

to  have  proceeded  to  trial,  he  ought  not  to  have  given  no- 
tice of  trial* 


Johnson  v.  Rouse. 

JjAANSEL  applied  for  leave  to  issue  a  distringas  after  a  The  requisites 
writ  of  summons,  which  had  not  been  personally  served,  du^ngafon^ 
The  affidavit  on  which  this  application  was  made,  did  not  veni^e  according 

*  *  #  to  the  old  prac- 

set  forth  the  facts  required  to  be  stated  in  the  affidavit  to  tice,  areappiica- 

i  .•*!•.•  •  i«  ble  to  the  </»*- 

ground  a  motion  for  a  distringas  upon  a  ventre  according  to  tringas  given  by 
the  rule  of  practice  established  in  Pitt  v.  Eldred  (a),  and  ^ndm^" 
adhered  to  in  subsequent  cases.  be  complied  with 

before  moving 
for  a  distringas. 

Bayley,  B. — The  affidavit  is  defective.  The  rules  which 
have  been  acted  upon  by  this  Court  in  granting  a  distrin- 
gas upon  the  writ  of  venire,  are  properly  applicable  to  the 
new  writ  of  summons;  and,  as  this  affidavit  does  not  state 
the  necessary  facts  required,  according  to  the  rule  laid 
down  in  Pitt  v.  Eldred,  it  is  insufficient. 

Rule  refused  (&). 

(a)  1  Cr.  &J.  147.  (&)  Same  case  in  1  Cr.  &M.26. 


Fleming's  Bail. 

ONE  of  the  bail,  who  was  described  as  a  "  Gentleman"  An  agent  for 
in  the  notice  of  bail,  on  his  examination  stated,  that  he  had  ^^f£^eh 
been  an  agent  for  the  sale  of  Scotch  ale  until  within  the  bribed  himself 

ii  i         •      a        *  »  i  ii.  a* a  gentleman 

last  three  weeks,  in  Soutnwark,  and  was  now  looking  out  in  the  notice  of 
for  another  situation  of  the  same  description.  bemUdescribed0. 

vol.  i.  u  u 


640 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 


1832. 

Fleming's 
Bail. 


Gurney,  B.,  considered  this  a  substantial  misdescrip- 
tion of  the  bail,  calculated  to  mislead ;  and  said,  that  a  per- 
son carrying  on  a  trade  ought  not  to  be  described  as  a 

gentleman. 

Bail  rejected  (a). 

(a)  Also  reported  in  1  Cr.  &  M.  111. 


The  eight  days 
which  the  de- 
fendant has  to 
appear  in  to  the 
writ  of  sum- 
mons are  to  be 
reckoned  from 
the  time  of  the 
last  attempt 
which  is  made 
to  serve  him. 


Brian  v.  Stretton. 

CHAMBERS  applied  for  a  distringas.  The  copy  writ 
of  summons  was  left  on  the  21st  of  November,  and  the  ap- 
plication was  on  the  26th.  The  defendant  could  not  be 
personally  served ;  the  affidavit  stated  the  various  attempts 
that  had  been  made. 

Per  Curiam. — Your  application  is  made  too  early;  for 
the  defendant  has  eight  days  to  appear  to  the  writ  of 
summons,  after  it  has  been  served.  Where  the  defen- 
dant cannot  be  personally  served,  the  eight  days  must  run 
from  the  time  of  the  last  application  at  the  defendant's 
house.  When  the  requisite  number  of  calls  have  been 
made,  the  service  may  be  said  to  be  completed,  and  not 
before;  therefore,  the  eight  days  must  be  calculated  from 

the  time  of  the  last  call. 

Rule  refused. 
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IN  THE  THIRD  YEAR  OP  THE  REION  OF  WILLIAM  IV. 


1833. 

Parker  v.  Ade. 

X  HIS  was  an  action  on  a  bill  of  exchange,  by  the  indor-  The  9  Geo.  4,  c. 

see  against  the  indorser.     The  bill  was  drawn  by  Samuel  thorfces  a  Judge 

Southgate  upon  J.  Howard,  payable  to  Ade,  and  accepted,  ^J^^*" 

payable  at  No.  8,  Cheapside.     At  the  trial,  before  Holland,  fnces  in  records, 

B.,  the  bill,  as  stated  upon  the  record,  varied  from  the  bill  with  a  dis- 

produced  in  evidence,  it  being  alleged  to  have  been  drawn  cannot  it  seems 

payable  to  Southgate  s  order,  and  indorsed  by  him  to  Ade,  b,e  "*»«*  *>y 

i  i,../«  .  the  Court  above. 

and  by  Ade  to  the  plaintiff.  The  bill  produced  in  evidence  in  an  action 
was  payable  to  Ade.  The  counsel  for  the  plaintiff  re-  change,  by  In- 
quested  that  the  record  might  be  amended,  so  as  to  make  don?*  v:  .\ndor" 

*  o  *  ser,  the  bill  was 

the  statement  on  the  record  agree  with  the  bill  produced  stated  to  have 

in  evidence,  according  to  the  9  Geo.  4,  c.  15.     This  was  payable  to  the 

opposed  on  the  part  of  the  defendant.     It  was  not  denied  %£&£*  hh^fn- 

that  it  was  a  mistake ;  nor  was  it  suggested  that  any  such  dorsed  to  A.  B.t 

.  mi        whereas  it  ap- 

bul  as  that  stated  on  the  record  was  in  existence.  The  peared  in  evi- 
learned  Baron  ordered  the  record  to  be  amended,  and  the  beendrawnln 
plaintiff  obtained  a  verdict.  £Z0UI  °/ A- B- 

r  The  Judge  hav- 

ing amended  the 

J.  Jervis  on  a  former  day  obtained  a  rule  nisi  to  set  aside  record,  the  Court 

^  above  approved 

that  verdict,  and,  being  now  called  on  by  the  Court,  en-  of  it. 

deavoured  to  support  the  rule  on  two  grounds.     First,  against  an  in- 

That  the  learned  Baron  had  no  power  to  make  such  an  ofeTchangef l 

alteration;  and,  secondly,  That  the  presentment  was  not  though  it  i§  ne- 

ccssary  to  prove 
a  presentment 
at  the  place  pointed  out  by  the  acceptance,  it  is  not  necessary  to  allege  in  the  declarationthat  the 
bill  was  accepted,  payable  at  that  place;  though,  if  such  special  acceptance  is  stated,  there  must  be  a 
corresponding  allegation  of  a  presentment. 

uu2 
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1833.  sufficiently  stated,  to  charge  the  defendant  as  indorser. 
Upon  the  first  point,  he  cited  Webb  v.  Hill  (a),  that,  where 
the  proof  and  allegation  are  substantially  different,  no 
amendment  will  be  allowed.  He  contended,  that  here 
there  was  a  variance  in  substance,  and  not  merely  in  form. 
In  Jelfy.  Oriel  (b),  the  bill  was  stated  to  have  been  made 
payable,  by  the  acceptance,  at  Esdaile  §  Co.,  or  at  How- 
land-street,  Oxford-street.  The  last  words  were  said  not  to 
have  been  in  the  hand-writing  of  the  acceptor.  The  Judge 
at  the  trial  refused  to  alter  the  record  by  striking  out  the 
latter  words.  [Bay ley,  B. — There  they  stated  an  alter- 
native acceptance,  and  wanted  an  alteration.  There  is  only 
one  bill  here  by  Southgate.]  Lord  Tenterden  says — €t  I 
have  always  thought  we  have  gone  too  far  from  the  strict 
rules,  for  the  purpose  of  attaining  justice  in  some  particu- 
lar case ;  the  consequence  has  been,  that  those  cases  hav- 
ing been  quoted  as  precedents,  great  laxity  has  been  in- 
troduced into  the  practice.*'  The  declaration  here  states 
an  indorsement  from  Ade  to  Southgate;  the  alteration 
proposed,  is  to  substitute  Southgate  as  payee,  and  leave 
out  Ade's  indorsement.  [Bay ley,  B. — There  is  only  one 
bill  by  Southgate.]  You  are  not  to  look  to  the  particular 
case,  but  (as  Lord  Tenterden  says)  to  the  general  rule. 
Secondly,  The  bill  being  accepted,  payable  at  a  particu- 
lar place,  it  was  necessary,  to  charge  the  defendant  as  in- 
dorser, to  allege  a  presentment  there.  He  cited  Gibb  v. 
Mather  (c),  where  it  was  held,  that,  in  order  to  charge  any 
party  but  the  acceptor,  it  was  necessary  to  prove  a  pre- 
sentment at  the  place  specially  pointed  out  by  the  acceptor. 
If  it  is  necessary  to  be  proved,  it  is  necessary  to  be  alleged 
on  the  record.  And  Tindal,C.J.,  in  giving  the  judgment 
of  the  Exchequer  Chamber  in  that  case,  speaks  of  aver- 

(a)  1  M.  &  M.  253.  (b)  4  Car.  &  P.  22. 

(c)  1  Moore  &  Scott,  38/ 5  S.  C.  8  Bing.  214. 
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ring  and  proving  such  a  presentment  as  being  both  neces-        1833. 
sary  (a). 

Bayley,  B. — The  9  Geo.  4,  c.  15,  provides,  "That  it 
shall  be  lawful  for  every  Judge  sitting  at  Nisi  Prius,  if  he 
shall  so  think  fit,  to  cause  the  record,  where  any  variance 
shall  appear  between  any  matter  in  writing  or  print  pro- 
duced  in  evidence,  and  the  recital  or  setting  forth  thereof 
upon  the  record  whereon  the  trial  is  pending,  to  be  forth- 
with amended  in  such  particular ;  and,  thereupon,  the  trial 
shall  proceed  as  if  no  such  variance  had  appeared."  In 
this  case,  an  action  was  brought  on  a  bill  of  exchange  in- 
dorsed by  the  defendant,  and  misdescribed  in  the  declara- 
tion as  payable  to  the  order  of  Southgate,  and  indorsed  to 
Ade;  whereas,  it  was  payable  to  Ade,  and  indorsed  to  the 
plaintiff.  The  question  which  has  been  raised  is,  whether 
the  Judge  exercised  a  sound  discretion  in  altering  the  re- 
cord according  to  the  facts.  I  entertain  great  doubt  whe- 
ther it  was  not  exclusively  for  the  discretion  of  the  Judge, 
and  whether  it  is  competent  for  this  Court  to  revise  the 
discretion  of  the  Judge.  No  such  power  is  given  by  the 
act.  But,  assuming  that  this  Court  has  such  a  power,  I 
think  the  learned  Judge  was  right.  The  bill  corresponds  in 
date,  amount,  and  drawer.  If  the  present  defendant  could 
have  shewn  that  there  were  two  bills,  then,  if  I  was  at  liberty 
to  revise  the  opinion  of  the  Judge,  I  should  say,  this  is  an 
action  brought  on  the  wrong  bill,  and  should  have  refused 
the  amendment;  but  here,  it  is  a  mistake,  and  it  does  not 
interfere  with  the  justice  of  the  case.  Jelfv.  Owen  was 
a  Nisi  Prius  decision,  certainly  of  a  very  learned  Judge,  of 

(a)  8  Bing.  220.     In  Hawkes  v.  should    have  been  to  the  defen- 

Salter,  1  Moore  &  Payne,  750;  S.  dunt,  as   the   1  &  2  Geo.  4,  c.  78 

C.  4  Bing.  7 15,  in  an  action  against  had  made  an  acceptance  at  a  par- 

the   drawer,  where  the  present-  ticular  place,  without  the  words 

ment  was  to  the  bankers,  it  was  "  only,"  or  "  not  elsewhere/'  a 

contended,  that  the  presentment  general  acceptance. 
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1833.  whom  I  entertain  the  highest  opinion;  but  he  was  always 
admitting  he  might  be  wrong,  and  wishing  his  own  opinion 
to  be  reviewed.  There  the  case  was  different ;  the  bill 
was  payable  at  James  Esdaile  §  Co.,  or  at  How  land-street. 
Perhaps  the  alteration  there  might  have  interfered  with 
criminal  justice.  The  next  question  is,  whether  it  was  in- 
cumbent on  the  plaintiff  to  have  alleged  the  presentment  at 
a  particular  place.  A  presentment  is  stated.  He  was  clearly 
not  bound  to  state  the  manner  and  place  of  the  acceptance. 
In  an  action  by  indorsee  against  indorser,  you  may  state  the 
direction  to  J.  P.,  and  that  the  bill  was  duly  presented, 
without  stating  the  acceptance  (a).  And  it  has  been  held, 
that,  if  the  acceptance  is  unnecessarily  stated,  it  must  be 
proved  as  laid  (&).  In  Gibb  v.  Mather  a  special  accept- 
ance was  stated,  and,  therefore,  a  presentment  ought  to 
have  been  stated  conformably  with  that  acceptance.  Here, 
there  was  no  averment  of  a  special  acceptance,  and,  there* 
fore,  an  averment  of  a  special  presentment  was  unne- 
cessary; and,  if  all  that  was  necessary  to  be  proved  was 
proved,  that  is  sufficient.  Here,  a  proper  presentment  was 
proved. 

Vauguan  and  Bolland,  Barons,  expressed  themselves 
of  the  same  opinion. 

Rule  discharged  (c). 

R.  V.  Richards  was  to  have  shewn  cause. 

(a)  This  proposition  is  laid  down  in  Tanner  v.  Bean,  4  B.  &  C.  312, 
very  positively  in  several  in-  it  was  expressly  decided,  that  an 
stances,  but  no  authority  is  cited,  allegation  of  an  acceptance  unne- 
See  Bayley  on  Bills,  316, 317,  (4th  cessarily  made,  was  not  matter 
ed.) ;  Chit.  Bills,  484,  (5th  ed.) ;  of  description,  and  need  not  be 
Jones  v.  Morgan,  2  Gamp.  474,  in  proved, 
arg.  (c)  See    Bush  v.  Kinnear,  6  M. 

(b)  Jones  v.  Morgan,  2  Gamp.      &  S.  210. 
474.    See  also  1  Gamp.  175.   But 
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Williams  v.  Davis.  v — y — ' 

X  HIS  was  an  action  of  assumpsit  on  several  bills  of  ex-  Where  there  are 

,  P  .  ,  .  ,      -  r^,       cross  demands 

change  of  various  dates,  with  the  common  counts.     1  he  between  the 
defendant  pleaded  the  general  issue,  the  statute  of  limita-  ^jjfjf""*' 
tions,  and  a  set-off.     The  plaintiff's  counsel,  in  the  first  in-  plaintiff  need 

_  „  _  _      _      0  •       j  i  .       n  not  in  the  first 

stance,  proved  a  sum  of  221.  os.  8a.  to  be  due  to  him  trom  instance  prove 
the  defendant,  and  intimated  that  they  had  documents  to  ^^l^hU 
prove  a  larger  sum  to  be  due,  which  they  should  not  put  J|fc<?  °.nly  prove 
in  unless  the  defendant  went  into  his  set-off.     The  defen-  which  he  claims: 
d ant's  counsel  objected  to  this,  and  insisted  that  the  plain-  fendant  proves 
tiff  was  bound  to  prove  his  whole  demand  in  the  first  in-  J1"**-^*0* 

r  larger  amount, 

stance,  and  could  not  prove  a  further  claim  after  the  de-  the  plaintiff  may 
fendant  had  gone   into  his  case.      The  defendant  then  parts  of  his  ac- 
proved  his  set-off  to  a  larger  amount  than  the  plaintiff*  had  J£"  defen?anf  •* 
proved.     The  plaintiff,  in  reply,  proposed  to  prove  two  »«t-off. 
bills  of  exchange,  stated  in  the  particulars  as  given  for 
defendant's   accommodation  without  any    consideration; 
and  the  evidence,  though  objected  to,  was  admitted. 

Chilton  moved  for  a  new  trial  on  several  grounds,  and 
contended,  that  evidence  had  been  improperly  admitted  for 
the  plaintiff;  and,  that  it  was  too  late,  after  the  plaintiff  had 
closed  his  case,  to  go  into  fresh  evidence  of  demands  which 
he  had  not  made  part  of  his  case  in  the  first  instance.  He 
cited  the  case  ofBrownev.  Murray  (a),  and  Reesv.  Smith  (6), 
where  Lord  Ellenborough  held,  that  when,  by  pleading  or 
means  of  notice,  the  defence  was  known,  the  counsel  for 
the  plaintiff  was  bound  to  open  the  whole  case  in  chief, 
and  could  not  proceed  in  parts. 

Per  Curiam. — It  would  be  very  inconvenient,  if,  where 
an  account  runs  through  a  number  of  years,  the  plaintiff 

(a)  Ryan  &  M.  254.  (b)  2  Stark.  31. 
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1833.  should  be  obliged  to  go  at  once  into  the  whole  of  his  case. 

^^  We  think  that  is  no  ground  for  a  new  trial. 

Williams  ° 


v. 


Davis>  Rule  refused  on  that  ground,  but  granted  on 

others. 


Mi  ley  v.  Walls. 

To  a  declaration  X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 

chan^indofMe  wty  an  order  of  Mr.  Baron  Gurney,  that  the  plaintiff  should 

*h,"d8faTPt0r'  be  at  liberty  to  sign  judgment,  should  not  be  set  aside.  The 

pleaded,  that  action  was  brought  on  a  bill  of  exchange  by  the  indorsee 

the  bill  was  ac-  .  .  .  .       ,      ,  .  .  . . 

cepted  by  him  against  the  acceptor.  A  motion  had  been  made  to  set  aside 
a^ward^fiiied  'he  declaration  for  irregularity.  The  plaintiff  amended, 
up,  and  that  he   an(j  paid  the  costs.     The  declaration  was  then  specially 

had  received  no  . 

consideration  for  demurred  to,  for  not  alleging  that  the  plaintiff  was  a  debtor 
an^the^iabtiff  to  ^ie  King.  The  declaration  was  again  amended,  and 
was  aware  of  C0S{S  paid.  The  defendant  then  pleaded,  that  the  bill 
Judge  at  Cham-  on  which  the  action  was  brought  was  obtained  from  the 
vacation, upon     defendant  without  consideration;   that  a  blank  piece  of 

the^'yofthe  PaPer>  on  a  %*' &*•  stamP>  was  handed  to  him,  with  a  re- 
plea,  ordered       quest  that  he  would  put  his  name  as  acceptor;  that  he  ac- 

that  the  plaintiff    *  ,1  .,  i,  ,, 

should  be  at  li-  cepted  it,  payable  at  a   particular  place  only;  and  that 

judgmenMhe  these  facts  were  known  to  the  plaintiff.     A  summons  was 

pleb  bP  dCf r  T  ta^en  out  f°r  signing  judgment,  notwithstanding  the  plea, 

plicity,  the  Court  which  was  attended  by  both  parties  before  Gurney,  B.; 

aside^a^t  order,  and  the  plaintiff  produced  an  affidavit  of  the  drawer,  with 

fenYanVpfeaded  t^le  k*N  °^  exc^ange  annexed,  in  which  it  was  sworn,  that 
a  plea  contain-     the  bill  was  regularly  signed  and  delivered,  and  that  all  the 

ing  a  number  of  .  . 

facts,  and caicu-  allegations  in  the  plea  were  false;  and  the  bill  produced 
tnepidmtff^fhc  was  accepted,  payable  in  the  usual  manner,  and  not  at  a 
Cmjrt'.?n  r"       particular  place  only.    The  learned  Baron  thereupon  made 

falsity,  and  no 
pretence  bein£ 
shewn  for  pleading  it,  ordered  it  to  be  set  aside. 
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an  order,  "  that  the  plaintiff  should  be  at  liberty  to  sign         1833. 
judgment,  notwithstanding  the  plea — the  plea  appearing  to 
be  defective."    Judgment,  however,  had  not  been  signed. 

Chilton  shewed  cause,  and  contended,  that  the  facts 
sufficiently  authorized  the  interference  of  the  learned 
Baron.  This  is  an  ingenious  and  perplexing  plea:  it  ten- 
ders four  issues,  and  it  could  not  be  safely  replied  to  with- 
out the  assistance  of  counsel;  and,  being  altogether  false,  the 
Court  has  power  to  set  it  aside.  [Bolland,  B. — The  order 
says, •'  the  plea  being  defective."  Are  you  not  bound  by 
that,  supposing  a  Judge  has  power  to  set  aside  a  false 
plea?]  By  my  affidavits,  it  appears,  that  the  plea  was  in 
fact  set  aside,  because  it  was  false  as  well  as  bad.  The 
order  was  made  in  vacation;  and  it  is  a  case  of  all  others 
calling  for  the  speedy  interference  of  a  Judge ;  for,  if  a 
Judge  at  Chambers  could  not  set  aside  such  a  plea,  the 
defendant,  by  means  of  a  false  plea,  would  have  an  undue 
advantage.  He  cited  Shadwell  v.  Berthoud  (a),  Body  v. 
Johnson  (b),  Corbett  v.  Powell  (c),  Bart  ley  v.  Godslake(d), 
Smith  v.  Hardy  (e),  and  Thomas  v.  Vandermoolen  (/),  to 
shew,  that  where  the  plea  is  so  framed  as  that  it  may  rea- 
sonably induce  the  plaintiff  to  consult  counsel,  in  order  to 
know  how  to  deal  with  it,  or  is  calculated  to  raise  different 
issues,  or  to  perplex  the  plaintiff,  the  Court  will,  on  affi- 
davit that  such  plea  is  wholly  false,  permit  the  plaintiff  to 
sign  judgment  as  for  want  of  a  plea. 

Mansel  shewed  cause.— The  learned  Judge  had  no 
power  to  make  such  an  order.  No  Court,  even  in  term 
time,  had  gone  the  length  of  setting  aside  a  single  plea 
merely  because  it  was  false.     He  then  cited  Merrington  v. 

(a)  5  B.  &  A.  750.  (e)    1  Moore  &  Scott,  676;  S. 

(b)  Id.  750,  note  (a).  C.  8  Bing.  435. 

(c)  Ibid.  (/)  2  B.  &  A.  197. 

(d)  2B.&A.  199. 
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1833.  Beckett  (a),  to  that  effect,  where  Abbott,  C.  J.,  said,  "  We 
have  deliberated  on  this  point,  and  we  are  of  opinion,  that 
the  Court  has  no  power  to  demand  of  &  suitor  an  affidavit 
that  his  plea  is  true.  We  have  also  considerable  doubt, 
whether  the  Court  would  be  justified  in  calling  on  an  at- 
torney to  shew  by  whose  authority  he  pleads  a  dilatory 
plea,  because  that  would  in  all  probability  be  requiring  him 
to  divulge  the  confidential  communications  of  his  client. 
We  now  wish  it  to  be  understood,  that  we  lay  down  no 
general  rule  on  this  subject;  we  think  it  better  for  the  pre- 
sent to  let  the  practice  remain  as  it  is."  Here,  the  order 
states  "  the  plea  being  defective."  If  the  plea  was  bad  for 
duplicity,  they  might  have  demurred,  and  it  would  have 
been  decided  at  the  beginning  of  the  term  ;  or,  they  might 
have  taken  issue,  and  gone  to  trial  at  the  first  sitting. 
\Bayleyy  B. — Here,  the  plea  is  totally  false.  The  stat.  3 
EdwA,  c.  29,  enacts,  "That  no  serjeant,  pleader,  or  other, 
do  any  manner  of  deceit  or  collusion  in  the  King's  Court, 
in  deceit  of  the  Court,  or  to  beguile  the  Court  or  the  party, 
on  pain,  if  he  be  no  pleader,  of  imprisonment  for  a  year 
and  a  day  at  the  least."  In  Pierce  v.  Blake  (6),  an  attor- 
ney assigned  infancy  for  error.  His  client  was  forty  years 
old  ;  and  the  Court  said,  that  if  an  attorney  puts  in  a  false 
plea  to  delay  justice,  he  breaks  his  oath,  and  may  be  fined 
for  putting  a  deceit  on  the  Court.  The  Court  threatened, 
if  the  attorney  persisted,  to  inquire  into  the  truth  of  the 
plea,  and,  if  they  found  a  deceit  and  a  trick,  they  would 
fine  him.]  The  case  of  Richie y  v.  Proone  (c),  where  the 
Court  of  King's  Bench  allowed  judgment  to  be  signed, 
where  a  sham  plea  was  pleaded,  was  expressly  overruled 
in  Merrington  v.  Becket;  and  in  Smith  v.  Back  we  11(d), 
where  the  defendant  pleaded  the  delivery  and  acceptance 
of  a  pipe  of  wine  in  satisfaction,  the  Court  of  Common 

(a)  3  D. & R. 231  ;S.C.2B.&  R. 661. 
C.  81.  («0  I  Moore  &  Payee,  338;  5. 

(6)  2  Salk.  515.  C.  4  Ring.  512. 
(c)  1  B.&C.286;S.  C.  2D.& 
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Pleas  refused  to  allow  the  plaintiff  to  sign  judgment  as  for  1833. 
want  of  a  plea,  on  an  affidavit  that  the  plea  was  false. 
Parky  J.,  there  observed,  that  there  was  but  a  single  plea, 
and  distinguished  it  on  that  ground  from  Bones  v.  Pun- 
ter {a)  9  where  two  pleas  were  pleaded;  and  Burrough,J., 
said,  "  I  object  to  this  application  in  toto.  By  and  by  it 
will  be  said,  that  a  defendant  must  not  plead  the  general 
issue  without  an  affidavit  of  its  truth.  That  is  often  as 
false  a  plea  as  the  present;  but,  the  principle  of  our  law 
is,  that  the  plaintiff  must  make  out  his  case.  With  respect 
to  pleas  in  abatement,  the  statute  of  Anne  has  required  an 
affidavit  of  their  truth ;  and,  if  it  had  been  thought  fit  to 
require  an  affidavit  in  other  cases,  it  would  have  been  easy 
to  have  so  enacted  it;  hut  the  absence  of  any  such  enact- 
ment, when  the  intention  of  the  legislature  had  manifestly 
been  called  to  the  subject,  shews  that  it  was  not  deemed 
proper  to  extend  the  practice  further."  The  rules  that 
have  been  laid  down  appear  to  be  these; — first,  where  se- 
veral issues  are  tendered,  some  to  the  Court,  and  some  to 
the  Jury.  Secondly,  if  pleaded  under  terms,  and  the  plea 
is  false.  Thirdly,  where  the  plea  bears  on  the  face  of  it  the 
evidence  of  falsity,  as  a  plea  of  judgment  in  the  Piepoudre 
Court,  or  plea  of  judgment  recovered  before  the  promises 
were  made.  Fourthly,  where  more  than  one  plea  is  plead- 
ed. [Bay ley,  B. — There  is  the  principle  of  an  attorney's 
oath,  that  he  will  demean  himself  properly ;  on  which  also 
the  Courts  have  acted.]  The  Court  cannot  take  upon  it- 
self the  province  of  a  jury.  Here,  there  is  but  one  plea, 
and  there  is  nothing  on  the  face  of  it  to  shew  it  is  false ; 
and  we  are  not  under  terms.  The  Court  has  no  power  to 
treat  it  as  a  nullity. 

The  Court,  in  the  course  of  the  argument  having  sug- 
gested, that  it  would  be  proper  that  the  attorney  for  the 

(a)  2  B.  &  A.  777- 


V. 

Walls. 
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1833.        defendant  should  make  an  affidavit  as  to  his  authority  to 

Mi  ley  Put  on  *^e  reC01*d  a  statement  of  facts,  which  appeared  to 
be  invented  for  the  occasion,  the  case  stood  over  for  that 
purpose ;  and  on  a  subsequent  day  the  attorney  produced 
an  affidavit,  detailing  the  intercourse  which  had  taken  place 
between  him  and  his  client,  at  length.  The  Court  re- 
fused to  receive  that  affidavit,  on  the  ground  that  an  at- 
torney had  no  right  to  disclose  the  confidential  conversa- 
tion and  communications  of  his  client,  without  his  permis- 
sion; and  directed  the  attorney,  if  he  could,  to  make 
a  general  affidavit  that  the  facts  alleged  in  the  plea  were 
suggested  to  him  by  his  client,  and  were  true.  The  attor- 
ney now  produced  an  affidavit,  that  the  plea  was  according 
to  the  instructions  given  him  by  his  client,  and  that  the  at- 
torney believed  them  to  be  true.  The  Court  ordered  the 
affidavit  to  be  filed,  and  observed,  that  it  seemed  to  them 
to  be  an  answer  to  the  objection  that  the  plea  was  false. 

Chilton. — I  contend,  that  it  does  not  vary  the  question 
upon  this  rule.  This  is  an  application  to  set  aside  an  or- 
der. It  was  never  pretended  from  the  first  that  the  plea 
was  true.  [Vaughan,  B. — If  it  becomes  reasonably  in 
doubt  whether  the  plea  is  true,  can  a  Judge  set  it  aside?] 
The  defendant  ought  not  to  be  in  a  better  situation  be- 
cause he  has  imposed  upon  his  attorney.  The  bill  upon 
the  face  of  it  shews  that  the  plea  cannot  be  true.  The 
question  is  not  whether  it  is  false  within  the  knowledge  of 
the  attorney;  that  has  never  been  the  distinction.  Here, 
the  defendant  prevents  the  course  of  justice  by  imposing 
upon  his  attorney  and  the  Court.  [Bayley,  B. — Have  you 
any  instance  where  the  Court  has  acted,  where  a  party 
has  appeared  in  person?]  In  Merringtonv.  Becket  I  col- 
lect that  would  have  been  so.  The  rule  is,  if  a  party  pleads 
with  perverse  ingenuity,  the  Court  will  interfere.  Four 
facts  are  alleged  in  the  plea,  all  which  we  swear  to  be  false. 
By  the  indulgence  of  your  Lordships  they  have  been  al- 


Chilton  afterwards  obtained  a  rule  nisi  to  set  aside  the 
plea,  on  reading  the  office  copies  of  the  affidavits  he  had 
used  on  shewing  cause  against  the  former  rule. 

Mansel  shewed  cause.  But,  there  appearing  to  be  no 
foundation  for  the  plea,  this  last  rule  was  on  the  last  day 
of  term  made  absolute.  Mansel,  thereupon,  tendered 
a  bill  of  exceptions,  contending,  that  the  Court  had  no 
power  to  take  a  single  plea  off  the  records  of  the  Court 
under  the  circumstances. 
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lowed  to  put  in  an  affidavit,  and  have  the  advantage  of  1833. 
swearing  last.  The  plaintiff  ought  not  to  be  affected  by  any 
affidavit  now  made;  it  would  have  been  better  for  us  to 
have  demurred.  The  affidavit  is  very  cursory.  The  at- 
torney might  have  been  told  by  his  client,  "  I  have  no  de- 
fence, but  want  time;"  and  then  the  affidavit  would  be  cor- 
rect to  the  letter. 

Bayley,  B. — I  think  not.     He  would  be  guilty  of  gross 
perjury. 

Vaughan  B. — If  such  an  affidavit  as  this  had  been  shewn 
to  the  Judge,  would  he  have  made  the  order? 

The  Court  took  time  to  consider,  -and  ultimately  made 
the  rule  absolute. 
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1833. 

T  Anonymous. 

The  2  wai.  4.  c  IsHIL  TON,  on  a  former  day,  had  obtained  a  rule  nisi  for 
requires  every     setting  aside  the  service  of  a  writ  of  summons,  for  irregu- 

date  on  uieday  *ai ^  on  ^e  ground  *at  it  omitted  to  state  the  day  on 

it  issues,  is  not  which  it  issued,  according  to  the  provisions  of  the  2  WUL 

day  being  in-  4,  c.  39,  8.  12,  which  directs  that  every  writ  shall  bear 

writ*  °n  tbe  ^ate  on  *ke  ^ay  on  which  it  issues. 

Where  there 
is  an  objection 

in  point  of  form,       Piatt  shewed  cause. — The  objection  here,  if  any,  is  to 

which  applies  as     .  .         _,  .    .  in  «... 

well  to  the  writ  the  writ.  1  he  writ  is  good  upon  the  tace  of  it:  it  is  test- 
defen^can.6  ed  before  Lord  Lynd hurst,  26th  November,  in  the  3rd 
not  move  to  set    year  0f  our  reign.     In  their  affidavit,  they  say  they  have 

aside  the  service   J  e  .  i  * 

of  the  writ  only,  been  served  with  a  copy  of  our  writ.     The  rule  therefore 

move  to  set  *s  wrong;  it  should  have  been,  to  set  aside  the  writ.  The 
aside  both  writ     teste  anij  jate  j8  part  0f  fae  b0(jy  0f  the  writ.     There  is  a 

and  copy:  there  *  J 

must  be  some      date  indorsed. 

irregularity  in 
the  service  to 

warrant  a  mo-         Bayley,  B. — That  will  not  do:  the  indorsement  is  not 

tion  to  set  aside      .       , 
the  service  only,   the  date. 

Chilton  contrd,.— If  we  had  moved  to  set  aside  the  writ, 
it  might  have  been  right. 

Bayley,  B. — You  might  have  moved  to  set  aside  the 
writ  and  service. 

Chilton. — Then  we  should  have  been  told  we  had  ask- 
ed too  much,  if  the  writ  was  right. 

Bayley,  B. — The  Court  would  then  have  set  aside 
what  appeared  to  be  irregular.  If  you  do  not  impeach  the 
writ,  do  you  not  admit  it  to  be  regular? 

Chilton. — They  object  that  we  have  not  asked  all  that 
we  might;  they  say  they  are  more  irregular  than  we  sup- 
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pose.     We  cannot  get  at  the  writ  to  know  how  it  was ;         1333. 
and  it  is  not  now  produced,  nor  is  it  shewn  by  affidavit       u%8KER 
how  it  is.     There  cannot  be  a  good  service  of  an  irregu-  »• 

lar  writ.  It  is  not  to  be  assumed  that  the  writ  is  wrong, 
as  well  as  the  copy:  if  the  writ  is  correct,  the  motion  is 
right;  they  might  have  produced  the  writ  to  shew  how  it 
is.  They  can  amend  their  writ,  and  get  it  resealed.  He 
referred  to  Miller  v.  Bowden  (a). 

Bayley,  B. — There  the  day  of  issuing  the  writ  was 
not  indorsed  on  the  copy. 

Chilton. — If  the  writ  is  bad,  the  service  must  be  bad 
also. 

Bayley,  B. — You  suppose,  by  your  affidavit  and  the 
form  of  your  motion,  that  you  were  served  with  a  copy  of 
the  writ.  If  you  had  moved  to  set  aside  the  writ  and  ser- 
vice, or  the  writ  or  service,  and  the  writ  turned  out  to  be 
right,  the  rule  would  not  have  been  discharged,  but  would 
have  been  made  absolute  as  to  so  much  as  was  irregular. 
A  motion  was  made  to  set  aside  an  execution  on  a  warrant 
of  attorney :  but  the  Court  held,  that  could  not  be,  for  the 
judgment  and  warrant  of  attorney  were  admitted  to  be 
good.  Here  the  party  only  desires  to  set  aside  the  ser- 
vice where  he  is  duly  served  with  a  copy.  The  affidavit 
shews  an  objection,  not  to  the  service,  but  to  the  writ  it* 
self.  You  ought  to  have  pointed  out  an  irregularity  in 
the  service. 

Rule  discharged  without  co.-ts. 

(«)  I  Cr.  &  J.  563. 
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1833. 

Clark,  Surviving  Executor  of  Jones,  t>.  Rev.  John 

Manns. 

Whilst  •  cause  jOlRCHBOLD  moved  to  set  aside  a  verdict  for  the  plain- 
per  foMrial^tbe  tiff*  obtained  in  this  action,  and  that  the  attorney  should 
piaintiffhaving    pay  fae  costs>  under  these  circumstances.     The  action  was 

obtained  an  or-     r    ^ 

der  to  amend,  brought  by  the  plaintiff  as  surviving  executor  of  Jones. 

fact,  unne"'  °  The  cause  was  tried  on  the  17th  of  December  last.     On 

defen7aVtook  December  13th,  a  summons  had  been  taken  out  by  the 

out  a  summons  plaintiff  to  amend  the  proceedings,  by  adding  the  name  of 

to  rescind  that      r  r  °        J  e 

order  for  irregu-  Jones,  who  was  alive :  that  summons  was  attended  by  both 
order* tothaTef-  Pities  before  Vaughan,  B.,  who  refused  to  make  the  or- 
fect  was  obtain-    jer-     Qn  the  14th  such  summons  was  taken  out;  and.  on 

ed;  whilst  the  «, 

second  order  the  15th,  Bolland,  B.,  made  an  order  to  that  effect.     The 

sion  at  cham"  defendant  then  took  out  a  summons  to  rescind  that  order, 

w^'trtd0*!!?  on  ^e  groun^  of  irregularity,  which  was  attended  by  both 

the  plaintiff  ob-  parties  before  Bolland,  B.,  on  the  18th,  when  several  cases 

tained  a  verdict  * 

the  Court  refus-'  were  cited,  and  ultimately  the  learned  Baron  made  an  or- 

newtridwiUi-  ^er  to  re8Cind  tne  former  order,  as  being  irregularly  ob- 
out  an  affidavit    tained.     On  going  away,  the  plaintiff's  attorney's  clerk 

of  merits.  r 

said  that  he  did  not  care,  for  the  cause  was  tried  yester- 
day. The  defendant  had  pleaded  the  general  issue  and  a 
set-off. 

Bayley,  B. — It  was  unnecessary  for  them  to  have  got 
the  order,  and  you  need  not  have  applied  to  rescind. 

Archbold. — It  is  sworn,  that  the  defendant  did  not  ex- 
pect the  cause  to  come  on  on  that  day;  but  there  is  no 
affidavit  of  merits :  the  grounds  of  the  motion  are — surprise, 
and  improper  practice  on  the  part  of  the  plaintiff's  attor- 
ney and  his  clerk. 

Follett  shewed  cause  in  the  first  instance. — There  is  no 
defence  on  the  merits,  and  it  is  not  shewn  that  instructions 
were  ever  given  to  counsel.     A  bond  was  given  to  the 
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plaintiff  in  1805.  The  defendant  was  arrested  in  Novem-  J833. 
ber,  182*,  and  requested  that  the  plaintiff  would  not  charge 
him  in  execution.  This  was  an  action  on  the  judgment 
commenced  while  the  defendant  was  in  custody.  The  set- 
off was  for  board  and  lodging,  and  an  order  for  particu- 
lars was  obtained,  but  none  given.  We  had  been  told 
that  Jones  was  dead. 

Per  Curiam. — The  trial  came  on  in  its  regular  course. 
There  is  no  affidavit  of  merits,  or  that  the  defendant  did 
not  know  that  the  trial  was  coming  on. 

Rule  refused. 


657 


Morris  v.  Evans. 

X  HIS  was  an  action  for  disturbance  of  a  right  of  ferry,  in  an  action  for 
At  the  last  assizes  for  Carnarvonshire,  an  attempt  was  rfghYof  ferry, 
made  before  Lord  Lyndhurst,  C.  B.,  to  amend  the  declar-  ^*£jJ3f^ 
ation  by  adding  new  counts,  but  without  success,  his  Lord-  be  amended,  af- 
ship  thinking  it  was  too  late.  John  Jervis  in  this  term  had  been  taken 
obtained  a  rule  nisi  for  that  purpose.  The  plaintiff  claim-  ^^^ 
ed  under  a  grant  from  the  crown  of  a  ferry  described  as  «*»«*  with- 

#  drawn,  by  in* 

"  all  that  ferry  over  the  Menai,  called  the  Tulliveolan  fer-  traducing  new 
ry,  with  the  appurtenances."  The  limits  of  that  ferry  ^JSiJwof0 
were  not  defined  in  the  grant.     It  was  described  in  the  f>efe"y  wer« 

°  varied,  and  alto 

declaration  as  an  ancient  ferry,  called  Tulliveolan,  in  An-  the  description 
glesea,  across  the  Menai  waters.  The  plaintiff  claimed  a  Sable*  to  toil. 
right  of  ferry  from  Carnarvon,  on  one  side,  to  Tulliveolan 
and  Barras  on  the  other,  including  the  whole  line  of  coast 
between  those  two  places,  of  a  mile  and  a  half  in  length. 
The  new  counts  introduced  claims  of  a  right  of  ferry  from 
Carnarvon  to  Barras  and  all  intermediate  places  from 
Carnarvon  to  Tulliveolan,  as  near  as  wind  and  tide  would 
permit — and  also  an  exception  as  to  certain  persons  from 
liability  to  toll. 

VOL.  I.  XX 
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1833.  Lloyd  shewed  cause. — He  contended    that  the  new 

counts  would  introduce  an  entirely  new  cause  of  action. 
A  ferry  to  Barras  must  be  a  totally  distinct  ferry  from 
that  to  Tulliveolan,  a  mile  and  half  off.  The  introduction 
of  different  termini  would  render  new  evidence  necessary 
for  the  defendant,  and  enable  the  plaintiff  to  recover  on 
a  different  ground  from  that  on  which  both  parties  had 
gone  down  to  trial:  if  the  points  at  which  they  aim  are 
distinct  points,  especially  at  such  a  distance  as  they  are 
here,  they  are  different  ferries. 

J.  Jervis,  in  reply. — The  termini  of  the  ferry  are  not 
mentioned  in  the  grant.  We  say  we  are  bound  to  provide 
boats  to  and  from  all  the  places  within  the  line  of  coast 
from  Tulliveolan  to  Barras.  This  is  different  from  an 
ordinary  ferry :  in  a  ferry  over  fresh  water,  we  must  have 
property  in  the  soil,  but  the  property  on  the  sea  shore  is 
in  the  Crown,  and  we  may  land  any  where.  We  have 
laid  our  right  too  narrow  in  the  declaration.  The  new 
counts  only  state,  with  more  particularity,  the  same  ferry 
as  is  described  under  the  name  of  the  Tulliveolan  ferry. 

Per  Curiam. — The  rule  adopted  at  chambers  is,  that 
you  may  at  any  time  introduce  a  new  count,  if  you  do  not 
thereby  introduce  a  new  cause  of  action,  but  only  a  varia- 
tion in  the  mode  of  stating  it  You  cannot  introduce  a 
claim  of  a  separate  ferry  to  Barras;  you  can  only  lay  it  as 
part  of  the  Tulliveolan  ferry. 

Amendment  allowed  on  payment  of  costs. 
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1833. 

Brown  v.  Probert. 

A  RULE  nisi  had  been  granted  for  judgment  as  in  case  Cause  cannot  be 
of  a  nonsuit.    Counsel  was  proceeding  to  shew  cause,  when  office  copy  is 
it  appeared  he  had  no  office  copy  of  the  affidavit  on  ^^t °n wehiacjj 
which  the  rule  was  moved.  *c ™,e  "w  WM 

obtained. 

The  Court  said,  he  could  not  be  heard,  till  he  had  got 
an  office  copy.  The  rule  was  allowed  to  be  postponed 
for  that  purpose. 


Hunt  v.  Pitt. 

A  HIS  was  a  special  demurrer  to  a  declaration,  on  the  Since  the  late  act 
ground  that  the  plaintiff  had  not  alleged  that  he  was  a  c.  39,  it  is  ml- ' 
debtor  to  the  King,  or  was  the  less  able  to  satisfy  the  debts  ^^^ 
which  he  owed  him.    The  proceeding  was  by  writ  of  sum-  suggest  in  the 

declaration,  that 
mon8.  the  plaintiff  is  a 

debtor  to  the 

Mansel,  in  support  of  the  demurrer,  now  argued  on  the  able  to  pay  the 
authority  of  the  case  of  Nickling  v.  Dickens  (a),  lately  de-  Km8,debt* 
cided  in  this  Court,  that  those  allegations  were  necessary 
in  order  to  shew  this  Court's  jurisdiction.  In  that  case  it 
was  held,  that  a  declaration,  which  commenced  by  stating 
that  the  plaintiff  was  a  debtor  to  the  King,  was  bad  on 
demurrer,  because  it  did  not  conclude  with  the  allegation, 
that  the  plaintiff  was  by  the  defendant's  default  rendered 
less  able  to  satisfy  the  King's  debts.  It  is  true,  that  case 
occurred  before  the  act  of  the  2  Will.  4,  c.  39,  was  passed : 
but  the  rules  of  T.  T.  1  Will.  4,  and  forms  accompanying, 
had  given  a  general  form  of  conclusion  for  all  declarations, 
which  had  been  followed  in  that  instance,  and  yet  the  Court 

(a)  Jervis's  Rules,  2nd  ed.  p.  50,  note  (/). 

\x2 
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1833.  decided  in  favour  of  the  objection.  He  contended  that 
there  were  no  express  words  in  the  late  act  giving  this 
Court  a  new  jurisdiction. 

Per  Curiam. — That  case  occurred  before  the  late  act  of 
2  WiU,  4,  c.  39.  This  is  subsequent  to  it*  That  act  gives 
this  Court  jurisdiction  by  writ  of  summons.  In  the  for- 
mer case,  the  proceeding  was  by  quo  minus.  Why  was  it 
necessary,  that  the  declaration  should  have  a  statement 
that  the  plaintiff  was  a  debtor  to  the  King,  but  to  corres- 
pond with  the  quo  minus,  and  to  shew  the  jurisdiction  of 
this  Court?  Here  the  declaration  conforms  with  the  writ. 

Judgment  for  the  plaintiff  (a). 

(a)  On  the  same  day,  Jervis,  on  ed  to  take  in  the  declaration,  be- 

moving  for  judgment  against  the  cause  John  Doe  was  not  stated  to 

casual  ejector,  mentioned  to  the  be  a  debtor  to  the  King.    The 

Court  that  the  officers  had  refus-  Court  held,  it  was  no  objection. 


Hume  p.  Liversedge  and  Others. 

To  debt  on  •      To  debt  on  a  bail-bond,  which  averred,  in  the  usual  way, 
SS  V»*  that  the  writ  was  duly  marked  and  indorsed  for  bail,  for  a 

no  proper  affida-  certain  8Um;  the  defendant  pleaded  that  no  proper  affida- 
vit of  debt  it         ^*w  >  r  •   ,  ., 

bad  on  special     vit  of  the  cause  of  action,  to  the  amount  of  the  said  sum, 
murrer.  ^^  ^^  made  or  filed  of  record,  &c.     To  this  plea  the 

plaintiff  demurred  specially. 

Erie  was  called  upon  by  the  Court  to  support  the  plea* 
He  contended,  that  the  word  "  proper"  was  equivalent  to 
u  valid."  There  is  no  other  way  of  taking  advantage  of 
the  want  of  such  an  affidavit  except  by  pleading;  as  it  has 
been  held  not  to  be  necessary  to  state  it  in  the  declara- 
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tion.      Wilcoxon  v.  Nightingale  (a),  Sharpe  v.  Abbey  (6).         1833. 
He  also  cited  Rogers  v.  Jones  (c),  Hughes  v.  Jones  (d).  HuilE 


Bayley,  B. — Those  were  actions  for  escape,  and  are  no 
authority  on  the  question  before  us:  it  was  necessary  in 
those  cases  to  shew  a  legal  arrest;  for,  if  there  was  no  ar- 
rest, the  party  was  not  in  custody,  and  there  was  no  es- 
cape. 

Erie. — In  those  cases,  the  affidavit  appeared  good  on 
the  face  of  it,  but  was  made  bad  by  extrinsic  evidence. 

Lord  Lyndhurst,  C.  B. — Suppose  an  affidavit  which 
is  defective  in  form  merely  ? 

Erie. — If  the  plaintiff  had  taken  issue  on  this  plea,  and 
produced  such  an  affidavit,  the  issue  must  have  been  found 
for  him.     An  improper  affidavit  is  as  no  affidavit. 

Bayley,  B. — The  plaintiff  might  yet  have  a  right  to 
demur. 

Erie. — The  objection  to  the  word  "  proper"  is  not  spe- 
cified in  the  demurrer;  it  merely  says,  that  no  certain  or 
proper  issue  can  be  taken  upon  it :  that  is  not  sufficiently 
explicit. 

Addison,  in  support  of  the  demurrer,  cited  Nightingale 
v.  Cox  (e),  in  which  it  was  held,  that,  even  in  an  action 
against  a  sheriff  for  an  escape,  it  was  sufficient  to  allege 
that  the  writ  was  duly  indorsed  for  bail,  without  adding 
"  by  virtue  of  an  affidavit  duly  made,  "and  filed  of  record." 

(a)  1  M.  &  P.  279;  S.  C.  4  Bing.  C.  86. 

501.  (d)  I  Barn.  &  Ad.  388. 

(*)  2  M.  &  P.  312;  S.  C.  5  Bing.  (e)  5  M.  &  R.  169;  S.  C.  10  B. 

193.  &  C.  202,  in  error. 

(c)  9D.  &R.878;5.  C7B.& 


V. 
LlVERSEDOE. 


662  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1833.        He  contended,  that,  even  if  the  word  "  proper"  had  not 

Hume        ^een  *n  *^e  P'ea'  **  wou^  8t*N  be  bad ;  and  quoted  the 
«•  concluding  observations  of  Mr.  Baron  Bayley,  in  giving 

LlVERSEDGE.       ...  n    ,        ~.  . 

the  judgment  of  the  Court  in  that  case. 

Per  Curiam. — We  think  this  plea  is  bad  on  demurrer, 
and  that  the  cause  is  sufficiently  assigned,  that  no  certain 
or  proper  issue  can  be  taken  upon  it;  for  it  is  uncertain 
what  is  meant  by  a  proper  affidavit.  An  affidavit  might  be 
defective  so  as  to  enable  the  defendant  to  apply  to  set  it 
aside,  and  yet  might  be  good  if  that  opportunity  was  lost. 
The  proper  course  would  have  been,  to  state  that  there 
was  no  affidavit,  except  &c,  setting  it  out ;  the  Court  would 
then  have  been  enabled  to  judge  whether  it  was  proper  or 
not. 

Judgment  for  the  plaintiff. 


Short  p.  Cunningham. 
Same  v.  Pound. 

if  a  plaintiff,  af-  X  HERE  were  two  actions  on  a  bill  of  exchange  for 
affidavit  of  debt,  25/.;    one  against  the   acceptor,  the  other  against  the 

receive  part  of     Jm^er. 
the  debt,  and 
the  debt  is 
thereby  reduced 

to  an  amount  in-       D.  Wakefield  had  obtained  rules  calling  on  the  plain- 

ram^lrreT"  tl^  to  8^ew  cause  wny  tne  bail-bonds  given  by  the  de- 
and  the  defen-    fendants  should  not  be  delivered  up  to  be  cancelled,  with 

dantis,  notwith-  * 

standing,  after-  costs  to  be  paid  by  the  plaintiff;  and  why  all  proceedings 
for'the  whole  on  the  bail-bonds  should  not  be  stayed.  The  affidavit  in 
botd  wM  be  or-  suPPort  °^ tne  m°ti°n  stated,  that  the  acceptor,  finding  that 
dered  to  be  set    the  plaintiff  was  about  to  proceed  upon  the  bill,  wrote  to  the 

plaintiff,  offering  to  pay  10/.  on  account  of  the  bill.  The 
plaintiff's  attorney  thereupon  wrote  to  the  acceptor,  telling 
him  that  a  writ  had  been  sued  out,  and  that  he  should  pro- 
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ceed.  That  the  acceptor  then  called  on  the  plaintiff  with  1833. 
the  lOt,  and  saw  his  wife,  and  told  her  he  came  to  pay  short 
10/.  on  account  of  the  bill.    The  wife  received  the  money.  v. 

CUNM  INflH  AM 

In  a  few  days  afterwards  the  defendants  were  both  arrest- 
ed for  25/.  on  the  bill  of  exchange. 

Piatt  shewed  cause,  upon  an  affidavit  of  the  plaintiff's 
wife,  that  the  acceptor  paid  the  money  to  her  generally ; 
and  the  plaintiff's  affidavit  stated,  that  he  had  a  further 
demand  against  the  acceptor,  and  that  he  had  applied  the 
10/.  in  liquidation  of  that  demand.  He  contended  also,  that 
the  affidavit  of  debt  having  been  made  before  the  payment 
of  the  10/.,  the  plaintiff  had  a  right  to  proceed  upon  it. 

Per  Curiam. — The  debtor  has  a  right  to  apply  a  pay- 
ment to  any  demand  he  pleases.  The  plaintiff  has  two  de- 
mands against  the  acceptor.  He  writes,  and  says  he  shall 
pay  10/.  on  one  account.  He  pays  it,  and  nothing  material 
is  said  at  the  time.  The  plaintiff  does  not  refuse  to  accept 
it  on  the  footing  of  the  letter.  The  letter  having  specifi- 
cally appropriated  it,  the  plaintiff  should  have  specifically 
said,  he  should  not  receive  it  on  account  of  the  bill  of  ex- 
change. Though  the  affidavit  was  made  before  the  pay- 
ment, yet,  before  the  arrest,  the  debt  having  been  actual- 
ly reduced  to  15/.,  the  plaintiff  had  no  right  to  arrest  for 
25/.  It  was  a  breach  of  faith,  and  the  rule  must  be  ab- 
solute. 

Rules  absolute,  with  costs. 
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Dewhirst  v.  Pearson. 

To  justify  an        JL  HIS  was  an  action  for  penalties  incurred  under  the  32 

aSdantto"!  Geo-  2> c-  28> sect- !  («)•— The  declaration  in  the  first  count 
public-house,      stated,  that  heretofore,  to  wit.  on  the  3rd  day  of  No- 

contrary  to  the  '  '  * 

32  Geo.  2,  c.28, 
it  is  not  suffi- 
cient for  him  to  shew  that  the  prisoner  did  not  express  his  dissent. 

A  defendant  arrested  cannot  be  taken  to  gaol  within  twenty-four  hours,  unless  he  has  refused  to 
name  a  house  to  be  taken  to. 

The  sheriff,  or  any  of  his  officers  or  servants  concerned  in  acting  contrary  to  that  act,  is  liable  to 
the  penalty. 


(a)  The  act — after  reciting  that 
many  persona  suffer  by  the  op- 
pression of  inferior  officers  in  the 
execution  of  process  for  debt,  and 
the  exaction  of  gaolers  to  whom 
such  debtors  are  committed,  and 
that,  for  remedy  thereof,  it  may 
be  reasonable,  not  only  to  enforce 
the  execution  of  the  laws  now  in 
being  against    such  oppressions 
and  exactions,  more  especially  se- 
veral clauses  in  the  22  &  23  Car.  2, 
c.  20 — enacts,  "  that  no  sheriff,  un- 
der-sheriff, bailiff,  terjeant  at  mace, 
or  other  officer  or  minister  whatso- 
ever, shall,  at  any  time  or  times 
hereafter,  convey  or  carry,  or  cause 
to  be  conveyed  or  carried,  any 
person  or  persons  by  him  or  them 
arrested,  or  being  in  his  or  their 
custody,  by  virtue  or  colour  of  any 
action,  writ,  process,  or  attach- 
ment, to  any  tavern,  alehouse,  or 
other  public  victualling  or  drinking 
house,  or  to  the  private  house  of 
any  such  officer  or  minister,  or  of 
any  tenant  or  relation  of  his,  with- 
out the  free  and  voluntary  consent  of 
the  person  or  persons  so  arrested,  or 
in  custody;    nor   shall  carry  any 
such  person  to  any  gaol  or  prison, 


within  four  and  twenty  hours  from 
the  time  of  such  arrest,  unless  such 
person  or  persons  so  arrested  shall 
refuse  to  be  carried  to  some  safe  and 
convenient  dwelling-house  of  his, 
her,  or  their  own  nomination  or  ap~ 
pointment,  within  a  city,  borough, 
corporation,  or  market  town,  in 
case  such  person  or  persons  shall 
be  there  arrested,  or  within  three 
miles  from  the  place  where  such 
arrest  shall  be  made,  if  the  same 
shall  be  made  out  of  any  city,  bo- 
rough, corporation,  or  market 
town,  so  as  such  dwelling-house 
be  not  the  house  of  the  person  ar- 
rested, and  be  within  the  county, 
riding,  division,  or  liberty,  in  which 
the  person  under  arrest  was  ar- 
rested; and  then  and  in  such  case 
it  shall  be  lawful  to  and  for  any 
such  sheriff  or  other  officer  or  mi- 
nister, to  convey  or  carry  the  per- 
son or  persons  so  arrested,  and  re* 
fusing  to  be  carried  to  such  safe  and 
convenient  dwelling-house  as  afore' 
said,  to  snch  gaol  or  prison  as  he, 
she,  or  they  may  be  sent  to,  by  vir- 
tue of  the  action,  writ,  or  process 
against  him,  her,  or  them." 
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vember,  1831,  there  issued  out  of  the  Court  of  our  said  lord         1833. 
the  King  at  Westminster,  a  certain  writ,  called  a  capias  ad     Dbwhirit 
respondendum,  at  the  suit  of  William  V enables,  Alfred  * 

Wilson,  and  William  Tyler,  against  the  plaintiff,  by  which 
said  writ  the  sheriff  of  Nottinghamshire  was  commanded, 
that  he  should  take  the  plaintiff,  if  he  should  be  found  in 
his  bailiwick,  and  him  safely  keep,  so  that  he  might  have 
his  body  before  the  justices  of  our  said  lord  the  King  at 
Westminster,  on  Friday,  the  25th  day  of  November  then 
next  ensuing,  to  answer  to  the  said  W.  V.,  A.  W.,  and  W. 
T.,  in  a  plea,  wherefore  with  force  and  arms  the  close  of 
the  said  W.  V.%  A.  W.,  and  W.  T,  at  Mansfield,  he  broke, 
and  other  wrongs  to  him  did,  to  the  great  damage  of  the 
said  W.  V.,  A.  W.,  and  W.  71,  and  against  the  peace  of 
our  said  lord  the  King;  and  also,  that  the  said  plaintiff 
might  answer  to  the  said  W.  V.,  A.  W.,  and  W.  T,  accord- 
ing to  the  custom  of  his  said  Majesty's  Court  of  the  Bench 
in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to 
the  damage  of  the  said  W.  V.,  A.  W.,  and  W.  T,  of  70/./ 
and  that  the  said  sheriff  would  have  there  that  writ;  which 
said  writ,  afterwards  and  before  the  delivery  thereof  to  the 
said  sheriff  of  M,  as  hereinafter  mentioned,  to  wit,  on  &c, 
aforesaid,  in  the  county  of  &c,  was  duly  marked  and  in* 
dorsed  for  bail  for  821.,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  which  said  writ 
so  indorsed  as  aforesaid,  after  and  before  the  return  there- 
of, to  wit,  on  &c,  last  aforesaid,  in  the  county  aforesaid, 
was  delivered  to  Thomas  Moore,  Esquire,  who  then,  and 
from  thence  until  and  at  and  after  the  committing  the  of- 
fence hereinafter  next  mentioned,  was  sheriff  of  the  county 
of  N.,  to  be  executed  in  due  form  of  law ;  by  virtue  of  which 
said  writ  the  said  T.  M.f  Esquire,  so  being  sheriff  of  the 
said  county  of  M,  as  aforesaid,  after  and  before  the  return 
thereof,  to  wit,  on  &c,  in  &c,  aforesaid,  for  having  exe- 
cution of  the  said  writ,  duly  made  his  warrant  in  writing, 
directed  to  the  defendant,  who  then,  and  from  thence  until 


6G6  CASES  ON  POINTS  OF  PRACTICE,  EXCU. 

1833.         and  at  and  after  the  committing  of  the  offences  hereinafter 
^^^      mentioned,  was  bailiff  of  the  said  sheriff  of  the  said  county 
t».  o(  N.;  by  which  said  warrant  the  said  sheriff  of  the  said 

county  of  N.  commanded  the  defendant  to  take  the  plain- 
tiff, if  he  should  be  found  in  his  bailiwick,  and  him 
safely  keep,  ao  that  the  said  sheriff  might  have  his  body 
before  the  said  justices  of  our  said  lord  die  King  at  West- 
minster, at  the  return  of  the  said  writ,  to  answer  to  the 
said  fPl  V.,  A.  W.,  and  fP.  T.9  in  the  plea  aforesaid;  which 
said  warrant  was  also  then  and  there  marked  for  bail  for 
82/./  and  which  said  warrant  so  marked  for  bail,  after  and 
before  the  said  return  of  the  said  writ,  to  wit,  on  &c  last 
aforesaid,  in  &c.  aforesaid,  was  delivered  to  the  defendant, 
then  being  one  of  the  bailiffs  of  the  said  sheriff  of  the  said 
county  of  iV.,  to  be  executed  in  due  form  of  law;  by  vir- 
tue of  which  said  writ  and  warrant,  he,  the  said  defendant, 
after  and  before  the  said  return  of  the  said  writ,  to  wit,  on 
&c,  and  within  the  bailiwick  of  the  said  sheriff,  took  and 
arrested  the  plaintiff  by  his  body,  and  then  and  there  had 
and  detained  him  in  his  custody  at  the  suit  of  the  said  fF. 
V.,  A.  W.,  and  W.  T.,  for  the  cause  aforesaid.  That  the 
plaintiff  having  been  so  arrested,  and  so  being  in  the  cus- 
tody of  the  defendant,  by  virtue  and  under  colour  of  the 
said  writ  and  warrant,  for  the  cause  aforesaid,  to  wit,  on 
&c.  last  aforesaid,  in  &c.  aforesaid,  he,  the  defendant, 
then  and  there  being  bailiff  of  the  said  sheriff  of  the  said 
county  of  N.,  as  aforesaid,  conveyed  and  carried  the  plain- 
tiff so  arrested,  and  so  being  in  the  custody  of  the  defen- 
dant by  virtue  and  under  colour  of  the  said  writ  and  war- 
rant as  aforesaid,  to  a  public  victualling  and  drinking- 
house,  situate  and  being  in  East  Retford,  in  the  county 
aforesaid,  without  the  free  and  voluntary  consent  of  the 
plaintiff,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  whereby,  and  by  force  of  the  same  sta- 
tute, the  defendant  then  being  bailiff  of  the  said  sheriff  of 
the  said  county  o(  N.  as  aforesaid,  forfeited  and  became 
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liable  to  pay  for  bis  said  offence  to  the  plaintiff,  being  the         1833. 
party  thereby  aggrieved,  the  sum  of  60/.  ,•  and  thereby,  and      n^HiasT 
by  force  of  the  said  statute,  an  action  hath  accrued  to  the  »• 

Pearson* 

plaintiff,  to  demand  and  have  of  and  from  the  defendant 
the  said  sum  of  50/.,  so  forfeited  as  aforesaid,  part  of  the 
said  sum  above  demanded. 

Second  count. — That  after  the  plaintiff  had  been  so  ar- 
rested, and  whilst  he  remained  in  the  custody  of  the  de- 
fendant by  virtue  and  under  colour  of  the  said  writ  and  war- 
rant for  the  cause  aforesaid,  to  wit,  on  &c.  aforesaid,  in 
&c.  aforesaid,  he,  the  defendant,  then  and  there  being 
bailiff  of  the  said  sheriff  of  the  said  county  aforesaid,  car- 
ried the  plaintiff  30  arrested,  and  so  being  in  the  custody 
of  the  defendant  by  virtue  and  under  colour  of  the  said  writ 
and  warrant  as  aforesaid,  to  a  certain  gaol  or  prison,  to  wit, 
the  gaol  or  prison  commonly  called  Nottingham  Gaol,  in 
the  county  aforesaid,  within  twenty-four  hours  from  tltc 
said  arrest,  to  wit,  within  the  space  of  twenty-two  hours  bom 
the  time  of  the  said  arrest,  without  the  free  and  voluntary 
consent  of  the  plaintiff,  though  he,  the  plaintiff,  did  not  re- 
fuse to  be  carried  to  any  safe  and  convenient  dwelling- 
house  of  his  own  nomination  or  appointment  within  the  town 
of  East  Retford,  such  dwelling-house  not  being  the  house 
of  the  plaintiff,  and  the  said  town  of  East  Retford  then 
and  there  being  a  market  town,  and  the  place  where  the 
plaintiff  was  so  arrested  as  aforesaid ;  contrary  &c.,  where- 
by &c. 

Third  count. — That  the  plaintiff,  before,  and  at  the 
time  of  committing  the  offences  hereinafter  mentioned, 
had  been  arrested,  and  was  then  in  custody  of  the  de- 
fendant, (he,  the  defendant,  then  being  one  of  the  bail- 
iffs of  the  sheriff  of  the  said  county  of  N.),  under  and 
by  virtue  of  a  certain  writ  called  a  capias  ad  responden- 
dum, before  then  issued  out  of  the  said  Court  of  our  said 
lord  the  King  of  the  Bench  at  Westminster,  whereby 
the  said  sheriff  was  commanded  that  he  should  take  the 
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1833.         plaintiff,  if  he  should  be  found  in  his  bailiwick,  and  him 

safely  keep,  so  that  he  might  have  his  body  before  the 

v.  justices  of  our  said  lord  the  King  at  Westminster,  on 

Pearson  

Friday,  the  25th  day  of  November  then  next  ensuing,  to 
answer  the  said  W.  V.,  A.  W.,  and  W.  T.9  in  a  plea  of  tres- 
pass; and  also,  that  the  plaintiff  might  answer  to  the  said 
W.  V.,  A.  W.9  and  W.  T.,  according  to  the  custom  of  his 
said  Majesty's  Court  of  the  Bench,  in  a  certain  plea  of 
trespass  on  the  case,  upon  promises,  to  the  damage  of  the 
said  W.  V.,  A.  W.,  and  W.  T,  of  70/.,  and  that  the  said 
sheriff  should  have  there  that  writ,  and  upon  and  by  vir- 
tue of  a  certain  warrant  then  made  and  granted  by  the  said 
sheriff  on  the  said  last-mentioned  writ,  directed  to  the  said 
defendant  for  taking  and  arresting  the  plaintiff  on  the  said 
last-mentioned  writ,  and  which  said  last-mentioned  writ 
and  warrant  had  been  and  were  before  then  indorsed  for 
bail  for  321.,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided :  that  the  plaintiff,  having  been 
so  arrested,  and  so  being  in  custody  of  the  defendant  by 
virtue  and  under  colour  of  the  said  last-mentioned  writ  and 
warrant,  for  the  cause  last  aforesaid,  to  wit,  on  &c.  last 
aforesaid,  in  the  county  aforesaid,  he,  the  defendant,  then 
and  there  being  bailiff  of  the  said  sheriff  of  the  said  county 
of  N.  as  last  aforesaid,  conveyed  and  carried  the  plaintiff 
so  arrested,  and  so  being  in  the  custody  of  the  said  defen- 
dant, by  virtue  and  under  colour  of  the  said  writ  and  war- 
rant as  last  aforesaid,  to  a  public  victualling  house,  situate 
and  being  as  last  aforesaid,  in  the  county  aforesaid,  with" 
out  the  free  and  voluntary  consent  of  the  plaintiff,  contrary 
&c,  whereby  &c. 

Fourth  count. — That,  after  the  plaintiff  bad  been  so  ar- 
rested, and  whilst  he  remained  in  custody  of  the  said  defen- 
dant, by  virtue  and  under  colour  of  the  said  last-mentioned 
writ  and  warrant  for  the  cause  last  aforesaid,  to  wit,  on  &c» 
aforesaid,  in  the  county  aforesaid,  he,  the  defendant,  then 
and  there  being  bailiff  of  the  said  sheriff  as  last  aforesaid, 
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carried  the  plaintiff  so  arrested,  and  so  being  in  the  cus-         1833. 
tody  of  the  defendant,  by  virtue  and  under  colour  of  the      DEWHIRaT 
said  last-mentioned  writ  and  warrant  as  aforesaid,  to  a  cer*  *• 

i  i  i  PSARSON. 

tain  gaol  or  prison,  to  wit,  the  gaol  or  prison  commonly 
called  Nottingham  Gaol,  in  the  county  aforesaid*  within 
twenty-four  hours  from  the  time  of  the  said  last-mentioned 
arrest,  to  wit,  within  the  space  of  twenty-two  hours  from 
the  time  of  the  said  last-mentioned  arrest,  without  the  free 
and  voluntary  consent  of  the  plaintiff,  contrary  &c, 
whereby  &c. 

At  the  trial,  before  Vaughan,  B.,  at  the  last  Assizes  for 
Nottinghamshire,  it  appeared  from  the  evidence,  that  the 
warrant  mentioned  in  the  declaration  was  directed  to  the 
defendant  and  Waimough.  That  the  names  are  sometimes 
specified  in  the  warrant,  and  sometimes  not  Pearson,  the 
defendant,  was  a  sheriff's  officer;  Leadbeater  and  Wat- 
mough  were  not  bound  bailiffs,  but  only  assistants  to  Pear- 
son. On  the  morning  of  November  25th,  Pearson  sent  his 
son  to  Leadbeater  with  the  warrant,  and  with  directions 
to  execute  it  forthwith,  and  to  use  dispatch.  A  coach 
comes  through  East  Retford,  where  the  plaintiff  was  ar- 
rested; and  the  object  was  to  allow  twenty-four  hours  to 
elapse,  so  that  he  might  be  sent  by  that  coach  to  Notting- 
ham on  the  next  morning,  if  he  could  not  get  bail.  The 
plaintiff  was  arrested  by  Leadbeater,  who  said  to  the  plain- 
tiff, "  you  must  go  with  me  to  the  Granby,"  (meaning  a 
public-house  with  the  sign  of  the  Marquis  of  Granby, 
about  two  hundred  yards  off);  the  plaintiff  said,  "  very 
well,"  and  made  no  objection  or  resistance;  nor  did  he  ex- 
press any  wish  to  go  to  any  other  house,  nor  was  he  asked 
whether  he  had  any  objection  to  go  there,  or  wished  to  go 
to  any  other  house.  No  copy  of  the  act  was  shewn  to  him. 
One  of  the  plaintiff's  witnesses  told  Leadbeater,  he  would 
get  into  trouble,  as  he  had  no  right  to  take  him  to  a  pub- 
lic-house.    The  next  morning,  the  plaintiff  having  ineffect- 
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1833.         ually  endeavoured  to  get  bail,  was  taken  to  Nottingham 
Dewhirst      ®a°l  by  the  coach,  accompanied  by  Watmough,  who  de- 
v.  livered  him  to  the  gaoler  there.     Pearson  was  proved  to 

have  been  standing  by  at  the  time,  and  pointed  significantly 
to  the  plaintiff's  family,  who  were  standing  near.  The 
plaintiff  and  some  of  his  witnesses  had  often  been  arrested 
by  the  defendant  The  plaintiff  proceeded  for  two  penal- 
ties. First,  for  taking  him  to  a  public-house  without  his 
free  and  voluntary  consent;  and,  secondly,  for  carrying  him 
to  prison  within  twenty-four  hours,  though  he  had  not  re- 
fused to  be  carried  to  some  safe  and  convenient  place  of 
his  own  nomination. 

The  learned  Judge  left  two  questions  to  the  jury. 
First,  was  he  taken  to  the  public-house  without  his  free 
and  voluntary  consent?  The  jury  found,  that  he  was  not 
taken  to  the  Marquis  of  Granby  without  his  consent 
Upon  the  second  point,  the  learned  Judge  expressed  his 
opinion,  that  the  plaintiff  was  properly  taken  to  prison 
within  twenty-four  hours,  if  he  neglected  to  nominate;  but, 
as  there  was  a  doubt  upon  the  evidence  whether  twenty- 
four  hours  had  not  elapsed  before  he  was  taken  to  the 
coach,  he  left  it  to  the  jury  to  find  upon  that  point  The 
Jury  found  that  he  had  been  arrested  only  twenty-three 
hours  and  a  half;  and  they  found  a  verdict  for  the  defen- 
dant. 

A  rule  nisi  having  been  obtained  on  the  ground  of  mis- 
direction by  the  learned  Judge,  the  case  was  argued  at 
great  length,  principally  upon  the  construction  of  the  act, 
by  Serjt.  Adams,  N.  Clarke  (for  Clinton),  and  Humfirey, 
for  the  defendant;  and  by  Hill  and  Waddington,  for  the 
plaintiff. 

For  the  plaintiff  it  was  contended,  on  the  first  question, 
that  there  was  no  evidence  of  the  free  and  voluntary  consent 
of  the  plaintiff;  that  a  negative  or  implied  consent  was  not 
sufficient;  that  there  must  be  an  actual  consent  or  dissent; 
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and  The  Apothecaries'  Company  v.  Bently(a),  was  cited.         1833. 
On  the  other  side  it  was  said,  that  the  objection  to  go  to  a      D 
public-house  ought  to  have  been  expressed  by  the  plain*  •• 

tiff,  and  that  his  silence  was  equivalent  to  a  consent. 

Upon  the  other  point,  two  questions  were  raised : — whe- 
ther the  "  taking  to  gaol"  meant  the  lodging  in  gaol,  or 
the  taking  to  the  coach ;  and  what  was  a  refusal  to  be  car- 
ried to  a  place  of  his  own  nomination. 

For  the  defendant,  it  was  contended  that  the  words 
"  taking  to  gaol"  referred  to  the  very  time  of  his  being 
put  into  the  gaol;  and  that,  as  the  plaintiff  neglected  to 
nominate  any  safe  house,  it  was  equivalent  to  a  refusal,  and 
the  defendant  was  justified  in  sending  the  plaintiff  to  gaol 
when  the  twenty-four  hours  had  so  nearly  elapsed;  and, 
that  there  was  no  way  of  ascertaining  when  the  time  for 
nominating  would  arise.  On  the  other  hand,  it  was  said, 
that  if  the  words  "  taken  to  gaol "  meant  the  lodging  in 
prison,  the  object  of  the  act  would  be  defeated,  as  in  some 
parts  of  the  country  the  whole  twenty-four  hours  would  be 
occupied  in  taking  the  prisoner  to  gaol,  and  he  would  be 
deprived  of  the  opportunity  of  getting  bail,  or  procuring 
the  assistance  of  friends  in  the  place  where  he  was  arrest- 
ed, if  he  might  be  hurried  away  immediately;  and,  that  he 
had  the  whole  twenty-four  hours  in  which  he  could  name 
a  house  to  be  taken  to. 

Another  objection  was  raised  by  the  defendant's  counsel, 
as  to  the  liability  of  Pearson.  It  was  contended,  that  the 
action  ought  either  to  have  been  against  the  person  who 
actually  did  the  wrong,  or  against  the  sheriff;  that  the 
warrant  being  directed  to  Watmough  as  well  as  Pearson, 
one  was  as  much  a  principal  as  the  other ;  and  that  there 
was  nothing  to  connect  Pearson  with  the  wrongful  acts  of 
Leadbeater  and  Watmough. 

[a)  I  R.&M.159. 
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Dewhirst 

V. 
P£  ARSON. 
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The  Court  overruled  the  objection,  and  thought  there 
was  sufficient  to  implicate  Pearson;  and  they  referred  to 
fPbodgate  v;  Knatchbull  (a),  Peshatt  v.  Lay  ton  (4),  and  At- 
torney- General  v.  Siddon(c). 


The  Court,  consisting  of  Bay  ley,  Vaughan,  and  Gumey, 
Barons,  took  time  to  consider;  and  afterwards  expressed 
their  opinion  that  the  case  ought  to  go  down  again  to  a 
jury.  Bayley  arid  Gurney,  B.s,  expressing  their  opinion, 
that  there  was  not  sufficient  evidence  of  a  free  and  volun- 
tary consent  by  the  plaintiff;  and  that  he  could  not  be  said, 
under  the  circumstances,  to  have  refused  to  go  to  a  place 
of  his  own  nomination.  Vaughan,  B.,  said,  that  he  did 
not  acquiesce  in  the  argument  for  the  plaintiff,  that  an  ex- 
press and  positive  consent  was  necessary. 

Rule  absolute  for  a  new  trial  (d). 


(a)  2T.R.  148, 158. 

(b)  Id.  712. 

(c)  1C.&J.220. 

id)  See  Pitt  v.  Sheriff  of  Mid- 


dlesex, in  a  cause  of  Hamilton  ▼. 
Jones  and  Others,  4  M.  &  P.  726, 
ante,  p.  201,  S.  C. 


A  count,  in  an 
action  for  libel, 
charging  that 
the  defendant 


Forbes  v.  Kino  and  Others. 

JL  HIS  was  an  action  for  libel,  brought  by  Captain  Forbes 
against  the  publishers  of  the  Satirist  newspaper.  The  fifth 
and  eleventh  counts  were  demurred  to.     The  fifth  count 

wrote  of  the 

plaintiff  that  he   was  upon  the  following  paragraph : — "  Langford  was  con- 
was  a  "  man  . 
Friday"  to  ano- 
ther, was  held  bad,  for  want  of  an  averment  to  shew,  that,  by  the  term  Friday,  at  applied  to  the 
plaintiff,  degradation  and  subserviency  were  intended  to  be  imputed  to  him. 

To  write  of  a  man  that  he  has  been  engaged  in  a  gambling  fracas  arising  out  of  a  dispute  at 
play,  is  not  libellous,  without  an  averment  that  illegal  gambling  and  play  were  intended  by  the 
libel. 
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versing  with  bis  man  Friday  the  other  day,  on  the  subject         1833. 

of  the  slave  trade,  and  enumerating  instances  of  peculiar        Forbes 
endowments  among  the  black  population.   '  Yes/  observed  »*. 

Forbes,  €  the  history  of  Hayti  affords  ample  proof  that 
they  are  equal  to  us  in  intellectual  endowments.'  '  You 
know,  Forbes,  I  fear,  but  little  of  history/  remarked  his 
lordship,  looking  into  the  History  of  England;  *  you  will 
there  read  an  account  of  a  black  prince  who  was.  the  great- 
est soldier  of  his  time.'"  The  libel  was  set  out  with  the 
usual  innuendoes,  but  without  any  introductory  averments. 

Mansel  was  called  on  by  the  Court  to  support  the  count. 
He  contended,  that,  to  write  of  another  that  he  was  a  "  man 
Friday"  was  actionable.  It  was  an  imputation  that  be  was 
a  mere  tool,  and  in  a  state  of  subserviency  to  another;  and 
was  calculated  to  degrade  him  in  public  estimation.  [Lord 
Lyndhurst,  C.  B. — There  is  no  innuendo  to  apply  it  in  that 
way.  We  cannot  take  notice  of  "  Friday"  If  you  had 
stated,  by  way  of  innuendo,  that  by  "  man  Friday"  was 
meant  to  be  imputed  degradation  to  the  plaintiff,  that  might 
have  been  sufficient.]  They  speak  of  the  black  population. 
[Gurney,  B. — You  do  not  state  you  are  white.  Bay  ley,  B. 
— A  man  may  be  black,  and  be  a  subject  of  this  realm.]  You 
would  not  call  a  subject  of  this  realm  a  member  of  a  black 
population.  I  submit,  that  no  one  can  read  this  paragraph 
without  seeing  that  its  evident  object  and  tendency  is  to 
degrade  and  vilify  the  plaintiff. 

The  eleventh  count  was  upon  the  following  statement: — 
"  Gambling  Fracas. — There  was  a  prevalent  rumour  in  the 
fashionable  circles  yesterday,  that,  in  consequence  of  a  dis- 
pute at  play  between  Mr.  Hugh  (calling  himself  Captain) 
Forbes,  and  Mr.  Tarlton,  a  gentleman  well  known  in  the 
fashionable  world,  a  meeting  was  decided  on  between  the 
mutual  friends  of  the  parties,  Messrs.  Summers  and  Bar- 
nard,  and  the  affair  was  to  come  off  on  Putney  Heath,  at 

VOL.  1.  Y  Y 
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1833.  day-break,  on  Thursday  morning.  Mr.  Tarlton  and  his 
friend,  Mr.  Summers,  were  on  the  ground,  anxiously  wait- 
ing the  arrival  of  Messrs.  Forbes  and  Barnard,  but  these 
gentlemen  did  not  appear.  The  disappointment,  as  may 
be  well  imagined,  excited  in  the  minds  of  the  attendant 
gentlemen  no  very  agreeable  feelings ;  and,  as  soon  as  it 
was  deemed  advisable  to  leave  the  ground,  Mr.  Summers 
proceeded  in  search  of  Barnard  (Forbes's  second),  in  order 
to  obtain  an  explanation  of  the  violation  of  an  engagement 
that  had  been  settled  on  all  hands,  and  is  usually  considered 
binding.  Words  led  to  blows,  and  blows  to  a  very  severe 
punishment,  administered  &la  Cribb  on  the  corpus  of  Bar- 
nard by  Mr.  Summers.  We  will  not  now  enter  on  the  ques- 
tion further."     There  were  no  introductory  averments. 

Mansel,  in  support  of  the  count. — This  is  a  libel  tend- 
ing to  hold  up  the  plaintiff  to  ridicule  and  degradation* 
It  is  headed  "  Gambling  fracas."  Gambling  cannot  be  in- 
nocent. To  write  of  a  man  that  he  is  a  gambler,  is,  I 
submit,  actionable.  [Bay ley,  B. — Gambling  is  playing. 
There  may  be  innocent  gambling.  Does  every  dispute  at 
play  degrade  or  make  a  man  contemptible?]  He  is  stated 
not  to  have  appeared  at  the  ground.  [Bay ley,  B. — He  did 
right.  Lord  Lyndhurst,  C.  B. — He  did  not  do  what  was 
illegal.  He  never  agreed  to  it;  his  second  did  for  him.]  It 
is  an  imputation  upon  us  to  state,  that  we  were  engaged  in 
the  transaction.  [Bay ley,  B. — That  is,  that  you  were  en- 
gaged in  play.  There  is  no  other  point.]  Does  not  this 
account  hold  the  plaintiff  up  to  ridicule,  and  tend  to  de- 
grade him? 

Lord  Lyndhurst,  C.  B. — Whether  or  not  a  count  could 
be.  framed  upon  this  statement  we  do  not  say.  You  do  not 
shew  that  he  was  engaged  in  illegal  play. 

Bayley,  B. — Undoubtedly,  to  write  of  a  man  what  will 
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degrade  him  in  society,  is  actionable.     Here,  if  you  had         1833. 
alleged  that  illegal  play  was  meant,  that  might  have  done.  forbei 


Judgment  for  defendant. 
Hutchinson  appeared  to  support  the  demurrer. 


V. 

Kino. 


Deacon  e.  Fuller. 

JJjL ANSEL  moved  for  a  rule  to  shew  cause  why  a  rule  for  a  motion  to  set 
a  new  trial  should  not  be  discharged.  In  this  case,  the  de-  new*  rui*  cannot 
fendant  had  obtained  a  verdict;  but  a  rule  for  setting  aside  b*  made  t*|'r 

°  the  lapse  of  four 

that  verdict,  and  for  a  new  trial,  had  been  made  absolute  in  terms  without  a 
Hilary  Term,  9  Geo.  4.  In  answer  to  a  question  by  the  obtaining  *aa 
Court,  whether  a  term's  notice  had  been  given,  it  was  j^Th^ttor^r" 
stated,  that,  in  December last,  an  order  for  changing  the  at-  "  not  ,uch  * 

step  as  will  pre* 

torney  had  been  made  by  Mr.  Baron  Vaughan,  by  consent  vent  the  neces- 
of  the  opposite  attorney :  this  was  all  that  had  been  done,  notice.*1*  * 
A  term's  notice  is  not  necessary  where  you  seek  to  end      Sembk9  that 

*  *  such  a  motion 

proceedings  (a).    A  notice  of  trial  has  been  held  sufficient  cannot  be  made, 
within  the  twelve  months  (6).     He  also  referred  to  Tipton 
v.  Meeke  (c). 

The  Court  expressed  themselves  against  the  motion  up- 
on principle;  but  they  said,  it  was  a  sufficient  objection 
that  a  term's  notice  bad  not  been  given,  which  they  held 
to  be  necessary;  and  that  the  order  for  changing  the  at- 
torney was  no  step  in  the  cause.  The  defendant's  course 
was  to  take  the  cause  down  by  proviso. 

Rule  refused. 

(a)    Theobald  y.  Crkkmort,  1  (b)    See  Hatchell  v.  Griffiths,  2 

Chit.  R.  3 1 7 ;  May  v.  Wooding,  3      Salk.  645. 
M .  &  8.  500 ;  Tidd,  $03,  note  (*).         (c)  8  B.  M.  579. 

yy2 
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1833: 

Cook  v.  Allen. 

The  plaintiff  UN  the  2nd  of  May,  a  quo  minus  was  served  on  the  de- 
may  enter  an 

appearance  for  fendant,  returnable  on  the  3rd.  Four  days'  time  to  pay 
any  lime  whhfn  debt  and  costs  was  indorsed.  On  November  2nd,  an  ap- 
tweiye  months,    pearance  was  entered  for  the  defendant  by  the  plaintiff. 

and  is  not  limit-    *  *  * 

ed  to  the  term  The  declaration  was  filed  on  the  20th,  and  a  rule  to  plead 
of  the  writ  of  *n  eight  days  was  served  on  the  22nd.  On  December  5th, 
quo  minus.         a  n0f\ce  t0  tax  COsts  on  the  7th  was  given,  and  execution 

issued  on  the  11th.  On  the  15th,  defendant  gave  notice 
to  the  plaintiff  that  his  proceedings  were  irregular,  and 
that  a  summons  was  taken  out  for  setting  them  aside,  which 
was  attended  before  Mr.  Baron  Holland,  on  the  17th,  who 
referred  them  to  the  Court. 

J.  Jervis  having  obtained  a  rule  for  setting  aside  pro- 
ceedings for  irregularity — 

Watson  now  shewed  cause. — The  objection  is,  that  the 
appearance  was  too  late ;  that  the  plaintiff  had  only  the 
vacation  after  the  second  term  to  enter  an  appearance;  but 
the  defendant  is  now  too  late  to  take'  that  objection.  The 
plaintiff  declared  on  the  20th.  It  does  not  appear  when 
notice  of  declaration  was  given ;  but  the  rule  to  plead  was 
given  on  the  22nd,  and  therefore  the  defendant  had  time 
to  apply  to  the  Court  within  the  term  to  set  aside  the  ap- 
pearance. He  was  not  justified  in  lying  by  till  exe- 
cution executed.  But  there  is  another  answer.  The 
practice  of  the  King's  Bench  and  Common  Pleas,  that  the 
appearance  must  be  within  two  terms,  or  in  the  vacation 
after,  does  not  prevail  in  this  Court.  It  may  be  entered  at 
any  time  within  the  twelve  months. 

The  Court  here  inquired  of  the  officers,  and  two  of  them 
certified  that  such  was  the  practice  in  the  Exchequer. 
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J.  Jervis,  in  support  of  the  rule,  contended  that  the  1833 
practice  in  this  Court  was  directly  contrary  to  that  of  the 
King's  Bench  and  Common  Pleas,  and  cited  Price's  Ex- 
chequer Practice  (a),  where  it  is  said,  such  an  appearance 
may  be  entered  by  the  plaintiff  at  any  time  before  the  end 
of  the  term  after  that  in  which  the  writ  is  returnable  (and 
as  of  that  term),  but  not  afterwards ;  and  he  referred  to 
Smith  V.  Paynier  (ft),  and  other  cases,  to  shew  that  the 
Court  has  interfered,  even  though  a  longer  time  has  elapsed 
than  in  the  present  instance.  At  all  events,  he  urged  that 
the  Court  would  not  give  costs  where  there  was  a  doubt 
about  the  practice. 

Per  Curiam. — There  is  no  doubt  among  the  officers. 
You  might  have  inquired  of  them  in  the  first  instance,  and 
they  would  have  informed  you  the  proceedings  were  regu- 
lar. Unless  a  nonpros  is  signed,  the  plaintiff  is  not  out  of 
Court  till  the  end  of  the  year ;  and  the  delay  in  your  appli* 
cation  is  not  accounted  for. 

Rule  discharged,  with  costs, 
(a)  Page  208.  (6)  2  T.  R.  719. 


Newton  v.  Peacock. 

X  HIS  was  an  action  brought  for  the  recovery  of  <W.,  ac-  Totakeadvan- 
cording  to  the  particulars  of  plaintiff's  demand:  and  this  t*s*ofaCourt 
sum  was  tound  to  be  due  by  the  jury  on  the  execution  of  t0  deprive  the 
a  writ  of  inquiry  m  London.     Steer  had  obtained  a  rule  fhe^nto^' 
nisi  for  paying 4/.  to  the  plaintiff,  without  costs.  SFdfaSf  ""a 

expressly  within 
the  words  of  the 

t       •*  v  i  n  \.     ^    •  *ct»  and.  there* 

fore,  if  he  merely  swears  that  he  keeps  a  counting-house  or  warehouse,"  the  act  only  specifying 
"  warehouse,"  and  leaves  it  doubtful  whether  he  seeks  his  whole  livelihood  within  the  limit*  of  the 
act,  he  does  not  shew  sufficient  to  entitle  the  Court  to  interfere  to  deprive  the  plaintiff  of  costs. 


678  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1833  Hutchinson  shewed  cause. — From  the  affidavits  it  ap- 

Newton       peered,  that  the  defendant  bought  at  a  sale  by  auction  two 
v.  parcels  of  stone  blue;  the  one  at  4/.  17*.  6tf.,  the  other  at 

41.  The  first  was  paid  for,  but  not  the  last.  The  defen- 
dant disputed  his  having  received  the  latter  parcel.  The 
affidavits  were  contradictory  as  to  the  place  where  the 
goods  were  directed  to  be  sent;  but,  it  appeared,  that,  in 
the  Lower  Deptford  Road,  there  was  the  name  of  "  J.  G. 
Peacock,  stone  blue  manufacturer,"  which  the  defendant 
swore  was  his  father-in-law.  This  was  out  of  the  city  of 
London,  and  the  plaintiff  swore  that  he  did  not  know  the 
defendant  had  any  place  of  business  in  the  city.  The  plain- 
tiff fs  counsel  contended  that  the  case  was  within  the  London 
Act  or  the  Deptford  Act,  (but  the  London  Act  appeared 
on  the  affidavits  to  be  out  of  the  question) ;  and  that,  as 
there  was  no  fraud  shewn,  he  was  entitled  to  the  protection 
of  the  latter  act.  For  the  defendant  it  was  contended,  that 
the  plaintiff  had  not  brought  himself  within  the  act.  It  is 
unnecessary  to  detail  the  arguments  of  counsel,  as  the  rea- 
sons for  the  judgment  are  fully  stated  by  the  Court. 

Bayley,  B. — This  rule  ought  to  be  discharged  upon 
the  plain  language  of  the  act,  as  contrasted  with  the  defen- 
dant's affidavit.  The  statute  (a)  describes  the  persons  lia- 
ble to  the  jurisdiction  of  that  act  as  "residing  or  inhabiting 
within  the  said  hundreds,  or  either  of  them;  or  keeping 
any  house,  warehouse,  shop,  shed,  stall,  or  stand,  or  seek- 
ing a  livelihood,  or  trading,  or  dealing  within  the  said  hun- 
dreds.*' You  are  to  look  at  the  language  of  these  descrip- 
tions, and  see  if  the  defendant  has  brought  himself  within 
it.  He  describes  himself  as  "  carrying  on  business  at  All- 
hallows  Lane  for  some  years,  and  that  he  keeps  a  count- 
ing-house or  warehouse,  (not  saying  which,  but  in  the  al- 
ternative, a  counting-house  not  being  mentioned  in  the  act), 

(a)  47  Geo.  3,  sets.  1,  chap,  if.,  sect.  5,  the  Deptford  Act. 
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for  the  reception  of  goods  at  such  counting-house  or  ware-  1833. 
house  in  the  way  of  his  business,  and  attends  in  business 
hours.  That  he  has  there  more  goods  and  property  than 
sufficient  to  pay  the  4/.  and  costs ;  and  that  the  said  counting- 
house  or  warehouse  is  in  London''  He  does  not  state  that  be 
gets  his  livelihood  there;  he  must  get  bis  whole  livelihood 
there.  He  goes  on  and  states,  that "  be  is  merely  a  lodger  at 
his  father's  house,  and  that  his  general  place  of  business  is 
at  AUhallows  Lane /"  but  he  does  not  negative  bis  occasion- 
ally carrying  on  business  at  Deptford.  Then,  he  gives  his 
address  at  Deptford  %  and  describes  himself  as  a  blue  ma- 
nufacturer, and  directed  the  goods  to  be  delivered  at  All- 
hallows  Lane.  On  his  own  affidavit,  he  has  not  brought 
himself  distinctly  within  the  act;  he  ought  to  have  had  the 
act  before  him  at  the  time  of  making  his  affidavit.  He 
does  not  say  positively  that  he  has  a  warehouse. 

Vaughan,  B. — He  must  bring  himself  directly  and  ex- 
pressly within  the  act. 

The  other  Barons  concurred. 

Rule  discharged. 


Forbes  0.  Gregory  and  Others. 

JL  HIS  was  an  action  for  libel :  there  were  ten  defendants;  where  some 
three  of  them  demurred  to  some  of  the  counts,  and  went  to  ^"^^ 
issue  upon  the  rest  of  the  declaration:  the  other  defen-  of  the  counts  of 

a  declaration, 

dants  did  not  demur,  but  pleaded.     The  demurrer  was  and  the  other 
argued  in  this  term,  and  judgment  given  for  the  three  de-  t* f^ue^pon" 
fendants,  who  immediately  gave  notice  to  the  plaintiff  that  t||enJ'?njBl1 
they  should  proceed  to  tax  their  costs  on  the  demurrer.       went  to  .issue 

upon  the  other 
count*,  and 
those  defen- 
dants who  demurred  got  judgment  upon  the  demurrer  before  the  issues  were  tried: — Held,  that 
they  were  not  entitled  to  have  their  costs  taxed  upon  that  judgment,  under  the  8  &  9  W,  3,  c.  1 1. 


680 


1833. 


Forbes 

v. 

Gregory. 
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Mansel  obtained  a  rule  nisi,  to  set  aside  the  notice  of 
taxation,  oh  the  ground  that  they  were  not  entitled  to  costs, 
under  the  8  &  9  Will.  3,  c.  1 1,  s.  2 ;  and  he  cited  Astley  v. 
Young  (a),  recognised  in  Postan  v.  Stanway  (6).  He  con- 
tended, that  that  act  did  not  apply  to  actions  on  the  case ; 
and  that  they  were  at  all  events  premature,  until  a  nolle 
prosequi  had  been  entered. 


Hutchinson  shewed  cause. 

The  Court  took  time  to  look  into  the  authorities,  and 
afterwards  they  made  the — 

Rule  absolute. 


(a)  2  Burr.  1233. 


(6)  5  East,  161. 


The  terms  of  a 
written  under- 
taking cannot 
be  varied  by 
parol  unless 
there  is  fraud. 


Hills  v.  Warner. 

JL  HE  defendant  had  been  arrested  by  the  plaintiff  for 
400/.,  and  the  defendant's  attornies  gave  a  written  under- 
taking, that,  in  consideration  of  the  plaintiff's  discharging 
the  defendant  out  of  custody,  they  would,  if  the  money 
was  not  paid  within  a  certain  time,  put  in  bail  for  the  de- 
fendant, or  render  him.  The  money  not  having  been 
paid — 

Manning  obtained  a  rule,  calling  upon  the  attornies 
to  shew  cause  why  they  should  not  pay  the  money  in  pur- 
suance of  their  undertaking,  or  put  in  good  bail. 

Chilton  shewed  cause. — He  produced  an  affidavit  of  the 
attornies,  that  the  undertaking  was  given  on  the  express 
understanding  that  they  were  not  to  be  liable  to  pay  the 
money,  until  they  had  received  certain  money  recovered  in 
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an  action  against  other  persons,  in  which  one  of  the  attor-  1833. 
nies  was  the  plaintiff.  He  contended,  that  though  he  might 
not  be  able  to  avail  himself  of  such  a  stipulation,  if  an  ac- 
tion were  brought,  yet,  upon  an  application  like  this,  the 
Court  would  not  interfere  till  they  had  received  the  mo- 
ney, on  the  faith  of  which  they  agreed  to  become  se- 
curity. 

Per  Curiam. — You  cannot  vary  by  parol  the  terms  of  a 
written  contract:  all  the  mischief  of  admitting  parol  evi- 
dence applies  equally  to  this  case  as  to  any  other.  There 
is  no  case  where  you  can  vary  the  terms  unless  they  are 
written  fraudulently. 

Bail  to  be  put  in,  and  rule  enlarged  for  a  week. 


Woosman  v.  Wood. 

X  HIS  was  an  action  on  an  attorney's  bill.    The  defendant  Where,  in  the 

had  given  a  bail  bond,  and  an  order  had  been  made  by  ^u™  an  order 

Bayley.  B.,  that  the  bill  should  be  taxed.     The  clerk  had  WM  made  for 

/  _  taxing  the  bill 

drawn  up  the  order  as  a  stay  of  proceedings.    Nothing  was  on  which  the 

done  upon  the  order,  and  it  was  then  agreed  between  the  broughtTand 

plaintiff  and  defendant  that  the  bill  should  not  be  taxed.  ™*lch  b*  "^ 

r  take  was  drawn 

A  rule  had  been  obtained  by  the  bail,  calling  upon  the  UP  **  *  »tay  of 

plaintiff  to  shew  cause  why  the  bail  bond  should  not  be  Held,  that*th7 

given  up  to  be  cancelled :  against  which  I^SJiSL 

of  that  order  aa 

Piatt  shewed  cause. — The  bail  are  not  prejudiced,  be-  so  as  to  di*- 

cause  the  order  of  Mr.  Baron  Bayley,  which  is  drawn  up  as  c  ATagre<£ 

a  stay  of  proceedings,  was  so  drawn  up  by  mistake;  and,  as  l?entlb?t3J^ 

there  was  no  stay,  their  only  mode  of  getting  rid  of  their  defendant,  that 

liability  was,  by  putting  in  and  perfecting  bail  above,  who  bill  should  not 

might  have  rendered  the  defendant.  *5  Jj^iT:  . 

°  Held,  not  bind- 
ing upon  the 

Bayley,  B. — No.  But  the  bail  are  prejudiced  by  the  *"**' 
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1833.        agreement  not  to  tax,  and  they  are  entitled  to  every  op* 
Woosman      portunity  to  reduce  the  amount. 


9. 

Wood. 


Piatt.— The  bail  are  bound  by  the  acts  of  the  principal; 
and,  if  he  does  not  choose  to  dispute  the  amount  of  his 
debt,  the  bail  cannot. 

Jervis,  contrd. — The  bail  are  prejudiced  by  a  stay  of 
proceedings. 

Bayley,  B. — You  cannot  contend  that  you  can  take 
any  advantage  of  the  mistake  in  drawing  up  the  order. 

Jervis. — The  bail  then  are  prejudiced  by  being  unable 
to  tax  the  bill. 

Bayley,  B. — We  can  mould  our  own  rule,  and  make  it 
part  of  the  order,  that  they  may  be  at  liberty  to  tax  the 
bill. 

Knowles,  on  the  same  side,  was  commencing  to  argue 
that  the  Judge's  order  operated  as  a  stay  of  proceedings. 

Bayley,  B. — It  is  quite  useless  to  contend  that  point. 

Knowles. — If  the  conduct  of  the  parties  in  the  suit  is 
such  as  to  lead  the  bail  to  believe  that  they  need  not  put 
in  special  bail,  they  are  prejudiced;  here  the  conduct  was 
such  as  to  induce  them  to  act  upon  that  belief.  The  agree- 
ment is  a  fraud  upon  the  bail.  He  cited  Clift  v.  Gye  (a), 
in  which  it  was  held,  that,  where  a  plaintiff,  with  the  con- 
sent of  the  bail  to  the  sheriff,  took  a  cognovit  with  a 
stay  of  execution  for  a  month,  although  the  bail  continued 
liable  (the  debt  not  having  been  paid),  yet  the  plaintiff 
could  not  take  proceedings  against  them,  without  giving 
them  notice  that  the  cognovit  was  unsatisfied. 

(a)  9  B.  &  G.  422. 
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Bayley,  B. — That  case  is  not  in  point.   Bail  above  are        1833. 
at  liberty  to  render  their  principal;   bail  to  the  sheriff  are      woosmak 

not  <«>•  w£». 

Per  Curiam. — The  rule  must  be  discharged,  but  with- 
out costs.     The  bill  to  be  taxed. 

(a)  But  see  Charleton  v.  Morrit,      difl  ?.  Gye  was  applied  to  a  case 
4  M.  &  P.  1 1 4 ;  S.  C.  6  Bing.  427,      of  bail  above, 
where   the  principle  adopted  in 


Foster  and  Others  v.  Burton. 

JL  HIS  was  an  action  for  18/.  18*.  6rf.,  the  balance  due  for  A  Judge  at 
goods  sold.     On  October  26th,  a  quo  minus  issued  against  ing,  in  an  action 
the  defendant;  on  November  4th,  the  defendant's  atttorney  ^STSi^ 
called  on  plaintiffs'  attorney,  and  offered  to  give  a  cogno-  demurrer  to  be 

.  set  aside)  and 

vit  for  debt  and  costs,  which  was  refused ;  he  then  offered  judgment  sign- 
a  cognovit  and  to  pay  the  costs  down ;  this  was  agreed  to.  adjudgment 
The  cognovit  was  given,  payable  in  a  month ;  but  the  costs  was  ,i&ncd . 
were  not  paid ;  and  a  declaration  was  delivered  on  the  1 7th,  teriocutory 
with  notice  to  plead  in  eight  days:  the  defendant  demur-  {hedebt and 
red  specially,  assigning  for  cause  that  no  venue  or  term  was  2wt^tlev^d,.jhc 
stated,  and  also  want  of  form.     Application  was  made  to  that  order. 
Vaughan,  B. ;  and  the  learned  Judge,  thinking  the  de- 
murrer to  be  groundless,  made  an  order  for  quashing  it, 
and  for  signing  judgment:  this  order  was  made  on  Decem- 
ber 3rd.    The  defendant  had  demanded  back  his  cognovit, 
but  it  was  not  returned.     On  the  4th,  he  ruled  the  plain- 
tiff  to  reply.     On  the  10th,  another  order  was  made  for 
quashing  the  rule  to  reply,  and  final  judgment  was  then 
signed.     The  defendant  gave  notice  that  he  should  move 
the  Court  to  set  aside  the  orders;  on  the  12th,  the  costs 
were  taxed;  the  defendant's  attorney  attended  and  paid 
the  costs  under  a  protest.     A  rule  nisi  having  been  ob- 


684  CASES  ON  POINTS  OF  PRACTICE,    EXCH. 

v  1833<^      tained  by  Mansel  for  setting  aside  those  orders  and  all 
Foster       subsequent  proceedings,  and  for  returning  the  debt  and 

Burton.        costs — 

Cowling  shewed  cause. 

Lord  Lyndhurst,  C.  B. — You  abandon  the  cognovit 
because  the  costs  are  not  paid,  and  proceed  in  the  action: 
can  a  Judge  at  chambers  quash  a  demurrer  carrying  on 
the  face  of  it  the  appearance  of  falsity?  Suppose  it  were  a 
sham  demurrer,  the  party  would  have  a  right  to  plead. 

Cowling. — He  has  such  a  power:  this  Court  could  or- 
der a  demurrer  to  be  quashed,  and  a  Judge  at  chambers 
has  the  same  power. 

Bayley,  B. — That  has  been  a  question;  it  has  arisen 
here  before  upon  two  orders,  one  of  Baron  Garrow,  and 
another  of  Baron  Vaughan. 

Cowling  referred  to  Doe  d.  Prescott  v.  Roe  (a),  that  a 
Judge  has  authority  to  order  costs  to  be  paid. 

Mansel,  contra,  cited  Read  v.  Lee  (6),  in  which  the 
Court  of  King's  Bench  held  that  a  Judge  had  no  such 
power.  Here  final  judgment  has  been  signed  in  an  action 
of  assumpsit,  without  an  interlocutory  judgment,  under 
which  we  have  been  compelled  to  pay  the  costs. 

The  Court  ordered  both  orders  to  be  set  aside.  It  was 
agreed  that  the  debt  and  costs  up  to  the  time  of  the  de- 
claration should  be  retained,  the  plaintiff  not  to  have  any 
subsequent  costs,  or  the  costs  of  the  cognovit. 

Rule  absolute. 
(a)  2  M.  &  Scott,  1 19;  S.  C.  9  Bing.  104.        (6)  2  B.  &  Ad.  415. 
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1833. 

BOWRING  V.  BlGNOLD. 

jLHIS  was  an  action  of  covenant  on  a  policy  under  seal.  In  an  action  on 

The  insurance  was  on  the  life  of  a  farmer,  resident  in  So-  SUrance,  where 

mersetshire.     It  was  stated  that  he  had  died  of  an  inflam-  ^£52%^ 

mation  on  the  lungs.    The  question  raised  upon  the  plead-  <iuired  th«  opin- 
io  *U    \  •  Ul    IT  iom  of  medical 

mgs  was,  whether  it  was  an  insurable  life.  men  of  skill,  the 

Court  would  not 
change  the 

Follett  having  on  a  former  day  obtained  a  rule  nisi  to  venue  to  another 

.  county,  though 

change  the  venue  from  London  to  Somersetshire,  on  an  all  the  witnesses 
affidavit  that  all  the  witnesses  resided  in  Somersetshire —    ed  toere%xorot 

upon  certain 
terms. 

Law  shewed  cause,  and  contended,  in  the  first  place,  that     it  is  in  the 
this  application  came  too  late,  they  having  obtained  time  court  whether6 
to  plead  on  the  terms  of  pleading  issuably,   and  taking  toeywffl  allow 
short  notice  of  trial;  and  he  cited  the  case  of  Notts  v.  changed  after 
Curtis  (a) ,  to  that  effect.      [Bat/ley,  B. — That  was  on  time  to  plead  on 
the  common  affidavit.]     Secondly,  the  affidavits  shew  that  termta 
we  should  require  the  attendance  of  eminent  medical  men 
in  London,  who  would  not  be  induced  by  any  consideration 
to  leave  London. 

The  Court  suggested  that  the  affidavits  on  both  sides 
were  defective,  in  not  shewing  whether  the  medical  men 
were  to  speak  to  facts,  or  merely  to  give  their  opinions.  The 
case  stood  over,  that  the  affidavits  might  be  amended  in  that 
particular.  On  this  day  the  motion  was  again  renewed. 
The  affidavits  in  suppor  tof  the  motion  stated  that  the  me- 
dical men  to  be  called  for  the  defendant  were  to  speak  to 
facts. 

-  Law. — We  have  no  affidavits  that  our  medical  witnesses 
are  to  speak  to  facts;  because  they  would  be  required  to 

(«)  2  Tyr.  449,  (n.) ;  and  2  Cr.  &  Jerv.  345,  S.  C. 
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give  their  opinion  upon  the  facts  stated.  By  a  former  affi- 
davit, it  appears,  that,  on  the  other  side,  they  have  retain- 
ed all  the  leading  counsel. 

Follett,  in  reply. — I  understood,  that,  if  the  witnesses 
spoke  to  facts,  the  application  might  be  made.  All  the 
witnesses  as  to  facts  are  in  Somersetshire,  and  none  in  Lon- 
don. There  must  be  plenty  of  medical  men  in  Somerset- 
shire. 

Per  Curiam. — If  the  rule  is  made  absolute,  they  must 
have  the  option  of  selecting  one  of  the  leading  counsel  to 
whom  you  have  given  general  retainers.  They  ought  also 
to  have  the  option  of  taking  down  one  medical  man  at  your 
expense.  If  these  terms  are  acceded  to,  the  rule  will  be 
absolute;  otherwise,  discharged. 


A  writ  of  sum- 
mons being,  to 
answer  the 
plaintiff  "  in  an 
action  of  tres- 
pass on  the 
ease,"  followed 
by  a  declaration 
in  assumpsit,  is 
irregular,  and 
may  be  set 
aside. 


KiNGf.  Skiffington,  Bart. 

JLiA  W  on  a  former  day  had  obtained  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  the  proceedings  should  not 
be  set  aside  for  irregularity.  He  objected  to  the  form  of  the 
writ  of  summons,  which  was  to  answer  the  plaintiff  in  an  action 
of  trespass  on  the  case.  By  the  2  Will.  4,  c.  39,  s.  1,  it  was 
directed,  that  the  process  in  all  personal  actions  should  be 
according  to  the  forms  given  by  that  act.  In  those  forms 
the  words  "  trespass  on  the  case,"  do  not  occur;  they  de- 
scribe the  actions  to  be  "  on  promises,"  or,  "  in  debt,"  &c, 
as  the  case  may  be.  He  contended  that  the  words  "  tres- 
pass on  the  case,"  ought  to  have  been  omitted.  It  should 
have  been  described,  an  action  on  promises.  He  also  ob- 
jected, that,  as  the  declaration  described  the  action  to 
be  an  action  of  trespass  on  the  case  upon  promises,  there 
was  a  variance  between  the  writ  and  the  declaration,  as  the 
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words  trespass  on  the  case,  would  import  an  action  of  tort,  1833* 
while  the  declaration  was  clearly  in  assumpsit*  He  con-  KlN0 
tended  that  the  parties  were  precluded  since  the  late  act 
from  adopting  the  old  forms.  He  objected  also  to  the  no- 
tice of  declaration,  which  omitted  promises  altogether,  and 

was  signed  King*  attorney  for  plaintiff;  whilst  the 

writ  was  signed,  plaintiff  in  person* 

Bayley,  B.,  thought  there  was  nothing  in  the  last  ob- 
jection, there  being  no  form  prescribed  for  the  notice  of 
declaration. 

Hutchinson  shewed  cause. — Formerly,  a  plaintiff  might 
have  his  writ  for  any  cause  of  action,  and  declare  for  any 
other  cause.  Here,  the  writ  is  general,  in  a  plea  of  tres- 
pass on  the  case.  The  act  merely  says,  in  an  action  on 
promises,  debt,  &c.,  as  the  case  may  be.  The  declaration 
points  out  particularly  the  form  of  action.  He  contended 
that  the  act  was  merely  directory. 

Per  Curiam. — The  act  gives  a  form  of  writ  which  par- 
ticularly specifies  the  species  of  action,  as,  on  promises,  or, 
in  debt,  &c,  as  the  case  may  be.  When  you  say  in  case, 
you  may  mean  one  of  two  forms  of  action,  and  therefore 
do  not  specify  the  form  of  action  with  sufficient  preci- 
sion ;  the  forms  must  be  adhered  to. 

Rule  absolute,  but  without  costs,  being  a  new 
point  (a). 

(a)  On  Thursday,  January  3 1st,  case,"  and  the  declaration  was  in 

proceedings  were  set  aside,  with  trespass. 

costs,  on  a  similar  objection.  The  Mantel  for  the  defendant.  Har- 

writ  of  summons  and  notice  of  de-  rison  shewed  cause, 
claration,  were  "  trespass  on  the 
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It  is  not  suffi- 
cient for  a  de- 
fendant, on  mov- 
ing to  set  aside 
proceedings  on 
a  bail  bond,  to 
■wear  that  the 
defendant  in 
the  original  ac- 
tion has  a  good 
defence,  even 
though  he  be  an 
infant :  he  must 
swear  to  merits. 


Hallett  v.  Aubrey  and  Stone. 

JlLRLE,  in  shewing  cause  against  a  rule  obtained  by  Es- 
pinasse,  for  setting  aside  proceedings  on  a  bail  bond,  ob- 
jected that  the  affidavit  in  support  of  the  rule  merely  stated 
that  Stone,  who  was  an  infant,  had  a  good  defence  to  the 
original  action ;  but  it  was  not  stated  that  he  had  a  de- 
fence on  the  merits. 

Per  Curiam. — That  is   imperatively   necessary.      You 
must  swear  to  merits. 

Rule  discharged,  with  costs. 


Though  the 
Court  will  not 
in  general  grant 
a  distringas  ex- 
cept on  an  affi- 
davit that  a  copy 
of  the  writ  has 
been  left  at  de- 
fendant's house, 
still  the  mere 
want  of  that 
averment  in  the 
affidavit  is  not 
sufficient  to  en- 
able the  defen- 
dant to  move  to 
set  aside  the 
distringas  as 
being  irregular. 


Smith  v.  Macdonald. 

JSUSBY moved  to  set  aside  a  writ  of  distringas  which 
had  been  issued  by  order  of  Mr.  Baron  Vaughan.  The 
objection  was,  that  the  affidavit  on  which  the  order  was 
obtained  omitted  to  state  that  a  copy  of  the  writ  of  sum- 
mons was  left  at  the  defendant's  house.  He  grounded  his 
motion  upon  an  affidavit  of  the  defendant  and  his  daughter, 
which  stated  that  the  defendant  was  always  at  home,  and 
that  there  had  been  no  service.  It  has  been  held  by  the 
full  Court  that  a  copy  must  be  left. 

■ 

Per  Curiam. — The  Court  would  perhaps  require  a  copy 
to  have  been  left,  if  their  attention  had  been  called  to  it: 
but  the  affidavit  and  distringas  are  not  necessarily  irregu- 
lar for  want  of  the  averment  of  a  copy  having  been  left.  It 
is  discretionary  in  the  Judge;  and  we  think  that  is  no 
ground  for  setting  aside  the  distringas.  Your  affidavit 
ought  at  least  to  have  negatived  a  great  deal  more  than  it 
has  done;  and,  you  can  get  out  of  the  difficulty,  and  have 
your  goods  back,  by  entering  an  appearance. 


and  acted  upon. 
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Baker  v.  Rye. 

xN-  this  case  an  order  had  been  made  by  Mr.  Baron  An  attachment 
Vaughan,  for  amending  the  issue,  &c,  at  the  instance  of  Ji'sobedience^o 
the  defendant.     The  order,  with  the  allocatur  thereon,  aJ"d.f.'8  **? 

'  '    until  it  is  made 

Was  as  follows : —  a  Nile  of  Court, 

though  the 
•    order  has  been 

"  Allowed  for  costs,  1/.  19*.    T.  Dax.  3^ 

Baker  \  Upon  hearing  the  attornies  or  agents  on  both  sides, 
Rye.  )  I  order  that  the  defendant  be  at  liberty  to  amend 
the  issue  and  plea  of  set-off,  upon  payment  of  costs  by 
defendants  attornies** 

The  amendment  having  been  made,  and  the  costs  not 
paid,  Comyn  had  moved  for  and  obtained  an  attachment 
against  Messrs.  Answorth  %  Marner,  the  defendant's  at- 
tornies, for  not  paying  the  costs  pursuant  to  the  Master's 
allocatur.  The  affidavit  stated  the  service  of  a  true  copy 
of  the  order  and  Master's  allocatur  thereon,  by  delivering 
the  same  personally  to  Mr.  Af.,  and  at  the  same  time  shew- 
ing him  the  original  order  and  allocatur;  and,  that  depo- 
nent then  demanded  of  him  the  costs  allowed  by  the  Mas- 
ter on  the  said  order,  and  gave  notice  of  motion  for  attach- 
ment. It  then  stated  a  similar  service,  &c,  on  the  other 
attorney.  The  office  copies  of  the  order  of  Mr.  Ba- 
ron Vaughan,  and  of  the  rule  for  attachment,  were  an* 
nexed. 

Piatt,  on  a  former  day,  had  obtained  a  rule  nisi  to  set 
aside  the  attachment. 

Comyn  now  shewed  cause. — The  payment  of  costs  by 
the  defendant's  attornies  was  the  condition  on  which  the 
amendment  was  allowed,  and  they  have  not  been  paid. 

VOL.  i.  z  z 
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whether  an  attachment  would  lie  for  not  obeying  a  Judge's 
order? 

Piatt. — The  order  was  never  made  a  rule  of  Court. 

Per  Curiam. — The  rule  must  be  absolute  for  setting 
aside  the  attachment.  But  we  think  it  reasonable  that  the 
costs  of  the  amendment  should  be  set  off  against  the  costs 
of  this  rule. 

Rule  absolute. 


Aliven  v.  Furkival. 

where  nil  debet  -A  HIS  was  an  action  of  debt  on  a  French  judgment.  The 
da?pTea8rwereC  original  action  was  for  not  erecting  certain  machinery. 
pleaded  to  debt    The  defendant  pleaded  nil  debet,  and  several  special  pleas, 

on  a  foreign  *         i_     •    j 

judgment,  nil  stating  in  substance,  that,  after  the  judgment  had  been  ob- 
edto'b?«^ck  tained  in  the  French  Court,  the  defendant  was  taken  in 
out  execution  in  France,  and  remained  in  custody  there  for 

four  months. 

Manning  on  a  former  day  obtained  a  rule  nisi  to  strike 
out  the  genera]  issue  or  the  special  pleas,  stating,  that  they 
were  ready  to  admit  the  facts  stated  in  the  defendant's 
pleas,  and  to  reply  an  escape,  by  which  the  real  question 
in  dispute  would  be  raised  on  the  record;  and,  that  there 
would  be  considerable  difficulty  and  expense  in  proving 
the  French  laws,  and  the  proceedings  in  the  French  Court. 
Their  pleas  do  not  state  that  a  judgment  in  France,  and  a 
taking  in  execution  upon  it,  are  a  discharge.  The  general 
issue  would  let  the  defendant  in  to  take  the  defence  he 
has  pleaded.  [Bay ley,  B. — That  of  itself  is  no  objection. 
This  is  an  issuable  plea  beyond  all  doubt,  as  it  goes  to  the 


HILARY  TERM,  3  WILL.  IV.  691 

merits.     You  may  give  infancy  in  evidence  under  the  ge-        1833. 
neral  issue,  and  yet  you  may  plead  it.    The  plaintiff  may      ^^^ 
admit  the  infancy,  and  take  issue  on  something  else.]     In-  v- 

fancy  is  a  good  plea;  but,  here  the  plea  raises  the  ques- 
tion, whether  imprisonment  for  four  months  on  a  foreign 
judgment  is  a  good  plea. 

Carrington  shewed  cause. 

Bayley,  B. — The  object  of  special  pleas  is  to  narrow 
the  point  in  dispute;  but,  if  you  put  it  at  large,  as  well  as 
narrow,  no  good  is  done.  We  think  the  judgment  ought 
to  be  admitted,  and  nil  debet  to  be  struck  out;  and  they 
may  take  issue  on  your  pleas  by  replying,  that,  by  the  law 
of  France,  it  is  no  satisfaction  to  take  a  man  in  execution, 
if  he  afterwards  escapes. 

The  other  Judges  concurred. 

Rule  absolute,  for  striking  out  nil  debet. 


Burt  v,  Owen. 

rrlGHTMAN,  in  last  Michaelmas  Term,  had  obtained  An  affidavit 
a  rule  nisi  for  referring  a  bill  of  costs  to  the  Master  to  be  year  old,  cannot 

iaXea#  moving  for  a 

rale. 

J.  Jervis  shewed  cause,  and  objected,  that  the  affidavit 
on  which  the  rule  was  obtained  was  sworn  so  long  ago  as 
December,  1831.  [Lord  Lyndhurst,  C.  B. — No  rule  can 
be  made  on  such  a  stale  affidavit.]  There  is  another  ob- 
jection :  it  is  sworn  before  the  party's  own  attorney. 

Wightman. — The  affidavit  having  been  sworn  before  the 

zz2 
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late  rule  (a),  the  last  objection  cannot  prevail.  [Bay ley, 
B. — It  was  a  good  objection  in  this  Court,  even  before  the 
late  rule ;  and  the  officers  state,  that  the  objection  applied 
also  where  it  was  sworn  before  the  partner  of  the  attor- 
ney (6).]  That  affidavit  was  filed,  and  it  was  not  neces- 
sary to  have  another.  It  was  used  on  a  summons  before 
Vaughan,  B.,  in  December,  1831,  and  again  in  November, 
1832,  before  the  rule  was  moved  for,  and  no  objection  was 
then  made  to  it  on  account  of  its  antiquity.  [He  then 
went  into  the  merits,  but  the  Court  were  against  him  on 
that  point.] 


Lord  Lyndhurst,  C.  B. — The  stateness  of  the  affidavit 
is  alone  a  sufficient  objection ;  but,  on  account  of  your 
double  delinquency,  the  rule  must  be  discharged  with 

C08tS. 

Rule  discharged,  with  costs. 

(a)  Reg.  Gen.  H.  T.  2  Will.  4,  r.  6,  ante,  p.  184. 
(b)  See  1  Price,  1 16. 


Where  the  te- 
nant was  ill, 
service  on  the 
daughter,  who 
read  and  ex- 
plained the  de- 
claration tp  her 
father,  was  held 
sufficient. 


Doe  d.  Cockburn  t\  Roe. 

e/.  JERVIS  moved  for  judgment  against  the  casual  ejec- 
tor. The  affidavit  stated,  that  the  declaration  was  deli- 
vered to  a  daughter  of  the  tenant  in  possession,  and  ex- 
plained to  her.  That  she  said  her  father  was  ill  up  stairs, 
and  that  she  would  go  up  and  see  him.  That  she  went 
up  stairs,  and  came  down  again,  and  said,  she  had  told  him 
and  explained  it  to  him.  The  affidavit  did  not  state  that 
deponent  believed  it  to  be  true. 


Per  Curiam. — We  think  this  is  a  sufficient  service  on 
the  father  under  the  particular  circumstances. 


Rule  absolute. 
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Doe  d.  Wingfield  v.  Roe* 

WHIT  MORE  moved  for  judgment  against  the  casual  Service  of  decia- 
ejector.     The  premises  were  at  Streatham,  and  appeared  mem  on  thT " 
to  be  uninhabited.     The  service  was  stated  to  be  on  the  J^Yt^dence 
wife,  at  the  husband's  residence,  at  Wandsworth.  "  sufficient, 

though  the  hus- 


Per  Curiam. — That  is  sufficient 

Rule  granted. 


band  does  not 
reside  on  the 
premises. 


in 


Poole  v.  Pembrey  and  Wife. 

JL  OMLINSON,  on  a  former  day,  had  obtained  a  rule  An  affidavit 

nisi  for  setting  aside  a  plea  in  abatement  of  non-joinder  in  abatement 

of  another  person  liable,  with  costs,  and  for  signing  judg-  ^e8^jftf,c 

ment.   The  declaration  was  in  indebitatus  assumpsit.    The  Plea> and  a 

...  i         /v»  *  variance  in  the 

Objections  were  tO  the  affidavit  of  truth.  christian  name 

entitles  the 
plaintiff  to  sign 

Addison  now  shewed  cause. — The  first  objection  is  that  judgment 
the  addition  of  the  deponent  is  not  stated,  in  pursuance  of  jection  to  such 
the  late  rule  (a).   The  affidavit  is  "  Edward  Pembrey,  one  ^SSS^1 
of  the  defendants,  maketh  oath,  and  saith,  that  the  plea  the  defendant  is 

not  stated, 

hereto  annexed  is  true  in  substance  and  fact.*'     He  con-  though  the  rule 

5  H  T  2  WilL. 

tended  that  the  rule  was  not  intended  to  apply  to  such  4,1/ general, 
an  affidavit.     [Bayley,  B. — It  is  made  by  one  of  the  defen-  TT  Semble.-— 

L       9     u  J  Upon  setting 

dants  in  the  cause  (6).] — Another  objection  is,  that  the  title  «»Me  *  pie*  in 

abatement  for 
irregularity,  no 

(a)  Reg.  Gen.  H.  T.  2  Will.  4,      See  the  forms,  3  Chitty  on  Plead-  costs  are  allow- 

tit.  "  Affidavit,"  rule  5.  "  The  ad-  ing,  (4th  ed.)  897, 902,  and  Tidd's   ed- 

dition  of  every  person  making  an  Forms,  tit.  "  Plea  in  abatement." 

affidavit  shall  be  inserted  there-  The  rule  of  H. T. 2  W//.  4,  is  not  in 

in."  fact  a  new  rule,  but  a  new  appli- 

[b)  It  was  the  usual  practice,  cation  of  the  old  rule  of  the  King's 
before  the  late  rule,  to  give  the  ad-  Bench,  M.  T.  15  Car.  2,  to  the 
dition  of  a  defendant  swearing  to  other  Courts :  and  the  words  of 
the  truth  of  a  plea  in  abatement,  both  rules  are  as  general  as  pos- 
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of  the  plea  is  the  14th  of  January,  and  the  affidavit  pur- 
ports to  be  sworn  at  Chester,  on  the  12th.  The  declara- 
tion was  on  the  10th.  [Bat/ley,  B. — The  affidavit  might 
have  been  annexed  to  the  plea  when  it  was  sworn.]  Al- 
lowance must  be  made  for  the  time  occupied  in  sending 
the  plea  to  town  (a).  The  last  objection  is,  that  in  the  de- 
claration the  parties'  are  described  as  "  Edward  Pembrey 
and  Ann  Mary  his  wife."  In  the  title  of  the  affidavit,  the 
parties  are  "  Edward  Pembrey  and  Mary  Ann  his  wife." 
He  contended,  that,  though  the  names  were  transposed, 
the  parties  were  sufficiently  identified.  She  is  stated  to 
be  his  wife,  non  constat  but  that  her  right  name  is  Mary 
Ann,  as  in  the  affidavit:  and  if  it  is  objected,  that  there  is 
no  averment  to  shew  that  they  are  the  same,  that  certain- 
ly would  be  an  objection  to  the  plea;  but  they  cannot  take 
advantage  now  of  objections  appearing  on  the  face  of  the 
plea,  which  would  have  been  good  grounds  of  demurrer. 

Per  Curiam. — The  objection  is,  that  your  affidavit  does 
not  agree  with  the  plea.  We  think  it  wrongly  intitled. 
It  must  be  in  such  a  form  as  that  perjury  can  be  assign- 
ed on  it.     The  rule  must  be  absolute. 


Tomlinson  applied  for  costs,  contending,  that  if  judg- 


sible — "  every  person  making  an  af- 
fidavit." In  Anon.  6  Taunt.  73,  i( 
was  held  in  the  Common  Pleas,  that 
an  affidavit  in  support  of  a  motion 
made  in  the  course  of  a  cause, 
which  stated  the  abode  of  the  de- 
fendant, and  styled  him  defendant, 
was  sufficient,  though  it  did  not 
contain  the  addition  of  his  degree; 
and  the  Court  there  observed,  that 
there  was  no  rule  in  that  Court,  as 
there  was  in  the  King's  Bench,  spe- 
cially requiring  the  addition  of  depo- 
nents; and  they  held,  that  an  affi- 
davit made  by  a  defendant  in  the 


cause  was  sufficient,  if  it  stated 
his  place  of  abode  and  referrtd 
to  his  quality  of  defendant."  The 
cases  upon  the  subject  of  addi- 
tions in  affidavits,  are,  Jarrttt  v. 
Dillon,  1  East,  13;  IT  Argent  v. 
Vivaiit,ld.  3^0;  Haslopev.  Thome, 
1  M.&  S.  103;  Smith  v.  Younger, 
3  Bos.  &  P.  550;  Vaissier  v.  Al- 
dvrson,  3  M.  &  S.  165.  It  has 
since  been  decided  that  this  is  a 
good  objection. 

{a)  See,  on  this  point,  Lang  v. 
Comber,  4  East,  348;  and  Basket 
v.  Bainard,  4  M.  &  S.  331,  occ. 
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nient  had  been  signed  at  once,  they  could  not  have  moved 
to  set  it  aside  except  on  payment  of  costs,  and  that  the 
rule  was  moved  with  costs. 

But,  per  Curiam. — Neither  party  has  costs  on  a  plea 
in  abatement:  and  you  are  not  entitled  to  ask  for  them, 
on  setting  aside  such  a  plea  for  irregularity. 

Rule  absolute,  unless  defendant  pleads  issua- 
bly  on  the  usual  terms,  within  ten  days,  or 
pays  debt  and  costs  within  that  time  (a). 


1833. 


(a)  In  Prince  v.  Nicholson,  4 
Taunt.  3J3,  it  was  held,  that  an 
affidavit  verifying  a  plea  puis  dar- 
rein continuance  was  sufficient, 
though  it  was  not  in  titled  in  the 
cause.  The  Court  there  said, "  that 
it  was  generally  required,  and  was 
a  proper  rule,  that  the  affidavit 
shall  be  intitled  in  the  cause,  that 
it  might  be  sufficiently  certain  in 
what  cause  it  is,  to  admit  of  an 
indictment  for  perjury ;  but  this 
affidavit  refers  to  the  annexed  plea, 
and  the  annexed  pica  is  in  the 
cause,  and  verba  relata  videntur 
ineste:  therefore,  it  amounts  to 
the  same  thing,  as  if  the  affidavits 
were  intitled,  and  the  plaintiff 
could  prosecute  for  perjury  on 
this  affidavit."  But  in  Richards  v. 
Setree,  3  Price,  301,  where  there 
was  a  variance  between  the  title 
of  the  affidavit  and  the  title  of  the 


cause,  Thompson,  C.  B.,  said  "Cer- 
taiuly,  wherever  an  affidavit  is 
made  in  a  suit  that  has  been  com- 
menced, it  ought  to  be  intitled, 
and  as  of  the  precise  cause  in 
which  it  is  to  be  used.  A  case 
has  been  cited,  where  it  is  said 
the  Court  of  Common  Pleas  re- 
ceived an  affidavit  without  title, 
because  the  Court  thought  that, 
by  reference  from  the  body  of  it, 
the  title  of  the  cause  might  be 
supplied  by  the  one  prefixed  to 
the  anuexed  plea.  But,  even  sup- 
posing that  to  have  been  rightly 
decided,  it  does  not  apply  to  the 
present  case;  for  here  a  specific 
title  is  given  to  the  affidavit,  and 
that  turns  out  to  be  not  the  title  of 
this  cause.  In  assigning  perjury 
it  must  be  shewn,  that  there  was 
such  a  cause  pending  as  that  from 
which  the  affidavit  takes  title." 
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Spivy  v.  Webster. 

Though  a  party  HoGGINS,  moved  for  an  attachment  against  the  plain- 
is  at  one  time  in  m  or 

contempt  for  tiff,  for  not  paying  certain  costs,  pursuant  to  the  Masters 
which  have  been  allocatur.  A  similar  motion  was  made  last  term;  but,  in 
^Mf  befor^'  consecluence  °f  some  informality,  that  rule  had  been  dis- 
attachment  is      charged  with  costs.     Mr.  Baron  Vaughan  had  since  made 

moved  for,  the  .  .         ,  n   ,  .  .  «>■»..- 

sum  due  be-  an  order,  that  the  costs  of  that  rule,  amounting  to  11/.  17*., 
^n^Mh  should  be  deducted  from  the  sum  of  44/.  10*.  claimed  by 

demand  of  the  the  defendant.  The  sum  of  44/.  10*.  had  been  duly  de- 
reduced  sum  m  * 

must  be  made  manded,  before -the  former  motion  for  an  attachment  had 
tion7oTan\7-°"  been  made:  no  demand  had  been  since  made  of  the  costs, 
tachmem.  minus  the  n/#  ns  ordered  to  be  deducted. 

The  Court  held,  that  such  demand  was  necessary,  and 
refused  the  rule. 

Rule  refused. 


Hall  v.  Forget. 
Where  the  J_  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause 

plaintiff  failed  in  °     *  ' 

recovering  the  why  the  defendant  should  not  be  allowed  his  costs,  under 
he'arrestedthe  *he  43  Geo.  3,  c.  46,  s.  3.  The  arrest  was  for  68/.  and 
defendant,  the     the  arbitrator,  to  whom  the  action  was  referred,  awarded 

Court  allowed 

the  defendant      that  the  sum  of  231.  only  was  due.     The  plaintiff  was  a 

his  costs  under 

the  43  Geo.  3,  c.  broker,  and  had  been  employed  by  the  defendant,  and 

•TCounTwasvery  *nere  was  a  l°ng  account  between  them,  which  had  been 
long  and  had      running  from  1829  to  1832,  and  amounting  to  upwards  of 

been  running  for  .  °  #  °  * 

several  years;  it  900/.;  the  sum  claimed  was  the  balance  alleged  to  be  due: 
fheremust  have  the  defendant  had  been  applied  to  several  times  for  it,  and 
been  either  gross  sajj  jie  woul(]  send,  and  on  one  occasion  offered  to  give 

neglect  or  wilful  '  ° 

overcharges  in  two  bills  for  the  balance  claimed,  amounting  to  68/.  and 
account.  upwards,  including  interest.     The  whole  account  was  in- 

to^eitwdS"  vestigated  before  the  arbitrator,  and  forty  or  fifty  of  the 
than  confined  in  items  were  found  to  be  wrong :  some   few  of  the  items 

its  operation. 
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charged  less  than  was  actually  due,  amounting  together  to         1833. 
SI.  or  4/.:  the  other  mistakes  in  the  account  were  over- 
charges to  the  amount  of  9/.  8*.,  and  too  high  a  charge  for 
commission  was  also  made. 

Law  and  Richards  shewed  cause. — They  contended 
that  this  was  not  a  case  contemplated  by  the  act;  and 
though  it  might  be  a  salutary  construction,  to  apply  the 
act  to  a  case  like  the  present,  that  was  not  the  construc- 
tion which  the  act  had  heretofore  received.  The  account 
*was  of  great  length ;  the  sum  claimed  was  cut  down  by  an 
examination  of  the  whole  account,  and  the  sums  disallowed 
bore  but  a  small  proportion  to  the  whole  amount:  and 
here  the  defendant  had  actually  promised  to  pay,  and  even 
offered  to  give  bills.  [Bayley,  B. — At  that  time  he  did 
not  know  of  the  overcharges.]  The  overcharges  arose 
from  a  mistake  of  the  clerk,  in  making  out  the  account. 
[Bayley,  B. — The  plaintiff  has  either  been  guilty  of  gross 
neglect  or  wilful  misrepresentation.]  The  plaintiff  has 
sworn  that  he  believed  the  whole  sum  to  be  really  due. 
There  is  nothing  to  shew  wilful  misrepresentation  on  his 
part.  There  must  be  such  evidence  in  support  of  this 
motion,  as  would  establish  an  action  for  a  malicious  arrest: 
in  more  than  one  case  it  has  been  held  so  by  the  Court; 
the  act  substituted  a  summary  remedy  for  the  action  for 
a  malicious  arrest.  They  cited  a  case  of  Stovin  v.  Tay- 
lor (a).     It  would  be  too  much  to  say,  that  there  is  here 

(a)  Not  reported.  The  learned  counsel  has  obliged  us  with  the  fol- 
lowing note  of  the  case,  K.  B.,  Hil.  T.,  3  Will.  4. 

Stovin  v.  Taylor. 

BUTT  moved  for  a  rule  calling  on  plaintiff  to  shew  cause  why  the  Where  there  is 
Master  should  not  tax  the  defendant  her  costs  under  the  43  Geo.  3,  5  reasonable 

'   doubt  in  law  as 

c.  46,  the  plaintiff  not  having  recovered  the  amount  for  which  he  to  the  right  of 

held  the  defendant  to  bail.    The  motion  was  founded  on  an  affidavit.  theP,aintifft° 

9   recover  part  of 

stating  that  the  defendant  was  held  to  bail  for  28/.;  that  the  declaration  his  demand:— 

Held,  that  de- 
fendant was  not  entitled  to  claim  the  benefit  of  the  43  Geo.  3,  c.  46. 
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a  want  of  all  reasonable  or  probable  cause.  It  would  be 
impossible  for  a  plaintiff  bringing  an  action  for  a  balance, 
to  arrest  the  defendant,  if,  upon  a  scrupulous  examination 
of  a  long  account,  the  plaintiff,  not  being  able  to  substan- 
tiate his  claim  to  the  whole,  should  be  liable  to  lose  his 
costs. 


Williams,  contra. — Malice  is  not  made  necessary  by  the 
act.  The  object  of  the  act  was  to  protect  defendants  from 
the  inconvenience  of  putting  in  bail  for  claims  to  which  the 
plaintiff  is  not  entitled. — He  was  then  stopped  by  the  Court. 


Bayley,  B. — The  rule  ought  to  be  made  absolute;  no 

was  on  a  bill  of  exchange,  (drawer  against  acceptor),  for  12/.  12s.  and 
the  common  counts.  The  particulars  of  demand  contained  an  item 
for  the  amount  of  the  bill;  and  15/  2s.,  the  costs  to  which  the  plain- 
tiff had  been  put  by  reason  of  his  being  sued  as  drawer  of  the  same 
bill.  At  the  trial  at  London,  before  the  Lord  Chief  Justice,  the  plain- 
tiff recovered  a  verdict  for  12/.  12s.  only,  the  counsel  for  the  plaintiff 
admitting  that  he  could  not  recover  the  residue.  Dawson  v.  Morgan^  9 
B.& C.GIB,  was  cited. 

Patteson,  J. — That  was  the  case  of  indorsee  against  acceptor,  be- 
tween whom  there  is  no  privity. 

Butt. — Upon  principle,  there  is  no  distinction  between  that  case 
and  the  present.  The  only  privity  between  the  drawer  and  acceptor 
is  on  the  bill :  and,  upon  the  dishonour  of  the  bill,  the  drawer  is  bound 
to  pay;  if,  then,  he  neglects  to  do  this,  and  suffers  himself  to  he  sued, 
he  cannot  recover  the  costs  against  the  acceptor..  Here,  indeed,  the 
plaintiff  has  merely  declared  on  the  bill;  and  if  there  were  any  pre- 
tence for  the  action,  the  plaintiff  should  have  raised  the  point  by  de- 
claring specially. 

Per  Curium. — It  is  not  so  clear,  that  a  drawer  cannot  recover  such 
costs  against  an  acceptor;  it  is  perhaps  reasonable  that  he  should:  and 
we  think  that  this  is  not  an  instance  (there  being  reasonable  doubts  on 
the  question,)  where  the  defendant  should  be  allowed  his  costs. 

Rule  refused. 
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objection  is  said  to  have  been  made;  but  if,  at  the  time  of  .  1833, 
offering  the  bills,  the  defendant  had  known  that  false 
charges  had  been  made,  it  would  have  been  waste  of  time 
to  say  he  approved  of  the  account:  but  he  did  not  disco- 
ver  the  objections  till  afterwards.  Here  he  was  liable  for 
251.,  and  was  arrested  for  68/.,  and  9/.  are  shewn  to  have 
been  charged  for  disbursements,  which  were  never  made. 
In  almost  every  item  there  is  some  mistake:  on  the  credit 
side  two  or  three,  and  on  the  debit  side  ten  or  twelve.  It 
was  the  duty  of  the  defendant  to  be  accurate;  he  ought  to 
have  regularly  entered  in  a  book  what  he  disbursed ;  the 
fault  lies  peculiarly  within  his  own  knowledge.  Is  it  a  case 
within  the  words  of  the  act?  The  words  are,  "  If  the  plain- 
tiff shall  not  recover  the  amount  for  which  the  defendant 
shall  have  been  arrested,  such  defendant  shall  be  entitled 
to  his  costs."  Then  there  is  a  proviso  "  that  it  shall  be 
made  appear  to  the  Court  by  affidavit,  that  the  plain- 
tiff had  not  any  reasonable  or  probable  cause  for  arresting 
the  defendant  for  that  amount ;"  without  that  proviso  a 
defendant  would  have  had  costs  in  every  case.  It  has 
been  contended,  that  this  case  does  not  come  within  the 
principle  upon  which  the  Courts  have  acted;  that  the 
Courts  have  looked  to  see  whether  the  arrest  was  mali- 
cious; but  the  cases  have  gone  on  the  reasonable  or  pro- 
bable cause.  There  is  a  case  Feely  v.  Reed  (a),  where  ex- 
ecutors were  held  liable;  and  also  Glenville  v.  Hutchins  (6); 
and  the  very  point  was  determined  in  Donlan  v.  Brett  (c), 
where  it  was  held,  that,  to  entitle  a  defendant  to  avail  him- 
self of  this  act,  it  is  not  necessary  he  should  shew  malice; 
but  it  is  sufficient  for  him  to  make  out  that  there  was  a 
want  of  reasonable  or  probable  cause  for  the  arrest. 
To  entitle  a  defendant  to  costs,  it  is  not  necessary  that 
the  arrest  should  be  malicious ;  all  that  is  necessary  is  a 
want  of  reasonable  or  probable  cause.     As  to  the  9/.  8s. , 

(a)  5  B.&  A.  515,  note  (a).    (6)  IB.&C.91.    (c)  10  B.  &C.  117. 


'00  CASES  ON  POINTS  OF  PRACTICE,  EXCII. 

1833.  there  is  absolutely  none.  The  ground  of  arrest  is,  that  the 
plaintiff  has  paid  those  sums ;  he  has  not  done  so.  It  is  said, 
that  is  a  small  item:  but  there  is  a  sum  of  33/.  more;  the 
plantiff  could  not  suppose  he  had  a  reasonable  ground  for 
the  whole  sum.  The  act  of  parliament  is  a  very  salutary 
one,  and  I  am  not  disposed  to  relax  it.  In  the  early  de- 
cisions upon  the  act,  it  was  held  that  malice  was  necessary; 
but  that  is  now  exploded ;  all  these  cases  rest  on  their  own 
peculiar  circumstances.  I  was  at  first  struck  with  the  ob- 
servation that  the  account  was  long;  but  the  plaintiff  ought 
to  have  known  that  he  had  no  right  at  all  to  a  great  part 
of  it. 

Gurney,  B. — The  way  in  which  the  account  is  made  out, 
shews  that  the  defendant  did  not  keep  correct  accounts, 
and  trusted  to  his  employers  not  discovering  the  mistake. 
A  practice  has  grown  up  among  brokers  of  charging  sums 
not  actually  paid.  The  act  is  intitled  "  an  act  to  prevent 
frivolous  and  vexatious  arrests."  We  must  look  to  the 
act,  to  see  what  those  vexatious  arrests  are;  and  they  are 
described  to  be  cases,  where  there  is  no  reasonable  or  pro- 
bable cause  for  the  arrest;  this  is  a  case  of  that  descrip- 
tion.    The  rest  of  the  Court  concurred. 

Rule  absolute. 


STACEY  t>.  FlELDSEND. 

A  prisoner, who  JjLUMFREY  had  obtained  a  rule  for  discharging  the 
tody  for* twelve  defendant  out  of  custody,  he  having  been  in  prison  twelve 
month,  for  a      months  for  a  debt  under  20/. 

debt  or  for  da- 
mages not  ex- 
entitled  to  his  Hoggins  shewed  cause. — The  words  of  the  act  (a)  are, 
futety  M^mat-  "  That  all  persons  in  execution  upon  any  judgment,  for  any 

ter  of  right. 

(a)  48  Geo.  3,  c.  123. 
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debt  or  damages  not  exceeding  20/.,  exclusive  of  the  costs  1833. 
recovered  by  such  judgment,  and  who  shall  have  lain  in 
prison  thereupon  for  the  space  of  twelve  successive  ca- 
lendar months  next  before  his  application  to  be  discharg- 
ed, shall,  upon  application  for  that  purpose,  in  term  time, 
made  to  his  Majesty's  superior  Courts  of  record,  to  the  sa- 
tisfaction of  such  Court,  be  forthwith  discharged  out  of 
custody  as  to  such  execution,  by  the  rule  or  order  of  such 
Court"  The  affidavit  stated  that  the  defendant  had  three 
houses,  and  received  the  rent  for  them:  and  that  the  plain- 
tiff had  offered' to  discharge  him,  upon  his  giving  security 
upon  the  property.  He  contended  that  the  act  enabled 
the  Court  to  look  into  the  circumstances  of  the  cases,  and 
that,  if  the  Court  were  not  satisfied,  they  might  refuse  to 
discharge  him. 

Per  Curiam. — We  have  no  discretion.  The  words  "  sa- 
tisfaction  of  the  Court"  refer  to  the  fact  of  his  imprison- 
ment for  twelve  months,  &c. 

Rule  absolute. 


Marryott  v.  Clapp. 

mSEARE  had  obtained  a  rule  to  shew  cause  why  the  if  a  defendant 

Master  should  not  review  his  taxation,  and  why  the  plain-  pfrt"f^  debt 

tiff  should  not  pay  all  costs  since  an  offer  made  by  the  which  the  Plain- 

'  tiff  refuses  to 

defendant  to  pay  the  sum  of  9/.  2s.  6c/.,  and  why  the  de-  accept,  and  the 

fendant's  costs  since  that  time  should  not  be  set  off  against  payTth"  money 

the  plaintiff's  costs.     The  circumstances  were  these:  the  l?t0  ?°.ur?! Land 

*  ...  ;  the  plaintiff 

writ  sued  out  by  the  plaintiff  was  indorsed  to  pay  11/.  10*.  takes  it  out,  the 

lrf.;  the  particulars  of  demand  claimed  only  9/.  2s.  6d.,  titled  to  costs'1" 

but  that  was  alleged  to  have  been  by  mistake,  as  the  larg-  ^°Se*ffetJ!ne 
er  sum  was  due.     A  plea  of  misnomer  having  been  plead- 
ed, the  plaintiff  took  out  a  summons  to  amend  the  declara- 
tion and  particulars ;  and  an  order  for  that  purpose  was 


0. 

FlELDSBMD. 
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1833.  made  on  November  24th.  On  the  28th,  the  costs  of  the 
staoby  amendment  were  taxed.  On  the  29th,  a  summons  was 
taken  out  by  the  defendant,  for  staying  proceedings  on 
payment  of  9/.  2s.  6d.,  which  was  attended  before  Bayley, 
B.,  who  recommended  the  plaintiff  to  accept  8L,  and  the 
defendant  to  forego  the  costs  of  the  amendment:  the  defen- 
dant having  refused  to  pay  the  8/.,  both  parties  determin- 
ed to  stand  on  their  rights,  and  the  plaintiff,  on  December 
18th,  paid  the  costs  of  the  amendment.  On  December 
20th,  another  summons  was  taken  out  by  the  defendant, 
for  setting  aside  the  proceedings  for  irregularity,  which 
was  attended  before  Holland,  B.,  and  dismissed  for  irregu- 
larity; and  then  defendant  tendered  9/.  2*.  6tf.  which  the 
plaintiff  again  refused  to  accept:  the  defendant  then  plead- 
ed, and  paid  9/.  2s.  6d.  into  Court,  which  the  plaintiff  af- 
terwards accepted.  The  Master  taxed  the  costs  at  8£  £«., 
without  allowing  the  defendant  any  costs.  It  was  contend- 
ed for  the  defendant,  that  be  ought  to  have  been  allowed 
his  costs  from  the  time  of  the  first  offer,  or  at  all  events 
from  the  time  of  the  second  offer,  on  December  20th;  and 
James  v.  Raggett  (a)  was  cited. 

Erie,  contrd,  contended  that  the  defendant  had,  by  his 
conduct,  precluded  himself  from  his  right  to  costs. 

Per  Curiam. — It  is  a  general  rule,  that  if  a  party  offers 
what  you  afterwards  take,  without  getting  more,  you  must 
pay  costs  up  to  that  time ;  the  defendant  is  entitled  to  his 
costs  from  the  20th  December.  The  case  cited  does  not 
apply. 

Rule  absolute :  no  costs  on  either  side. 

(«)  2  B.  &  Aid.  776. 
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Mahoney  V.  Fraser. 

In  trespass  for  breaking  and  entering  the  plaintiff's  house  Where  a  party 

n  i_      •  iaaa/  "entitled  to 

and  turning  him  out  of  possession,  the  jury  gave  ivWl.  m0veforanew 

damages;  which  was,  in  fact,  the  full  value  of  the  plaintiff's  1^^^ 

interest  in  the  house.     Upon  a  motion  for  a  new  trial,  on  Court  cannot 

r  m  limit  the  inquiry 

several  grounds,  the  Court  expressing  an  opinion  that  there  to  one  particu- 

must  be  a  new  trial  on  the  ground  of  excessive  damages —  migrant  it 


generally. 


'Hutchinson,  for  the  plaintiff,  contended  that  the  new 
trial  ought  to  be  confined  to  that  point;  but-*- 

Per  Curiam. — We  cannot  do  that.  Where  it  is  matter 
of  right  to  have  a  new  trial,  the  Court  cannot  confine  or 
limit  the  inquiry;  where  it  is  a  matter  of  indulgence  only, 
they  may. 

Rule  absolute,  generally  (a). 

(a)  Same  case  1  Cr.  &  M.  325. 


Williams  v.  Smith  and  Another. 

ARCHBOLD  applied  for  a  habeas  corpus  ad  respondent  where  one  of 
dum,  to  bring  up  a  defendant,  who  was  in  the  custody  of  ^  ?« cMtody 
the  Marshal  in  this  action,  and  also  in  another  action  in  on  a  criminal 

charge,  tne 

the  King  s  Bench,  and  in  criminal  custody  under  a  Judge  s  Court  allowed 
warrant.  This  action  was  against  two  defendants,  one  of  brought  up,  to 
whom  had  been  served,  and  the  other  arrested  on  a  ca-  be jCharg!1d  wilb 

a  declaration. 

pias.  \Bayley  B.,  suggested  that,  under  the  new  process 
act,  he  might  have  a  writ  of  detainer  against  him.]  Our 
object  is  to  charge  Smith  with  a  declaration;  we  do  not 
want  to  change  the  custody ;  the  other,  whom  we  have  serv- 
ed, we  cannot  serve  again :  and  if  we  charge  this  one  with 
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1833.        a  declaration9  we  can  declare  against  the  other  who  has 
^Z^y     not  appeared. 

V. 

Fhaser.  Bay  ley,  B. — You  may  take  your  rule. 

Rule  granted 


Rogers  v.  Jones. 
If  the  affidavit     CHANNEL  objected  to  the  affidavit  of  justification, 

of  justification  " 

states  that  the     that  the  word  "  possessed"  was  used  instead  of  "  worth," 

l|AI|       AHA       ••     |tA0  ^   _ 

seated"  of  a        an^  ^e  referred  to  a  case  of  Simpson's  bail  (a),  in  this 
Ctetd'lf um' in"  Court,  *n  w^ch  that  was  held  to  be  a  good  objection. 

"  worth,"  the 

sufficient  and"         John  Jervis,  contrd,  said  this  was  country  bail,  and  the 
must  be  amend-  affidavit  followed  the  form  given  by  the  new  rules  of  T. 

T.  1  Will.  4,  r.  3  (6),  in  which  the  word  possessed  is  used. 

He  submitted,  that,  having  followed  the  form,  that  was 

sufficient,  or,  if  the  plaintiff  was  not  satisfied,  time  should 

be  given  without  payment  of  costs. 

Channel  referred  to  the  late  rule  of  1  H.  T.  2  Will.  4,  r. 
1 9  (c),  which  is  general,  applying  as  well  to  country  as  to  other 
bail ;  and  expressly  says,  that  affidavits  shall  be  deemed 
insufficient,  unless  each  bail  swears  he  is  worth  the  amount 
required  over  and  above  his  just  debts. 

The  Court  seemed  at  first  inclined  to  the  opinion,  that, 
taking  the  two  rules  together,  the  word  possessed  was 
equal  to  the  word  worth :  but  upon  examination  of  the 
rules  and  the  form  of  affidavit,  they  held  that  the  defen- 
dant had  not  complied  with  the  rules,  either  in  substance 
or  form.     Time  was  however  given. 

The  costs  to  be  costs  in  the  cause. 

(«)  Ante,  p.  605.  (b)  Ante,  p.  103.  (c)  Ante,  p.  189. 
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COURT  OF  COMMON  PLEAS. 


JWfc&adma*  ©erm, 


IN  THE  THIRD  YEAR  OF  THE  REION  OF  WILLIAM  IV. 


Shaw  v.  Arden  and  Another,  Gents.  &c.  1832. 

A  HIS  was  an  action  to  recover  the  sum  of  19/.  8s.  lief.  The  jury  have  a 
The  defendants,  who  were  attornies,  pleaded  a  set-off  of  dering^i^attor- 
21/.  13*  Gd.  for  business  done  for  the  plaintiff  in  the  Pa-  ™f*  bill,  to  re- 

*  .  ject  any  item 

lace  Court,  and  also  paid  the  sum  of  31.  10s.  into  Court,  which  is  aitoge- 
The  facts  were  these — The  defendants  were  employed  by  buViuUe'not  a 
the  plaintiff  to  sue  in  the  Palace  Court  a  person  named  |^^,Jectt 
Cooper  and  his  son,  upon  a  joint  and  several  promissory  of  which  may 
note.     Two  actions  were  commenced  upon  it.     When  the 
causes  were  so  far  advanced  as  to  entitle  the  plaintiff  to  sign 
judgment,  terms  of  compromise  were  offered  by  the  elder 
defendant.     Proceedings  were  accordingly  stayed  upon 
certain  conditions.     The  plaintiff  afterwards  wrote  to  his 
attornies  desiring  them  to  proceed  in  the  actions,  as  Cooper 
had  not  fulfilled  his  promise.    Judgment  was  accordingly 
signed  and  execution  issued  against  the  Coopers;  who  ob- 
tained a  rule  to  set  aside  the  judgment,  on  the  ground  of 
its   having  been  signed  against  good  faith.      Cause  was 
shewn  against  the  rule,  but  it  was  made  absolute,  with  costs. 
The  costs  paid  by  the  defendants  to  Coopers1  attorney,  the 
plaintiff's  costs  in  shewing  cause,  and  the  costs  of  sign- 
ing judgment,  formed  the  defendants'  set-off  to  the  present 
action.   Tindal,  C.  J.,  who  tried  the  cause,  directed  the  at- 
tention of  the  jury  to  the  question  of  whether  the  defendants 

VOL.  I.  AAA 
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1832.  had  exercised  a  proper  discretion,  with  a  view  to  the  inter- 
est of  their  client,  in  signing  and  endeavouring  to  support 
the  judgment;  or  whether  they  had  taken  those  proceed- 
ings unnecessarily  and  improperly.  The  jury  found  for 
the  plaintiff,  damages  16/. 

Adams,  Serjt.,  moved  to  set  aside  that  verdict,  on  the 
ground  that  the  learned  Judge  had  misdirected  the  jury, 
and  improperly  admitted  evidence  as  to  the  utility  of  the 
proceedings  in  the  Palace  Court.  He  cited  Tempter  v. 
M'Lachlan(a),  and  Hatty.  Featherstonehaugh  (6). 

Per  Curiam. — The  question  is,  whether  evidence  was  im- 
properly admitted,  or  the  cause  improperly  left  to  the 
jury.  The  validity  of  the  claim  of  set-off  having  been  de- 
nied by  the  plaintiff,  we  must  consider  the  case,  with  re- 
gard to  the  defendants,  as  if  they  were  now  suing  on  a  bill 
for  business  done.  As  to  the  first  point,  we  are  of  opinion 
that  evidence  was  properly  admitted  to  shew  the  utility  or 
inutility  of  the  different  items  in  the  defendants'  set-off,  as 
it  was  competent  for  the  jury  to  discriminate  between  those 
different  items.  If  an  entire  item  were  for  work  partly 
useful,  the  jury  could  not  reduce  that  item  in  an  action  to 
recover  the  amount  of  the  bill,  but  resort  must  be  had  to  a 
cross  action.  Entire  items  for  useless  work  may  be  reject- 
ed by  the  jury.  That  was  decided  in  Hall  v.  Featherstone- 
haugh, which  is  an  authority  for  dividing  an  attorney's 
bill.  Then,  as  to  the  second  point,  it  is  clear,  that  a  party 
cannot  enforce  a  charge  for  business  which  is  useless  to  his 
employer.  That  this  work  was  useless  to  the  plaintiff  is 
shewn  by  the  result.  However,  the  result  would  not  be 
conclusive  to  shew  that  it  was  improperly  undertaken. 
That  was  a  question  for  the  jury,  and  on  which  there  was 
conflicting  evidence.     There  was  therefore  nothing  impro- 

(«)  2  N.  R.  136.  (6)  5  M.  &  P.  541 ;  S.  C.  7  Bing.  569. 
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per  in  leaving  it  for  the  jury  to  consider,  whether  the  de-         1832. 
fendants  in  signing  judgment  had  acted  with  the  discre- 
tion due  to  the  plaintiff's  interest. 

Rule  refused. 


Orchard  v.  Glover. 
ON  shewing  cause  against  a  rule  for  changing  the  defen-  An  expecta&m 

that  ft  C&1M6 

dant's  bail,  it  appeared  that  the  reason  for  not  putting  in   would  be  »et tied, 
good   bail  at  first  was,  that  he  anticipated  the   action   £enUtie"ade- 
would  be  settled,  fendant  to 

change  hu  baU. 

Tindal,  C  J.— The  rule  of  T.  T.  1  Will  4  (a)  would  be 
of  no  use,  unless  the  party  seeking  to  change  bail  shewed 
to  the  Court  an  adequate  reason  for  not  putting  in  good 
bail  at  first.  No  adequate  reason  has  here  been  assigned, 
and  therefore  the  bail  cannot  be  changed. 


Rule  discharged. 


(«)  Ante,  p.  103. 


Wickham,  Demandant,  Foreman  and  Wife,  Deforciants. 

rwILDE,  Serjt.,  moved  that  this  fine  might  pass,  al-  Where  a  fine 
though  the  affidavit  of  acknowledgment  was  on  paper,  in-  to*paM  without 
stead  of  parchment.     The  conusors  resided  at  Leghorn,  *n*^£*l°n 
and  the  praecipe  and  concord  were  sent  along  with  the  af- 
fidavit, engrossed  on  parchment.    All  the  documents  were 
returned,  with  the  exception  of  the  affidavit;  instead  of 
that,  and  of  the  certificate  of  swearing,  authenticated  co- 

A  a  a  2 
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1832. 

WlCKHAM, 

Demandant, 
Foreman, 
Deforciant 


pies  were  sent,  engrossed  on  Tuscan  stamped  paper,  an- 
nexed to  the  praecipe  and  concord.  From  those  copies,  it 
appeared  that  the  affidavits  had  been  sworn  before  a  com- 
petent authority,  and  the  certificate  duly  made  and  authen- 
ticated. The  original  affidavit  was  deposited  in  the  tribu- 
nal, according  to  the  laws  of  Tuscany.  The  copies  were 
attested  by  the  auditor  of  the  Court,  and  signed  by  a  no- 
tary public,  and  a  translation  by  the  translator  of  the  tri* 
bunal  was  attested  by  the  consul. 

Passed, 


An  attorney's 
bill  for  business 
done  at  Quar- 
ter Sessions 
must  be  deliver- 
ed, pursuant  to 
2  Geo.  2,  c.  23,  a 
month  before  ac- 
tion brought 


Sylvester  and  Another  v.  Webster  and  Another* 

X  HIS  was  an  action  on  an  attorney's  bill.  Among  the 
items  were  charges  for  attending  at  the  ClerJcenwell  Ses- 
sions-house, to  ascertain  whether  a  bill  of  indictment  had 
been  found  against  a  person,  for  whose  appearance  at  the 
Sessions  the  defendants  were  bail ;  for  attending  at  the  of- 
fice of  the  clerk  of  the  peace,  when  the  Sessions  had  ended, 
to  obtain  the  discharge  of  the  defendants'  recognizances, 
and  paying  a  fee  to  the  clerk  of  the  peace  for  that  dis- 
charge. No  other  items  for  business  done  in  Court  were 
contained  in  the  bill.  No  bill  was  delivered  by  the  plain- 
tiffs a  month  before  action  brought.  The  plaintiffs  had  a 
verdict,  and  leave  was  given  to  the  defendants  to  move  to 
enter  a  nonsuit,  on  the  ground  that  the  bill  was  taxable 
under  the  2  Geo.  2,  c.  23,  s.  23,  and  consequently,  that  the 
plaintiffs  should  have  delivered  their  bill  a  month  before 
they  brought  their  action.  A  rule  nisi  for  that  purpose 
having  been  obtained — 


Wilde  and  Andrews,  Serjts.,  shewed  cause. — They  con- 
tended, that  the  Court  of  Quarter  Sessions  was  not  one  of 
the  Courts  to  which  the  2  Geo.  2,  c.  23,  was  intended  to 
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apply;  and  that,  if  it  was  such  a  Court,  the  business  here         1832. 
charged  in  the  bill  was  not  performed  by  them  in  their  char-     Sylvester 
acter  of  attornies  in  Court.     They  cited  Stephenson  v.  v. 

Taylor  (a),  Fenton  v  Correa  (6),  Williams  v.  Odell  (c), 
Burton  v.  Chatterton  (d),  Wilson  v.  Gutteridge  (e)9  Smith 
v.  Wattleworih  (/),  Collins  v.  Nicholson  (g),  Sandon  v. 
Bourn  (h). 

Taddy,  Serjt.,  in  support  of  the  rule,  cited  Clarke  v. 
Donovan  (t),  Ex  parte  Williams  (j),  Smith  v.  Taylor  (k). 

Cur.  adv.  vulL 

Tin  dal,  C.  J.  (having  stated  the  facts  of  the  case) — The 
charge  for  attending  at  the  office  of  the  clerk  of  the  peace 
after  the  Sessions  were  over,  to  get  the  recognizances  dis- 
charged, and  which  were  discharged  on  paying  a  certain 
fee  to  the  clerk  of  the  peace,  appears  to  us  a  charge  for 
business  done  at  the  Quarter  Sessions.  The  discharge  of 
the  recognizances  must  be  considered  as  the  act  of  the 
Court,  which  alone  has  power  to  give  such  a  discharge,  al- 
though it  is  given  over  to  the  party  who  has  entered  into 
the  recognizance,  by  the  clerk  of  the  peace,  after  the  Ses- 
sions have  ended.  The  only  question  then  to  be  consider- 
ed, is,  whether  business  done  at  the  Quarter  Sessions 
comes  within  the  meaning  of  the  act.  That  it  does,  has  been 
held  in  two  cases :  first,  in  Ex  parte  Williams^  where  the 
Court,  after  making  inquiries,  reversed  their  former  deci- 
sion; and,  secondly,  in  Clarke  v.  Donovan,  where  the 
Court  of  King's  Bench  recognised  the  latter  decision,  and 

(a)  In  a  note  to  Ex  parte  WU-  (g)  2  Taunt.  321. 

liams,  4  T.  R.  142.  (A)  4  Camp.  68. 

(6)  Ry.  &  Mo.  262.  (*)  5  T.  R.  694. 

(c)  4  Price,  279.  (j)  *  T.  R.  496. 

(d)  3  B.  &  Aid.  486.  (k)  5  M.&P.66;  5.  C.7  Bing. 

(e)  3  B.  & C.  157 ;  4  D.  &R. 736.      262. 
(/)4B.&C.364;6D.&R.510. 
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1832.        observed,  "  there  was  no  reason  for  restraining  the  gene- 
ral words  of  the  first  part  of  the  clause,  which  requires  an 
v.  attorney  to  deliver  his  bill  one  month  before  he  commen- 

Webster 

ces  any  action  for  the  recovery  of  the  amount."  These 
decisions  have  been  acted  upon  for  a  long  period,  and 
therefore  ought  not  to  be  overturned,  unless  the  Court 
can  clearly  see  that  the  construction  put  on  the  act  in  those 
two  cases  is  wrong*  We  cannot  arrive  at  any  such  conclu- 
sion. It  may,  in  addition,  be  remarked,  that,  by  the  subse- 
quent statute  of  the  22  Geo.  2,  c.  46,  s.  12,  "no  person 
whatsoever  shall  act  as  attorney,  at  any  general  or 
Quarter  Sessions  of  the  peace,  for  any  county  &c,  within 
the  kingdom,  either  with  respect  to  matters  of  a  criminal 
or  civil  nature,  unless  such  person  shall  have  been  admit- 
ted an  attorney  of  one  of  His  Majesty's  Courts  of  Record 
at  Westminster,  and  duly  enrolled,  pursuant  to  the  act  2 
Geo.  2."  If  we  construe  these  statutes  as  made  in  pari 
mater  id,  there  appears  no  reason  why  an  action  brought  by 
the  same  person  to  recover  fees  for  business  done  in  the 
Court  of  Quarter  Sessions  should  not  be  subject  to  the 
same  law  as  an  action  "  for  fees,  charges,  and  disburse- 
ments at  law  or  in  equity "  is  subjected  to  by  the  2  Geo.  2. 
The  rule  for  entering  a  nonsuit  must  therefore  be  made 
absolute. 

Rule  absolute. 


Newark,  Vouchee. 

if  a  recovery  be  JL&OMPAS,  Serjt,  moved  that  the  recovery  in  this  case 
son  of  a  peer,  might  pass.  The  vouchee  was  the  son  of  a  peer,  but  was 
the  Court  will     (jescribed  in  the  dedimus  and  acknowledgment  as  "  Charles 

fill  l O  it  ll  lO    DftS8| 

although  the  ac-  Henry  Pierrepoint,  commonly  called  Lord  Viscount  New- 
is's'tened  with     ark;"  and  he  had  signed  the  acknowledgment  "  Newark" 

his  name  of 

courtesy  only, 

if  be  be  described  on  the  record  as  "  commonly  called  Lord"  &c. 
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In  the  case  of  Tatton,  demandant,  Grey,  vouchee  (a),  the         1832. 
Court  would  not  allow  a  recovery  to  pass,  because  the  ac-       ^~*y     ' 
knowledgment  had  been  signed  by  the  son  of  a  peer  with       Vouchee! 
his  name  of  courtesy,  and  not  with  his  true  name.     But  that 
case  was  distinguishable  from  the  present,  because  the  re- 
cord described  the  vouchee  as  "  commonly  called  Lord 
Newark" 

Cur.  adv.  vulU 

Tindal,  C.  J. — The  Court  has  examined  the  record  in 
Tatton,  demandant,  Grey,  vouchee,  and  it  appears  that 
none  of  the  documents  in  that  case  described  George  Har- 
ry Grey  as  "  commonly  called  Lord  Grey**  As  this  case 
therefore  may  be  distinguished  from  that,  the  recovery  may 
pass. 

Passed. 

(a)  9  B.  Moore,  580;  S.C.2  Bing.  did. 


Manesty  v.  Stevens. 

t/ONES,  Serjt,  shewed  cause  against  a  rule  for  entering  if  a  plaintiff  de- 
an exoneretur  on  the  bail  piece,  on  the  ground  that  the  torongeneraT 
process  and  affidavit  of  debt  were  general,  and  the  declar-  J^Si^l1?11 
ation,  particular.     The  plaintiff  had,  in  her  general  char- 
acter, arrested  the  defendant,  and  declared  against  him  in 
her  character  of  executrix.    He  contended,  that,  although 
where  the  process  was  particular,  and  the  declaration  ge- 
neral, the  proceedings  were  bad,  yet,  where  the  process  was 
general,  and  the  declaration  particular,  no  objection  could 
be  raised.    He  cited  Lloyd  v.  Williams  (a),  Weavers'  Com- 
pany v.  Forrest  (ft),   Watson  v.  Pitting  (c),  Rogers  v.  Jen- 
kins (</),   Douglas  v.  Islam  (e),   Canning  v.  Davis  (/), 

(a)[3  Wils.  141 ;  2  W.  Bl.  722.  (</)  1  B.  &  P.  383. 

(b)  2  Str.  1232.  (e)  8  T.  R.  416. 

(c)  3  B.  &  B.  4.  (/)  4  Burr.  2417- 
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1832.        Jshworth  \.  Ryal(a).    In  that  case  it  was  expressly  de- 
M  cided,  that  such  a  variance  does  not  discharge  the  bail. 


V. 

Stevens. 


Wilde,  Serjt.,  contrh,  cited  Hatty  v.  Tipping  (b),  where 
the  Court  held,  that  the  plaintiff  should  lose  bis  bail,  be- 
cause he  had  declared  differently  from  bis  writ.  He  also 
cited  Turing  v.  Jones  (c),  where  the  latter  case  was  recog- 
nised. In  the  case  of  Marzetti  v.  ComteDu  Jouffroy  (d), 
Lord  Tenterden  observed,  "  With  regard  to  the  objection, 
that  the  affidavit  shews  a  cause  of  action  in  the  represen- 
tative character,  and  the  process  does  not  describe  the 
plaintiff  in  that  character,  I  think  the  case  falls  within  the 
established  rule,  that  the  addition  of  the  representative 
character  is  not  necessary  in  the  process.  If,  when  the 
plaintiff  declares,  he  should  set  out  a  cause  of  action  dif- 
ferent from  that  which  appears  in  the  affidavit  of  debt,  the 
defendant,  or  his  bail,  can  apply  to  the  Court  for  relief." 

Cur.  adv.  vuh. 

Tindal,  C.  J. — The  authorities  on  this  point  appear  to 
be  conflicting;  but  we  are  of  opinion,  that  the  present 
rule  ought  to  be  made  absolute.  We  think  that  the  bail 
are  entitled  to  have  an  exoneretur  entered  on  the  bail  piece, 
where  the  plaintiff  declares  for  a  cause  of  action  different 
from  that  stated  in  the  process,  as  in  the  present  instance, 
where  the  process  is  general,  and  the  declaration  particu- 
lar in  the  plaintiff's  character  of  executrix.  The  defen- 
dant could  not  avail  himself  of  this  variance;  but  we  think 
that  the  bail  can. 

Rule  absolute. 

(a)  1  B.&  Adol.  19.  (c)  5  T.  R.  402. 

(b)  3  Wils.  61.  (rf)  Ante,  p.  41. 
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Digby  v.  Alexander. 
In  this  case  judgment  of  respondeat  ouster  was  given  The  defendant 

_  r¥M  .  *  ,   pleaded  peerage, 

upon  a  plea  of  peerage.     I  be  cause  went  to  trial,  ana  and  judgment 
the  plaintiff  had  a  verdict.     A  ca.  sa.  was  issued  against  °^tee^at 
the  defendant;  and  a  rule  nisi  for  setting  it  aside,  on  the  g»*en  on  that 

nlea*  a  verdict 

ground  that  the  defendant  was  a  Scotch  peer,  was  after-  afterwards 

,i.-i  pasted  for  the 

wards  obtained.  plaintiff,  and  a 

ca.  so,  issued 
against  the  de- 

Stephen,  Serjt.,  shewed  cause,  and  cited  Lord  Banbury  s  fendant;  the 
case  (a),  Com.  Dig.  Dignity,  (F.3.),  Countess  oi  Rutland s  ^"td&e  tins 
case  (6),  In  the  Matter  of  the  Countess  of  Huntingdon  (c),  J^^JJ^ 
Vin.  Abr.  Abatement  (F.  b.),  Lord  Lonsdale  v.  Littledale  (</), 
Trustees  of  Taunton  Market  v.  Kimberley  (e). 

Toddy,  Serjt.,  in  support  of  the  rule,  cited  Trinderv. 
Shirley  (/),  Bac.  Abr.  {Execution),  3  Rep.  12,  Lord  Sa- 
vile's  case  (g),  Register,  287  b,  Fitx.  N.  B.  247  C,  2  Lutw. 
160*. 

Tindal,  C.  J. — It  is  not  necessary  to  go  into  the  early 
and  abstruse  authorities  in  order  to  decide  the  present 
question.  If  a  party  having  privilege  of  Parliament  is  ar- 
rested, his  remedy  is  by  plea  in  abatement,  or  by  applica- 
tion for  a  supersedeas.  In  this  case,  the  defendant  plead- 
ed in  abatement,  not  alleging  definitively  that  he  was  a 
peer,  but  merely  stating  evidence,  on  which  a  jury  might 
decide  as  to  the  fact.  The  plea  was  held  insufficient,  and 
judgment  of  respondeat  ouster  awarded.  The  cause  was 
tried,  and  the  plaintiff  obtained  a  verdict.  After  a  judg- 
ment, in  which  the  defendant  has  been  ordered  to  answer 

(a)  2  Lord  Raymond,  1247-  («)    2  W.  Bl.  1 120. 

(b)  5  Rep.  26  b.  (/)  Dougl.  45. 

(c)  1  Ventr.  298.  (g)  Cro.  Car  205. 

(d)  2  H.  BL  267,  299. 
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1832         over  as  a  common  person,  he  is  estopped  from  applying  to 

Diobt        *^e  8ummarv  jurisdiction  of  this  Court  on  the  ground  of 

v.  his  privilege  as  a  peer.     The  present  rule  must,  therefore, 

ALEXANDER*       .         i*      i  i 

be  discharged. 

Gaselee,  J.,  Bosanquet,  J.,  and  Alderson,  J.,  con- 
curred. 

Rule  discharged. 


Wall  v.  Lyon. 

a  plaintiff  has  a  X  HE  plaintiff  in  this  case  had  amended  his  declaration 
after  plea  on  after  pleading  in  abatement,  under  the  rule  of  Michaelmas, 
5o?^undefr  the  1654,  s.  17,  and  the  Judge's  order  for  the  amendment  di- 
ruie  m.  1654,  rected  it  to  be  made  "  without  payment  of  costs*"  The  lan- 
ther  he  must  guage  of  the  rule  is,  that,  in  such  a  case,  "  it  will  be  amend- 
amending°h  a  aMe  by  rule  of  Court  upon  costs,  and  liberty  to  plead,  with 
matter  of  dis-      a  new  or  further  imparlance."   A  motion  having  been  made 

cretion  with  the  *  ° 

Court  by  Ludlow 9  Serjt.,  to  amend  the  Judge's  order,  by  substi- 

tuting the  word  "  upon,"  for  the  word  "  without" — 

Per  Curiam. — The  rule  is  general,  and  the  language  of 
it  does  not  prevent  the  Court  from  exercising  its  discretion 
as  to  the  terms  on  which  the  amendment  may  be  made. 

Rule  refused. 


MICHAELMAS  TERM,  3  WILL.  IT.  715 

1832. 

vansandau  &  tlndale  v.  browne.  *     *""' 

Vansandau  &  Brown  v.  Browne. 

X  HESE  were  actions  on  attorney's  bills.    The  plea  in  A  party  cannot 
both  actions  was  the  general  issue.     The  jury,  by  consent,  ^riiey  to  pr£ 
found  a  verdict  in  the  first  action  for  the  plaintiffs,  da-  cee?„  l.n  a  •uit . 

r  *  until  it  is  ended ; 

mages  64/.  Is.  2d. ;  and  in  the  second,  for  73/.  2s.  4c/.,  sub-  but  the  latter 
ject  to  the  following  case : —  ronlbie^usT" 

The  first-named  plaintiffs,  at  the  time  the  debt  for  which  f.nd  «!***  re" 

*  7  hnquishthecon- 

the  first  action  was  brought  was  contracted,  were  attornies  duct  of  the  suit, 

,  .  .  ,  .ill  *na"  'ccover  his 

in  copartnership  together,  and  were  retained  and  employ-  costs  incurred 
ed  by  the  defendant  to  defend  an  action,  brought  against  ©f  huVmpioy-6 
bim  by  Carr,  Dodgson,  $  Co.  That  action  was  commenc-  ment 
ed  in  Aprils  1826;  and,  in  Michaelmas  Term  of  that  year, 
final  judgment  was  obtained  thereon  by  Carr,  Dodgson, 
$  Co.,  against  the  defendants.  The  amount  of  the  first- 
named  plaintiffs'  bill  for  defending  that  action,  and  for  a 
motion  made  for  a  new  trial,  was  87/.  10s.  10 J.  On  the 
9th  November f  1826,  the  first-named  plaintiffs  were  ad- 
vised by  counsel  to  apply  for  relief  to  a  Court  of  Equity,  in 
order  to  prevent  execution  issuing  on  the  judgment ;  and  the 
first-named  plaintiffs  continued  to  conduct  such  suit  until 
Easter  Term,  1828,  at  which  time  the  same  plaintiffs  dis- 
solved their  co-partnership ;  and,  at  the  time  of  the  disso- 
lution, the  amount  of  their  bill  in  respect  of  the  proceed- 
ings in  Chancery  was  176/.  \0s.4rf.,  over  and  above  the 
before-mentioned  sum  of  87/.  10*.  I0d.;  the  particulars  of 
which  the  same  plaintiffs  delivered  in  due  time  before  these 
actions  were  brought.  The  Chancery  suit  still  remains 
undetermined;  but,  on  the  15th  May,  1830,  an  order  or 
decree  was  made  by  the  Master  of  the  Rolls,  whereby  he 
directed  a  case  to  be  submitted  for  the  opinion  of  this 
Court,  and  that  case  has  not  yet  been  argued.  About  the 
montb  of  April,  1828,  the  defendant  paid  the  first-named 
plaintiffs,  on  account  of  their  bill,  2001. 
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1832.  The  second-named  plaintiffs,  Vansandau  and  Brown,  en- 

Vaksandau     tercel  into  partnership  as  attornies  in  February,  1829;  and, 

n    *•  from  that  period  to  the  present,  conducted  the  Chancery 

Browne.  r  9 

suit  on  behalf  of  the  defendant,  and  with  his  knowledge 
and  consent. 

There  were  letters  from  the  defendant,  of  June,  1827, 
October,  1827,  and  January,  1828,  soliciting  indulgence 
in  respect  of  the  plaintiffs'  demands;  and  one  of  March, 
1828,  promising  payment  of  the  balance  claimed  in  the  first 
action  in  a  few  days.  In  June,  1 828,  Vansandau  apprized 
the  defendant  that  Tindale  had  quitted  the  firm,  and,  de- 
manding payment  of  the  balance  still  due,  said  he  bad  no 
motive  for  exertion  in  the  Chancery  suit,  Browne  v.  Carr, 
till  it  was  paid.  In  May,  1830,  Vansandau,  complaining 
that  the  old  balance  was  still  unpaid,  wrote  to  say  he  would 
make  no  further  cash  payments  in  the  Chancery  suit.  In 
August  and  September,  1830,  Vansandau  threatened  to 
arrest  the  defendant  for  the  balance  still  unpaid,  and  called 
on  him  to  pay  the  costs  already  incurred  in  the  Chancery 
suit,  if  he  did  not  choose  to  proceed  with  it.  The  money 
-  not  having  been  paid,  Vansandau  apprized  the  plaintiff,  in 
October,  1830,  that  he  had  commenced  actions  against  him; 
and  that,  in  the  second  action  against  him,  which  he  had 
instituted  in  the  name  of  Vansandau  and  Brown,  he  would 
seek  to  recover  the  full  amount  of  business  done  after  the 
determination  of  the  partnership  of  Vansandau  and  Tindale, 
both  as  regarded  what  was  due  to  himself  individually,  as 
also  that  which  was  due  to  the  partnership  of  Vansandau 
and  Brown.  If  the  defendant  did  not  assent  to  that,  he, 
Vansandau,  would  bring  a  third  action  against  him,  in  the 
name  of  himself  individually. 

The  plaintiffs'  bills  were  delivered  to  the  defendant  a 
month  before  the  action.  In  the  first  action  they  were 
signed  by  Vansandau  and  Tindale,  and  in  the  second  by 
Vansandau  and  Brown.     None  of  the  charges  were  sub- 


Vansandau 

V, 

Browne. 


MICHAELMAS  TERM,  3  WILL.  IV.  717 

sequent  to  April,  1830,  and  the  present  actions  were  com-         1832. 
menced  in  October  following. 

Taddy,  Serjt.,  appeared  for  the  plaintiffs. — It  was  con- 
tended on  the  other  side,  that  an  attorney  could  not  sue 
for  his  costs,  until  the  suit  in  which  he  was  engaged  was 
judicially  determined.  If  such  a  principle  were  recognised, 
it  would  frequently  deter  professional  men  from  assisting 
parties  in  the  attainment  of  justice.  He  cited  Rowson  v. 
Earle  (a),  as  an  authority  to  shew  that  an  attorney  may 
refuse  to  proceed,  if  not  supplied  with  money  by  his  client 
to  carry  on  the  suit. 

Jones,  Serjt,  appeared  for  the  defendant,  and  contend- 
ed, that  the  plaintiffs  could  not  maintain  an  action  for  the 
recovery  of  their  costs  in  the  suit,  until  the  suit  was  deter- 
mined. Com.Dig.Atty.  (B.)  910,  Mulloy  v.  Backer  (b), 
Drapers9  Company  v.  Davis  (c),  Mordecai  v.  Solomon  (d), 
Cresswell  v.  Byron  (e). 

Tindal,  C.  J. — The  plaintiffs  are  entitled  to  recover  the 
taxed  costs  sued  for  in  these  actions,  with  the  exception  of 
those  which  accrued  between  the  dissolution  of  the  first 
partnership,  and  the  formation  of  the  second.  They  can- 
not be  recovered  in  either  of  these  actions  without  the  de- 
fendant's consent;  for,  without  it,  a  third  action  must  be 
brought  for  the  sum  due  to  Vansandau  alone. 

It  is  contended  by  the  defendant,  that  an  attorney  is  not 
entitled  to  sue  for  his  costs  until  the  business  in  which  he 
has  been  retained  is  terminated.  I  should  not  be  easily 
induced  to  assent  to  that  proposition.  If  the  employer 
were  to  become  insolvent  during  the  progress  of  a  long  and 


(a)  1  M.&M.538.  (<*)  Sayer,  172. 

(b)  6  East,  316.  (e)  14  Ves.  271. 

(c)  2  Atk.  295. 
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1832.        difficult  suit,  it  would  be  very  hard  upon  the  attorney  if  he 

v**^- '      could  not  withdraw  from  such  an  engagement.     He  can- 

v.  not  wantonly  withdraw,  and  thus  throw  unexpected  diffi- 

Browne.  _  _~. 

culties  in  the  way  of  his  client.  But,  the  plaintiffs  here 
have  not  wantonly  withdrawn;  from  the  month  of  June, 
1828,  to  the  present  time,  they  have  frequently  applied  to 
the  defendant  for  payment,  and  informed  him,  that  an 
action  would  be  commenced. 

In  support  of  the  proposition  for  which  the  defendant 
contends,  there  is  a  case  in  Siderfin.  The  language  of 
that  case  is  strong;  but,  as  no  facts  are  stated  in  the  re- 
port, we  cannot  judge  how  far  they  might  have  justified 
the  opinion  expressed  by  the  Court  It  is  probable,  that, 
on  the  day  of  the  assizes,  the  attorney  in  that  case  desert- 
ed his  client,  and  thus  gave  him  no  opportunity  of  obtain- 
ing other  professional  assistance.  If  that  were  the  fact,  the 
case  was  properly  decided.  The  report  of  the  case  of 
Mordecai  v.  Solomon,  states  no  facts,  and,  therefore,  the 
conduct  of  the  attorney  may  have  been  similar  to  that  which 
I  have  supposed  in  the  former  case.  The  proposition  laid 
down  by  the  Court  in  that  case  I  readily  accede  to,  namely, 
that  where  an  attorney  has  commenced  a  suit  on  the  credit 
of  his  client,  he  is  not  at  liberty  to  withdraw  from  it  sud- 
denly, because  his  client  does  not  supply  him  with  money 
on  every  occasion  he  thinks  proper  to  demand  it.  In  the 
case  in  14  Vesey,  Lord  Eldon  is  represented  to  have  said, 
"  The  client  may  discharge  his  solicitor;  but  I  do  not  know 
that  a  solicitor,  whatever  may  be  his  reasons  for  declining 
to  proceed,  can  claim  a  lien  if  he  does  not  carry  the  busi- 
ness through  to  a  hearing.  If  that  could  take  place,  there 
might  be  numerous  claims  of  lien."  His  Lordship  must 
here  have  referred  to  the  attorney's  right  of  lien,  when  he 
had  ceased  to  conduct  a  cause;  and  I  am  far  from  saying, 
that,  if  he  refuses  to  proceed,  he  can  retain  the  papers ;  for 
he  thus  declines  to  proceed  himself,  and  precludes  his 
client   from  proceeding  without  him.     Lord  Eldon  con- 


Browne. 
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tinues,  "  the  Court  of  Common  Pleas,  when  I  was  there,         1832. 
held,  that  an  attorney,  having  quitted  his  client  before    •-/""** 

VAN8ANDAU 

trial,  could  not  bring  an  action  for  his  bill."     Here,  also,  v. 

we  are  not  informed  what  the  facts  of  that  case  were,  but 
we  may  infer  that  the  attorney  deserted  his  client  sudden- 
ly, and  left  him  unprepared  to  act  for  himself.  But,  in 
the  case  of  Rowson  v.  Earle,  Lord  Tenterden  held,  that 
an  attorney  having  given  notice  to  his  client,  that  he  would 
not  proceed  with  a  cause  in  the  Court  of  Chancery,  with- 
out money  was  supplied  to  him,  had  a  right  to  withdraw 
from  it,  and  might  recover  his  costs  up  to  that  time.  There 
is  no  authority,  therefore,  in  support  of  the  defendant's 
proposition. 

All  the  business  charged  for  by  the  plaintiffs  in  this  ac- 
tion ended  in  April,  1830;  and  no  action  was  commenced 
till  the  month  of  October  in  that  year.  We  cannot,  there- 
fore, say,  that  the  plaintiffs  were  not  justified  in  refusing 
to  proceed  any  further. 

Gaselee,  J.,  Bosanquet,  J.,  and  Alderson,  J.,  con- 
curred. 

Judgment  for  the  plaintiffs. 
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In  an  affidavit 
of  debt  for  a 
certain  turn  for 
money  had  and 
received  and 
money  lent,  it  U 
not  necessary  to 
distinguish  how 
much  is  due  on 
each  account 


Hague  v.  Levi. 

t/ONES,  Serjt.,  applied  for  a  rule  nisi  to  discharge  the 
defendant  out  of  custody  on  entering  a  common  appear- 
ance, on  the  ground  of  a  defect  in  the  affidavit  of  debt.  It 
alleged,  that  the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  50/.  for  money  had  and  received  to  the  plain- 
tiff's use,  and  for  money  lent  by  the  plaintiff;  and  did  not 
distinguish  how  much  was  due  on  one  account,  and  how 
much  on  the  other. 


Per  Curiam.— We  think  the  affidavit  sufficient 


Rule  refused. 


Where  an  arbi- 
tration is  under 
an  order  of 
Nisi  Prius,  the 
costs  of  it  are 


Taylor  v.  Lady  Gordon. 

XHE  present  action  was  brought  by  the  plaintiff,  who 

had  been  tenant  to  the  defendant,  to  recover  the  value  of 

certain  buildings,  fixtures,  and  tenant  rights,  to  which  he 

not  costs  in  the    alleged  he  was  entitled  according  to  the  custom  of  the 

country  where  the  premises  were  situate;  and  also  for 
other  demands.  The  defendant  pleaded  a  set-off,  and  paid 
300/.  into  Court.  At  the  trial,  the  jury  found  in  a  parti- 
cular way  as  to  the  custom  alleged;  and,  by  an  order  of 
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Nisi  Prius,  the  plaintiff  bad  a  verdict  for  500/.,  subject  to         1833. 
the  award  of  a  barrister,  who  was  empowered  to  direct  for 

_  1.  AY  LOR 

what  sum  the  verdict  should  ultimately  be  entered,  and  v. 

decide  upon  various  other  matters  in  difference  between  Lady  GoRDON- 
the  parties.  It  was  also  directed,  that,  if  either  party,  by 
wilful  delay  or  otherwise,  prevented  the  arbitrator  from 
proceeding,  he  should  pay  such  costs  as  the  Court  should 
think  reasonable.  No  other  direction  was  given  in  the  or- 
der as  to  costs.  The  arbitrator  directed  the  defendant  to 
pay  a  sum  beyond  that  brought  into  Court,  and  that  each 
party  should  pay  his  own  costs  of  the  arbitration,  and  that 
the  expense  of  the  award  should  be  paid  equally  between 
them.  The  Prothonotary,  upon  taxation,  without  regard  to 
the  terms  of  the  award,  allowed  the  plaintiff  his  costs  of  the 
arbitration.  A  rule  nisi  for  reviewing  the  taxation  having 
been  obtained, 

Taddy,  Serjt,  shewed  cause,  and  contended,  that,  under 
an  order  of  M*t  Prius,  the  arbitrator  stood  in  the  place  of 
a  jury,  and  discharged  their  functions.  The  costs  of  the 
reference,  therefore,  were  costs  in  the  cause.  He  cited 
Tregoning  v.  Attenborough  (a),  and  Mackintosh  v.  Blyth  (6). 

Wilde,  Serjt.,  distinguished  those  two  cases  from  the 
present,  as  in  the  latter  the  referee  made  no  formal  award, 
but  merely  certified  the  amount  for  which  the  verdict 
should  be  entered ;  and,  in  the  former,  the  reference  was 
for  the  exclusive  benefit  of  the  defendant.  Here,  how- 
ever, the  arbitrator  had  to  inquire  into  various  matters  not 
at  issue  in  the  cause.  The  costs,  therefore,  incurred  in 
the  course  of  such  an  inquiry  could  not  be  considered  as 

costs  in  the  cause. 

Cur.  adv.  vult. 

(a)  Ante,  p.  226;  7  Bing.  733 ;  S.C.5M.&  P.  453. 
(6)  8  Moore,  211;  S.C.X  Biiig.  269. 

VOL.  I.  B  B  B 
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1833.  Tindal,  C.  J. — We  are  of  opinion  that  the  Prothonotary 

ought  to  review  his  taxation  in  this  cause.     In  cases  of  re- 

Taylor  ° 

».  ference  the  general  rule  is,  that,  where  the  order  of  Nisi 

Prius  is  silent  as  to  the  costs  of  the  reference  and  award, 

the  arbitrator  has  no  power  to  adjudicate  upon  them,  but 

each  party  must  bear  his  own  expenses,  and  half  the  costs  of 

the  award.   The  case  of  Tregoning  v.  Attenborough  may  be 

distinguished  from  the  present.    There,  the  reference  was 

clearly  and  entirely  for  the  benefit  of  the  defendant;  and, 

therefore,  the  expenses  of  the  reference  were  strictly  and 

properly  the  party's  expenses  in  the  cause ;  for  the  amount 

of  the  verdict  was  to  be  ascertained  by  the  arbitrator. 

Here,  however,  a  very  large  field  of  inquiry  was  opened  to 

the  arbitrator,  quite  independent  of  the  question  at  issue 

in  the  cause.     A  bargain  has  been  made  by  the  parties 

consisting  of  many  particulars,  and  in  which  no  mention  is 

made  of  the  costs  of  the  reference.     We  think,  therefore, 

that  the  costs  of  the  reference  in  this  case  are  not  costs  in 

the  cause,  but  each  party  must  bear  his  own  costs,  and  half 

of  those  of  the  award. 

Rule  absolute. 


MUSSELBROOK  V.  DlJNKIN. 

when  the  par-  x  ADDY,  Serjt.,  and  Coleridge,  Serjt.,  shewed  cause 
have  received  against  a  rule  for  setting  aside  an  award.  The  facts  of  the 
rea^foTdeii-*  case  were>  ^at  an  award  was  made  in  this  cause  by  a  bar- 
very  on  pay-  rister,  under  an  order  of  Nisi  Prius.    It  was  ready  for  deli- 

ment  of  reason-  ,  .  _    _ 

able  charges,  it  very  on  the  19th  Mai/,  and  notice  of  that  fact  was  given  to 
dered aspiS-  *'ie  Par^es*  H*s  charges  being  objectionable,  they  were 
faked.  taxed  by  the  Prothonotary  in  the  month  of  July.     The 

award,  however,  was  not  taken  up  until  the  24th  Novem- 
ber, when  the  defendant  obtained  it  on  paying  the  taxed 
charges.  On  the  26th  of  November,  a  rule  for  setting  the 
award  aside  on  various  grounds,  was  obtained.  That  ap- 
plication, it  was  contended,  was  too  late.     It  ought  to  have 
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been  made  before  the  last  day  of  the  term  ensuing  the  pub-         1833. 
lication  of  the  award;  analogously  to  awards  made  under  MugSELBR00K 
the  9  &  10  Will.  3,  c.  15.      The  publication   was  when  v. 

the  parties  received  notice  that  the  award  was  ready  for 
delivery.  They  cited  Rogers  v.  Dallimore  (a),  Rawsthorn 
v.Arnold(b)9  and  Taylor  v.  Gregory  (c). 

Wide,  Serjt.,  and  Bompas,  Serjt.,  supported  the  rule, 
and  contended,  that  an  award  could  not  be  said  to  be  pub* 
lished  to  a  party  before  he  knew  what  were  its  contents ; 
and  that  the  defendant  had  no  notice  of  the  contents  until 
the  24fth  of  November.  The  application  in  the  present 
term  would  be  in  sufficient  time,  if  made  before  the  last 
day  of  it. 

Tindal,  C.  J. — The  plaintiff,  I  think,  comes  too  late. 
Where  awards  are  made  under  the  statute  of  Will.  3,  ap- 
plications such  as  the  present  must  be  made  before  the 
last  day  of  the  term  next  after  the  award  has  been  made 
and  published.  It  has  been  the  practice  to  treat  awards 
under  orders  of  Nisi  Prius  in  the  same  manner.  No  diffi- 
culty can  arise  as  to  the  meaning  of  the  word  "  made,"  but 
the  question  is  as  to  the  meaning  of  the  word  "  publish- 
ed." I  think  it  was  published,  when  it  was  made,  and 
notice  of  the  fact  given  to  the  parties;  and  that  they  may 
obtain  it  on  paying  just  and  reasonable  charges.  I  think, 
it  cannot  be  said  to  be  ready,  when  it  can  only  be  ob- 
tained by  submitting  to  a  wrongful  demand.  Here,  how- 
ever, all  objection  to  the  arbitrator's  demand  was  removed 
by  the  taxation  of  the  Prothonotary  in  July. 

Park,  J.,  Bosanquet,  J.,  and  Alderson,  J.,  concurred. 

Rule  discharged. 

(a)  6  Taunt  111.  (ft)  6  B.  &  C.  629.         (c)  2  B.  &  Ad.  774. 
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If  an  attorney 
has  been  re-ad- 
mitted in  the 
K.  B.t  he  may 
be  re-admitted 
in  the  C.  P.  on 
reading  the  rule 
for  his  re-ad- 
mission in  the 
former  Court, 
where  he  has 
been  struck  off 
the  roll  of  this 
Court  upon 
reading  a  rule 
for  striking  him 
off  the  roll  of 
the  K.  B. 


Ex  parte  Yates. 

AN  this  case  an  attorney,  named  Yates,  was  struck  off* 
the  roll  of  the  K.  B.,  on  the  ground  of  his  having  been 
convicted  of  a  misdemeanor.  He  was  afterwards  struck 
off  the  roll  of  this  Court,  on  reading  the  rule  for  striking 
him  off  the  roll  of  the  K.  B.  The  innocence  of  Yates  being 
afterwards  established  to  the  satisfaction  of  the  Judges  of 
the  K.  B.9  he  was  re-admitted  an  attorney  of  that  Court* 
On  reading  the  rule  for  his  re-admission  in  the  X.  B. — 

The  Court  made  absolute  a  rule  for  his  re-admission  in 
this  Court 

Rule  absolute. 


An  application 
to  set  aside  an 
annuity  must 
be  made  bond 
fide  on  behalf 
of  the  grantor. 


Faircloth  v.  Gurney,  Clerk. 

fvILDE,  Serjt.,  shewed  cause  against  a  rule  for  setting 
aside  an  annuity.  It  appeared  from  the  affidavits  in  sup- 
port of  the  rule,  that  the  annuity  was  secured  on  ecclesias- 
tical property,  and  certain  policies  of  insurance,  in  which 
the  grantor  had  a  reversionary  interest;  that  he  had  be- 
come insolvent,  and  his  assignee  had  arranged  with  the 
grantee  to  sell  the  annuity,  and  the  reversionary  interest  in 
the  policies.  The  whole  had  been  sold  by  auction,  and 
the  purchaser  was  unwilling  to  complete  his  purchase,  un- 
til the  opinion  of  the  Court,  as  to  the  validity  of  the  an- 
nuity, had  been  obtained.  It  did  not,  however,  appear  that 
the  application  was  made  on  behalf  of  the  grantor. 

The  Court  required  Stephen,  Serjt.,  who  had  obtained 

the  rule  nisi,  to  shew  that  the  application  was  made  bond 

fide  on  behalf  of  the  grantor.     Not  being  able  to  shew 

this,  the  Court  refused  to  hear  him  further  on  the  motion. 


* 
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1833. 

Fraser  v.  Case.  s    y     ' 

rrlLDE,  Serjt.,  applied  for  a  distringas  under  the  2  &  Under  the2&  3 
3  Will.  4,  c.  39,  8,3,  in  furtherance  of  the  plaintiff's  pro-  g.sta  iutHngat 
ceedings.  His  affidavit  stated  a  variety  of  facts,  from  which  "J1?1  ** iMued  t 

0  *  '  either  to  compel 

it  was  not  clear  whether  the  defendant  was  in  this  country  an  appearance, 
or  abroad.     His  application  did  not  state  whether  the  ob«  pose  of  outlawry, 
ject  of  the  plaintiff  was  to  compel  an  appearance,  or  to  pro-  ^^a^J116 
ceed  to  outlawry. 

The  Court  observed,  that,  under  the  statute  in  question, 
a  distringas  might  be  obtained  either  to  compel  an  appear- 
ance, or  for  the  purpose  of  proceeding  to  outlawry.  Where 
a  defendant  is  not  abroad,  a  distringas  for  the  purpose  of 
outlawry  will  not  be  granted.  Where  there  is  reason  to 
believe  that  he  is  abroad,  a  distringas  to  compel  an  ap- 
pearance will  not  be  allowed.  One  state  of  circumstances 
or  the  other  must  be  made  out.  Here,  at  least,  you  must 
make  your  election  for  which  purpose  you  seek  to  obtain 
the  distringas. 

Wilde ,  Serjt,,  elected  that  the  distringas  should  issue 
for  the  purpose  of  compelling  an  appearance. 

Rule  granted. 


Barratt  v.  Price. 

JdOMPAS,  Serjt,  shewed  cause  against  a  rule  for  dis-  if  the  sheriff  hat 
charging  a  defendant  out  of  the  custody  of  the  sheriffs  of  EK££" 
London.    The  present  defendant  was  also  defendant  in  tion  illegally,  he 

r  •  t  1  cannot  after- 

a  former  action,  brought  by  another  plaintiff.     Bailable  wards  detain 
process  was  issued  against  him,  and  the  warrant  directed         n  ano 
to  Wm.  Jackson,  one  of  the  serjeants-at-mace  to  the  she- 
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1833.  riffs  of  London.  The  arrest  was,  however,  made  without 
a  warrant,  by  Richard  Jackson,  the  son  and  assistant  of 
Wm.  Jackson.  After  the  arrest,  Richard  gave  the  defen- 
dant into  custody  of  a  police  officer,  on  a  pretended  charge 
of  felony,  and  brought  his  father  to  the  police  station.  The 
latter  then  attempted  to  make  the  arrest  appear  legal,  by 
handing  over  the  warrant  to  bis  son.  On  the  ground  of 
this  fraud,  a  Judge's  order  was  made  in  vacation!  for  the 
discharge  of  the  defendant.  Before  the  arrest  of  the  de- 
fendant, a  ca.  sa.f  at  the  suit  of  the  present  plaintiff,  was 
lodged  with  the  sheriffs;  and  on  this  he  was  detained* 
The  present  rule  for  his  discharge  was  obtained  on  the 
ground,  that,  the  arrest  in  the  former  action  being  illegal,  a 
subsequent  detainer  could  not  be  justified.  In  answer  to 
this  application,  Bompas,  Serjt,  contended,  that,  though 
an  arrest  might  be  illegal,  a  subsequent  detainer  in  another 
action  was  justifiable,  except  where  a  party  was  privileged 
from  arrest.  He  cited  Howson  v.  Walker,  and  Crotoden  v. 
Walker  (a),  Spence  v.  Stuart  (b),  Domes  v.  Chippendale  {c\ 
Barclay  and  Others  v.  Faber  (d),  and  the  authorities  cited 
in  1  Chit.  Rep.  579. 

Wilde,  Serjt.,  contended,  that  the  principle  on  which 
these  cases  had  been  decided  was,  that,  if  the  sheriff  is  not 
a  party  to  the  illegal  apprehension,  he  can  justify  a  subse- 
quent detainer.     He  cited  Birch  v.  Prodger  (e). 

Cur.  adv.  vult. 

Tindal,  C.  J. — The  question  here  is,  whether  the  same 
sheriffs  can  legally  detain  the  defendant  in  custody  under 
another  writ,  which  they  held  against  him  at  the  time  of 
such  illegal  arrest.    We  are  of  opinion  that  they  cannot; 

(a)  2  W.  Bl.  823.  (rf)  2  B.  &  Aid.  743. 

(6)  3  East,  89.  (e)  I  N.  R.  136. 

(f )  2  B.  k  P.  282, 367. 
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and  the  ground  of  our  opinion  is,  that  the  first  arrest  was         1833. 
rendered  illegal  by  the  wrongful  act  of  the  sheriff*.     The 
cases  of  Davies  v.  Chippendale,  and  Barclay  and  Others  v. 
Faber,  do  not  govern  the  present ;  for,  in  both  those  cases, 
the  arrest  was  not  an  illegal  act  on  the  part  of  the  sheriff. 
In  both  the  sheriff  acted  in  strict  conformity  with  the 
exigency  of  the  writ,  though,  upon  objection  to  the  affida- 
vit of  debt  in  the  action  at  the  suit  of  A.9  the  Court  were 
of  opinion  that  he  had  a  right  to  be  discharged.   The  case 
of  Howson  v.  Walker  is  distinguishable  from  the  present. 
There  the  illegal  arrest  of  the  defendant  by  Heme  was  not 
an  act  of  the  officer  or  the  sheriff,  but  that  of  a  stranger. 
Taking  the  defendant  to  prison,  and  charging  him  in  the 
action  at  the  suit  of  Crowden,  was  in  fact  a  new  arrest 
rather  than  a  detainer.     The  sheriff  was  as  much  autho- 
rized in  arresting  the  defendant  in  the  second  action,  while 
he  was  illegally  imprisoned,  as  if  he  had  been  at  large. 
The  principle  to  be  drawn  from  the  cases  seems  to  be  this, 
that,  where  the  sheriff  arrests  a  defendant,  it  operates  as 
an  arrest  in  all  the  actions  in  which  the  sheriff  holds  writs 
against  him  at  the  time;  and  this  detainer  will  be  good, 
although  the  party  may  upon  collateral  grounds,  uncon- 
nected with  the  act  of  the  sheriff,  be  discharged  from  the 
first  arrest.     Yet,  where  the  sheriff  has  by  his  own  act  il- 
legally arrested  the  defendant,  the  latter  is  not  in  custody 
under  the  first  writ,  but  he  is  suffering  a  false  imprison- 
ment.   That  false  imprisonment  being  no  arrest  in  the  ori- 
ginal action,  cannot  operate  as  an  arrest  under  the  other 
writs  lodged   with   the  sheriff.     We  are,   therefore,   of 
opinion  that  the  present  rule  must  be  made  absolute. 

Rule  absolute. 
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Where  money 
has  been  paid 
into  Court  by  a 
stakeholder  to 
abide  the  event 
of  a  feigned  is- 
sue under  1  &  2 
W.  4,  c.  58,  the 
party  succeed- 
ing cannot  take 
out  the  money 
before  judgment 
signed. 


Cooper  v.  Lead  Smelting  Company. 

UONES>  Serjt.,  moved  for  a  rule  nisi  for  the  payment  of 
a  sum  of  money  out  of  Court,  which  had  been  paid  in  un- 
der the  1  &  2  Will.  4,  c  58,  the  Interpleader  Act,  to  abide 
the  event  of  a  feigned  issue.  The  plaintiff*  had  obtained  a 
verdict,  but  had  not  yet  signed  judgment.  He  submitted 
that  in  general  judgment  was  not  signed  on  feigned  issues. 

Per  Curiam. — The  rule  here  applied  for  cannot  be 
granted  until  judgment  has  been  signed  on  the  feigned  is- 
sue. The  proceeding  under  the  Interpleader  Act,  the  1  & 
2  Will.  4f$  c.  58,  is  to  secure  the  company  against  the  ad- 
verse claims  of  both  parties  to  the  issue.  Section  2,  of  the 
act,  makes  the  "judgment"  in  any  such  issue  final  and 
conclusive  against  the  parties  claiming.  Until  judgment, 
the  company  is  not  secured  against  future  claims  by  the 
same  parties  for  the  same  matter. 

Rule  refused. 


Upon  the  count 
in  a  writ  of 
right,  if  the  de- 
mandant omit 
to  set  forth  his 
pedigree,  the 
Court  will  not 
allow  him  to 
amend. 


.■-.*** 


Worley  v.  Blunt. 

\JT OULBURN,  Serjt.,  shewed  cause  against  a  rule  for 
amending  the  count  in  a  writ  of  right,  which  omitted  to  set 
forth  the  pedigree  of  the  demandant.  The  application  was 
founded  on  an  affidavit,  which  stated,  that  the  omission  was 
caused  by  the  oversight  of  a  pleader  of  experience  at  the 
bar,  who,  as  such  proceedings  were  so  rare,  did  not  know 
that  it  was  necessary  to  set  out  the  demandant's  pedigree 
in  the  count.  An  affidavit  was  also  produced,  stating  the 
nature  of  the  demandant's  title,  and  that  he  only  sought 
to  disturb  a  possession  of  thirty  years.  He  urged,  that  the 
uniform  practice  of  the  Court  had  been,  to  refuse  amend- 
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ments  in  writs  of  right ;  and  cited  Dumsday  v.  Hughes  (a),        1833. 
Charlewood  v.  Morgan  (J),  Hull  v.  Blake  (c),  Adamson  v. 
Padway  (d),  Tooth  v.  Bodington  (e),  and  iSfocfe  v.  Dotc- 

&»<*(/). 

Stephen,  Serjt.,  supported  the  rule,  and  cited  /P*66  v. 
Lam  (g),  and  Ooore  v.  Goore  (A). 

Tin  dal,  C.  J. — I  have  always  understood,  that  it  was 
the  established  rule  of  this  Court,  not  to  allow  an  error  in 
a  writ  of  right  to  be  amended.  Serjeant  Williams  so  con- 
sidered it;  and  his  work  is  now  esteemed  a  text  book  of 
our  law.  The  objections  to  amendment  in  such  cases  are 
two.  First,  it  would  have  a  tendency  to  relax  the  vigilance 
which  ought  to  belong  to  persons  asserting  contested  claims, 
as  the  claimant  ought  to  come  to  the  Court  within  such  a 
time,  that  his  opponent  may  reasonably  be  expected  to.be 
prepared  with  evidence  to  defend  his  right.  The  second 
objection  depends  on  the  peculiar  form  of  a  writ  of  right,  as 
it  frequently  occurs  that  the  tenant  can  pursue  no  other 
course  than  to  join  the  mise  upon  the  mere  right.  He  must, 
in  that  case,  begin,  and  thus  expose  his  whole  title.  The 
claimant,  having  thus  obtained  a  knowledge  of  that  title, 
may  come  the  next  year  prepared  to  claim  that  portion 
of  the  property,  to  which  his  opponent  appears  to  have 
the  least  secure  title.  Such  a  proceeding,  therefore,  is  not 
entitled  to  favour.  On  examining  the  authorities,  it  appears 
that  the  Judges  have  uniformly  refused  such  applications 
as  the  present.  [His  Lordship  then  examined  the  various 
cases  which  had  been  cited.]  Here,  then,  is  a  uniform 
current  of  authorities,  in  which  the  Court  has  refused  to 

(a)  3B.&P.463.  208. 

(b)  1  N.  R.  64.  (f)  6 B. &P. 577- 

(c)  4  Taunt.  572.  (g)  2M.  &  P. 478;  S.C.  5  Bing. 
(cQ  1  Marsh.  602.  285. 
(e)  8  Moore,  42 ;  &  C.  1  Bing.  (A)  Roscoe  on  Real  Act.  179. 
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1833.        amend  writs  of  right*     There  is  nothing  in  the  present 

Worley      case  *°  distinguish  it  from  those  authorities;  and  therefore 

*•  we  must  decide  according  to  the  general  rule  in  such  cases. 

Blunt.  e  & 

The  present  rule  must  be  discharged. 

Park,  J.,  Bosanqurt,  J.,  and  Alderson,  J.,  concur- 
red. 

Rule  discharged. 


Knight  v.  Brown. 

if  the  general  t^OLERIDGE,  Serjt.,  obtained  a  rule  nisi  for  review- 
to  rdecUration  v*ewing  tne  Prothonotary's  taxation  in  this  case.  It  was 
containing  seve-  an  action  of  assumpsit.     The  plaintiff*  had  a  verdict  on  the 

ral  counts,  and 

the  plaintiff  oh-  fifth  count  in  the  declaration,  and  the  defendant  a  verdict  on 
on^ne/and^the  *U  the  remaining  counts.  The  defendant  had  pleaded  the 
defendant aw-  general  i88ue.  The  Prothonotary,  on  taxation,  allowed  the 
the  latter  u  en-  plaintiff  the  general  costs  of  the  cause,  and  no  costs  to  the 
the  costs  of  the    defendant.     On  this,  it  was  contended,  that  the  Prothono- 

wr^educteV0'  tarv  0USht  t0  have  aH°wed  the  defendant  the  costs  of  those 
from  those  of      counts  which  had  been  found  for  him,  under  1  Reg.  Gen. 

the  counts  found  ° 

against  him,  H.  T.  2  Will.  4,  8.  74  (a).  The  words  of  that  rule  are,  ••  No 
^GeiuH.  t.%w*  costs  shall  be  allowed  on  taxation  to  a  plaintiff,  upon  any 
4,  s.  74.  counts  or  issues  upon  which  he  has  not  succeeded ;  and 

the  costs  of  all  issues  found  for  the  defendant  shall  be  de- 
ducted from  the  plaintiff's  costs."  The  costs  of  the  counts 
found  for  the  defendant  must  be  considered  as  costs  of  issues 
found  for  him,  as  the  general  issue  tendered  an  issue  upon 
each  of  the  counts  of  the  declaration.  The  costs  of  those 
counts,  therefore,  ought  to  have  been  deducted  from  those 
of  the  plaintiff. 

Wilde t  Serjt.,  opposed  the  rule,  and  contended,  that  the 

(a)  Antc,v.\9'3. 
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issues  raised  by  the  general  issue  pleaded  to  a  declaration         1833. 
containing  several  counts,  were  not  such  issues  as  were 
contemplated  by  the  rule  in  question. 

Per  Curiam. — Under  the  terms  of  this  rule,  we  think 
that  the  costs  of  the  counts  found  for  the  defendant,  ought 
to  have  been  deducted  from  those  of  the  counts  found  for 
the  plaintiff. 

Rule  absolute  (a).       4 

(a)  See  Car  v.  Thompson,  ante,  p.  572,  and  Richards  v.  Cohen,  ante, 
p.  533. 


REGULA  GENERALIS. 


XT  is  ordered,  That,  in  case  a  rule  of  Court  or  Judge's 
order,  for  returning  a  bailable  writ  of  capias  shall  expire 
in  vacation,  and  the  sheriff  or  other  officer  having  the  re- 
turn of  such  writ  shall  return  cepi  corpus  thereon,  a 
Judge's  order  may  thereupon  issue  requiring  the  sheriff  or 
other  officer,  within  the  like  number  of  days  after  the  ser- 
vice of  such  order,  as  by  the  practice  of  the  Court  is  prescrib- 
ed with  respect  to  rules  to  bring  in  the  body  issued  in  term, 
to  bring  the  defendant  into  Court,  by  forthwith  putting  in 
and  perfecting  bail  above  to  the  action ;  and,  if  the  sheriff 
or  other  officer  shall  not  duly  obey  such  order,  and  the 
same  shall  have  been  made  a  rule  of  Court  in  the  term 
next  following,  it  shall  not  be  necessary  to  serve  such  rule 
of  Court,  or  to  make  any  fresh  demand  thereon,  but  an 
attachment  shall  issue  forthwith  for  disobedience  of  such 
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1833.        order,  whether  the  bail  shall  or  shall  not  have  been  put  in 
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ABATEMENT. 
^Affidavit,  8. 

ACT  OF  PARLIAMENT. 

Power  of 
Where  two  acts  of  parliament 
come  into  operation  on  the  same  day, 
and  are  repugnant,  the  one  which  last 
received  the  royal  assent  virtually  re- 
peals the  other.  Rex  v.  The  Justices 
of  Middlesex,  116 

ADDITION. 
See  Affidavit,  9. — Variance,  12. 

AFFIDAVIT. 
See  Reg.  Gen.  H.  T.  p.  184. 

1 .  To  support  a  motion  for  staying 
proceedings  on  a  bail  bond,  the  affi- 
davits may  be  intitled  either  in  the 
original  action,  or  in  the  action  against 
the  bail.  Leylesv.  Chetwood,        321 

2.  Where  a  defendant  moves  to  set 
aside  a  ca.  sa,  on  the  ground  of  mis- 
nomer, the  affidavits  in  support  of  the 
motion  must  be  intitled  in  the  right 
name.   Thorpe  v.  Hook,  494 

3.  In  a  statement  of  a  particular 
date  in  an  affidavit,  where  that  date  is 
essential,  it  must  be  stated  positively. 
Willes  v.  James,  498 

4.  In  all  cases  of  applications  to  the 


Court,  whether  successful  or  not,  the 
affidavits  in  support  of  them  must  be 
filed.  Johns  v.  MiUs,  510 

5.  It  is  no  objection  to  an  affidavit 
sworn  in  Scotland,  that  it  is  taken  be- 
fore a  justice  of  the  peace,  and  not 
before  a  lord  of  Session.  Watson  v. 
Williamson,  607 

6.  Cause  cannot  be  shewn  till  an 
office  copy  is  taken  of  the  affidavit  on 
which  the  rule  nisi  was  obtained. 
Brown  v.  Probeit,  659 

7.  An  affidavit  more  than  a  year 
old,  cannot  be  used  on  moving  for  a 
rule.  Burt  v.  Owen,  691 

8.  An  affidavit  in  support  of  a  plea 
in  abatement  must  strictly  agree  with 
the  plea,  and  a  variance  in  the  chris- 
tian name  entitles  the  plaintiff  to  sign 
judgment.  Poole  v.  Pembrey,      ,693 

9.  It  is  no  objection  to  such  an  affi- 
davit, that  the  addition  of  the  defen- 
dant is  not  stated,  though  the  rule  of 
5  H.  T.  2  Will.  4,  is  general.     Ibid. 

10.  Semble — Upon  setting  aside  a 
plea  in  abatement  for  irregularity,  no 
costs  are  allowed.  Ibid. 

AFFIDAVIT  OF  DEBT. 

See  Reg.  Gen.  H.  T.  p.  184. 

1 ,  An  affidavit  of  debt  on  an  award 
ought  to  state  the  fact  of  the  submis- 
sion to,  and  the  making  of  the  award, 
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and  that  the  money  was  due  at  a  day 
now  past.  Anonymous,  5 

2.  An  affidavit  of  debt  on  articles 
of  agreement,  should  state  the  consi- 
deration.  Walker  v.  Gregory,        24 

3.  Where  an  affidavit  of  debt  was 
sworn  by  an  administrator,  a  French- 
man, and  the  jurat  did  not  state  that 
the  interpreter  understood  the  French 
and  the  English  languages,  and  the 
plaintiff's  attorney  acted  as  interpre- 
ter; and  the  process  described  the 
plaintiff  as  suing  in  his  own  right, 
and  the  affidavit  stated  the  debt  to 
be  due  in  his  representative  charac- 
ter ;  and  on  search  at  the  Prerogative 
Office,  Doctors1  Commons,  but  at  no 
other  ecclesiastical  office,  no  letters  of 
administration  appeared  to  have  been 
granted  of  the  estate  of  the  deceased 
to  any  one;  but  the  jurat  stated,  that 
the  affidavit  had  been  read  over  and 
explained  to  the  deponent  in  the 
French  language,  and  that  the  inter- 
preter was  sworn  upon  his  interpre- 
tation:— Held,  that  the  affidavit  was 
sufficient,  and  the  Court  therefore  re- 
fused to  discharge  the  defendant  out 
of  custody  on  filing  common  bail. 
Marzetti  v.  Comte  Du  Jouffroy,     41 

4.  In  an  affidavit  to  hold  to  bail 
by  an  indorsee  against  the  drawer,  the 
default  of  the  acceptor  must  be  shewn. 
Cross  v.  Morgan,  1 22 

5.  The  affidavit  of  debt  on  a  bond 
must  shew  that  the  number  of  defaults 
in  payment  amounts  to  201.  Cham- 
bers v.  Ward,  139 

6.  The  affidavit  of  debt  in  an  ac- 
tion by  an  indorsee  against  the  drawer, 
must  allege  the  default  of  the  accep- 
tor. Buckworthv.  Levi,  211 

7.  It  is  necessary  in  an  affidavit  of 
debt  on  a  promissory  note  to  state 
when  the  note  is  payable,  or  that  it  is 
overdue.  If  an  affidavit  of  debt  on 
several  promissory  notes  is  defective 
as  to  some  of  them,  the  Court  will  dis- 
charge the  defendant  on  filing  com- 
mon bail,  and  will  not  order  bail  to 
be  taken  to  the  amount  of  the  note,  as 


to  which  the  affidavit  is   sufficient. 
Kirk  v.  Almond,  318 

8.  In  an  affidavit  of  debt  on  a  bill 
of  exchange,  it  is  not  necessary  to  state 
the  amount  of  the  bill.  Lewis  v.  Gom- 
pertz,  319 

9.  In  an  affidavit  of  debt  by  an 
indorsee  of  a  bill  of  exchange,  it  must 
be  stated  by  whom  the  bill  was  in- 
dorsed ;  it  is  insufficient  to  state  that 
it  was  duly  indorsed.  Ibid. 

10.  In  an  affidavit  to  hold  to  bail  on 
a  bill  of  exchange,  it  is  not  necessary 
to  express  the  sum  for  which  the  bill 
was  drawn.  Hanley  v .  Morgan,    322 

11.  Where  an  affidavit  of  debt 
stated  that  the  defendant  was  indebt- 
ed to  the  plaintiff  in  1000/.,  "  on  ba- 
lance of  account  for  money  paid,  laid 
out,  and  expended  by  the  plaintiff,  to 
and  for  the  defendant,  and  at  his  re- 
quest, and  for  money  had  and  received 
by  the  defendant  for  the  plaintiff,  and 
for  interest  of  monies  due  by  the  de- 
fendant to  the  plaintiff:" — Held,  not 
sufficiently  certain.  Fhger  v.  Dele- 
gal,  333 

12.  Where  a  defendant  has  been 
arrested  in  an  action  of  trover  by  a 
Judge's  order,  the  Court  will  not  en- 
ter into  the  question  of  merits  for  the 
purpose  of  discharging  him,  on  filing 
common  bail.  Brackenbury  v.  Need- 
ham,  439 

1 3.  Affidavit  of  debt "  A .  B.,  clerk 
to  L.J.  J.N,,  maketh  oath  that  the 
defendant  is  indebted  to  the  said  /. 
N. ;"  the  quo  minus  at  the  suit  of  L.  J. 
J.  N.: — Held,  no  variance.  Noel  v. 
Williams,  55S 

1 4.  Where  a  plaintiff  seeks  to  hold 
a  defendant  to  bail  for  a  sum  of  money, 
to  which  he  alleges  he  has  rendered 
himself  liable  for  the  defendant,  be 
must  shew  clearly  that  that  liability 
has  been  incurred.  Tonmsendv.  Burns, 

562 

15.  In  an  affidavit  of  debt  by  an 
attorney's  clerk,  he  may  state  the 
place  of  business  of  his  employer  as  his 
residence.  Alexander  v.  MiUon,  570 


AMENDMENT. 

16.  Where  an  affidavit  to  hold  bail 
embraces  several  causes  of  action,  and 
one  of  them  is  defectively  stated,  it 
vitiates  the  whole  affidavit,  and  the 
defendant  is  entitled  to  be  discharged 
in  toto  on  entering  a  common  appear- 
ance. Baker  v.  Welti,  631 

17.  To  debt  on  a  bail  bond,  a  plea 
that  there  was  no  proper  affidavit  of 
debt,  is  bad  on  special  demurrer, 
Hume  v.  Liversedge,  660 

18.  In  an  affidavit  of  debt  for  a 
certain  sum  for  money  had  and  re- 
ceived and  money  lent,  it  is  not  neces- 
sary to  distinguish  how  much  is  due 
on  each  account.  Hague  v.  Levi,  720 

19.  In  an  action  by  an  indorsee 
against  the  drawer,  the  affidavit  of 
debt  should  allege  the  default  of  the 
acceptor.  Banting  v.  Jadis,  445 

AMBASSADOR'S  SERVANT. 
See  Privilege  p&oh  Arrkst,  1. 

AMENDMENT. 

See  Fine,  4. — Plea,  2. — Rscoveky, 

2.— Sci.  Fa.  5 Variakce,  6. 

1.  Proceedings  in  an  action  at  the 
suit  of  assignees  of  a  bankrupt  were 
allowed  to  be  amended  by  making 
the  official  assignee  a  joint  plaintiff 
with  the  other  assignees.  Baker  v. 
Neaver,  618 

2.  The  9  Geo,  4,  c.  15,  which  au- 
thorizes a  Judge  to  order  amendments 
of  variances  in  records,  invests  him 
witha  discretion  which  cannot  it  seems 
be  revised  by  the  Court  above.  Par- 
ker v.  Ade,  643 

3.  In  an  action  on  a  bill  of  exchange, 
by  indorsee  v.  indorser,  the  bill  was 
stated  to  have  been  drawn  payable  to 
the  drawer's  order,  and  by  him  in- 
dorsed to  A.  B.,  whereas  it  appeared 
in  evidence  to  have  been  drawn  in  fa- 
vour of  A.  B.  The  Judge  having 
amended  the  record,  the  Court  above 
approved  of  it.  ibid. 

4.  Inanactionagainstan'indorserof 
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a  bill  of  exchange,  though  it  is  neces- 
sary to  prove  a  presentment  at  the 
place  pointed  out  by  the  acceptance, 
it  is  not  necessary  to  allege  in  the  de- 
claration that  the  bill  was  accepted 
payable  at  that  place;  though,  if  such 
special  acceptance  is  stated,  there  must 
be  a  corresponding  allegation  of  a  pre- 
sentment. Ibid, 

5.  In  an  action  for  disturbance  of  a 
right  of  ferry,  the  declaration  was  al- 
lowed to  be  amended,  after  the  cause 
bad  been  taken  down  to  the  assizes 
and  the  record  withdrawn,  by  intro- 
ducing new  counts,  in  which  the  ter- 
mini of  the  ferry  were  varied,  and  also 
the  description  of  the  persons  liable 
to  toll.  Morrii  v.  Event,  657 

6.  A  plaintiff  has  a  right  to  amend 
after  plea,  on  payment  of  costs,  under 
the  rule  M.  1654,  s.  17;  but  whether 
he  must  pay  costs  on  amending  is  a 
matter  of  discretion  with  the  Court. 
Wall  v.Lyon,  714 

ANNUITY. 

1.  In  the  memorial  of  an  annuity 
deed,  it  is  not  necessary  to  state  a  co- 
venant by  the  grantor  to  insure  his 
life  for  the  benefit  of  the  grantee;  for 
that  is  a  collateral  matter.  Johnson  v. 
Tweed,  459 

2.  An  application  to  set  aside  an 
annuity  must  be  made  bond  fide  on 
behalf  of  the  grantor.  Faircloth  v. 
Gurnet/,  clerk,  724 

APPEARANCE. 

&eUNiFoaifiTYOF  Process  Act,  3, 4. 
The  plaintiff  may  enter  an  appear- 
ance for  the  defendant  at  any  time 
within  twelve  months,  and  is  not  li- 
mited to  the  term  after  the  return  of 
the  writ  of  quo  minus.  Cook  v.  Al- 
len, 676 

ARREST. 
See  Costs,  12,  21,  34.— Service  of 

Procbss,  1. 
1.  An  unprivileged  person  in  cus- 
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tody  in  execution,  elected  a  member 
of  Parliament,  is  entitled  to  his  dis- 
charge on  motion;  and,  therefore, 
bail  may  have  an  exoneretur  entered 
on  the  bail  piece,  if  the  privileged  per- 
son be  elected  between  perfecting  bail 
and  final  judgment.  And  this  was  al- 
lowed, although  a  cognovit  had  been 
given  with  the  express  consent  of  the 
bail;  and  the  plaintiff,  had  he  not 
taken  the  cognovit,  might  have  com- 
pelled a  render  before  the  defendant 
acquired  privilege.  Phillips  v.  Welles- 
ley,  9 
2*  Where  the  plaintiff  sued  out  ser- 
viceable process,  and  an  order  for  par- 
ticulars was  made,  and,  two  terms  af- 
ter suing  out  the  serviceable  process, 
he  arrested  the  defendant: — Held, 
that  the  arrest  was  regular,  although 
the  order  for  particulars  operated  as 
a  stay  of  proceedings  in  the  first  ac- 
tion. Anonymous,                           59 

3.  If  the  ac  etiam  omit  the  words 
"  on  promises/'  the  defendant  can  be 
holden  to  bail  in  the  amount  of  40/. 
only.  Anonymous,  155 

4.  Semble,  if  he  has  been  holden  to 
bail  in  a  greater  amount  than  40/., 
the  Court  will  reduce  the  recognizance 
to  that  sum.  Ibid. 

5.  A  defendant  when  discharged 
from  legal  custody  has  no  privilege 
from  arrest  in  returning  home.  Ano- 
nymous, 157 

6.  If  a  defendant,  being  arrested, 
does  not  name  any  safe  and  convenient 
dwelling-house  within  the  county  in 
which  he  is  arrested,  he  may  be  taken 
immediately  to  gaol,  notwithstanding 
the  52  Geo.  2,  c.  28,  s.  2.  Pitt  v.  The 
Sheriff  of  Middlesex,  in  the  cause  of . 
Hamilton  v.  Jones,  201 

See  Dew  hirst  v.  Pearson,  664 

7.  Where  a  plaintiff  arrests  a  de- 
fendant, and  on  the  trial  recovers  a 
part  of  his  demand  and  his  costs,  he 
cannot  afterwards  hold  the  defendant 
to  bail  for  another  part  of  the  same 
demand.  Hamilton  v.  Pitt,  209 


I  8.  Where  a  defendant  on  three  oc- 
casions voted  in  the  character  of  a 
Scotch  peer: — Held,  that,  after  ar- 
rest, and  giving  a  bail-bond,  he  was 
entitled  to  have  the  bail-bond  deliver- 
ed up  to  be  cancelled.  Sir  Henry 
Digby  v.  The  Earl  of  Stirling,     248 

9.  The  defendant  having  been  ar- 
rested, obtained  his  discharge  by  giv- 
ing the  plaintiff  security  for  the  debt. 
The  security  proving  very  inadequate, 
the  plaintiff,  without  restoring  the  se- 
curity, arrested  the  defendant  for  the 
same  cause.  The  bail-bond  was  or- 
dered to  be  delivered  up  to  be  can- 
celled, with  costs,  no  fraud  being  im- 
puted to  the  defendant.  Wilson  v. 
Homer,  248 

1 0.  The  petitioning  creditor  attend- 
ing the  commissioners  for  the  purpose 
of  watching  the  progress  of  the  com- 
mission, and  of  proposing  himself  as 
an  assignee,  is  protected  from  arrest 
eundo,  morando,  et  redeundo :  and  it 
is  for  the  party  who  seeks  to  oust  him 
of  his  privilege,  to  shew  an  unreason- 
able delay,  or  an  improper  deviation 
from  his  course  home.  Selby  v.  Hills, 

257 

1 1 .  Where  a  defendant  was  arrest- 
ed on  a  capias  founded  upon  an  affi- 
davit on  which  a  capias  had  pre- 
viously issued  into  another  county, 
upon  which  nothing  was  done: — 
Held,  regular;  and  that  the  second 
capias  need  not  be  an  alias.  RodweU 
v.  Chapman,  634 

12.  After  an  arrest  in  a  foreign 
country  upon  a  judgment  obtained 
there,  the  defendant,  having  escaped, 
may  be  again  arrested  here  in  an  ac- 
tion on  that  judgment.  Aliven  v.  Fur- 
nival,  614 

1 3.  Where  goods  are  sold  with  a 
warranty,  and  the  warranty  is  found 
to  be  false,  the  purchaser  cannot  there- 
fore rescind  the  contract  by  endea- 
vouring to  return  the  goods,  unless 
the  defendant  agrees  to  take  them 
back,  or  unless  an  express  right  to 
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rescind  is  reserved  at  the  time;  and 
therefore,  where  a  horse  was  sold 
warranted  sound,  and  the  horse  prov- 
ed to  be  unsound,  but  the  seller  re- 
fused to  take  back  the  horse,  it  Has — 
Held,  that  the  purchaser  could  not 
bring  money  had  and  received,  and 
arrest  for  the  price,  having  only  a 
right  to  sue  for  damages.  The  seller 
having  been  arrested,  and  a  less  sum 
recovered,  it  was  held  to  be  an  arrest 
without  reasonable  or  probable  cause, 
and  that  the  defendant  was  entitled  to 
his  costs  under  the  43  Geo.  3,  c.  46, 
s.  3.  Gompertz  v.  Denton,  623 

14.  If  a  plaintiff,  after  making  an 
affidavit  of  debt,  receive  pai  t  of  the 
debt,  and  the  debt  is  thereby  reduced 
to  an  amount  insufficient  to  warrant  an 
arrest,  and  the  defendant  is,  notwith- 
standing, afterwards  arrested  for  the 
whole  tlebt,  the  bail  bond  will  be  or- 
dered to  be  set  aside  with  costs.  Short 
v.  Cunningham,  Same  v.  Pound,  662 

16.  To  justify  an  officer  in  taking 
a  defendant  to  a  public-house,  con- 
trary to  the  32  Geo.  2,  c.  28,  it  is  not 
sufficient  for  him  to  shew  that  the 
prisoner  did  not  express  his  dissent, 
Dewhirst  v.  Pearson,  664 

A  defendant  arrested  cannot  be 
taken  to  gaol  within  twenty-four  hours, 
unless  he  ha*  refused  to  name  a  house 
to  be  taken  to.  Ibid. 

The  sheriff,  or  any  of  his  officers  or 

servants  concerned  in  acting  contrary 

to  that  act,  is  liable  to  the  penalty. 

Ibid. 

16.  Where  the  plaintiff  failed  in 
recovering  ihe  sum  for  which  he  ar- 
rested the  defendant,  the  Court  allow- 
ed the  defendant  his  costs  under  the 
43  Geo.  3,  c.  46,  though  the  account 
was  very  long  and  had  been  running 
for  several  years;  it  appearing  that 
there  must  have  been  cither  gross 
neglect  or  wilful  ovcrchargesin  making 
out  the  account.  Nail  v.  Forget,  li'.iG 

This  act  is  rather  to  be  extended 
than  confined  in  its  operation.    Ibid. 

17.  Where  there  is  a  reasonable 
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doubt  in  law  as  to  the  right  of  the 
plaintiff  to  recover  part  of  his  de- 
mand:— Held,  that  the  defendant  was 
not  entitled  to  claim  the  benefit  of  the 
43  Geo.S,e.  46.  Statin  v.  Taslor,G97 
18,  If  the  sheriff  has  arrested  a 
defendant  in  one  action  illegally,  be 
cannot  afterwards  detain  him  in  an- 
other. Barratl  v.  Price,  78S 

ATTACHMENT. 

Set  Award,  1,2,  4.— Costs,  24,44.— 

.Marshal,     1.— Pone,    1.— Reo. 

G*n.  H.T.  3  W.  4,  p.  73 1 .—Small 

Debtor,  1, — Suepojna,  1,  t,  S. 

1.  Alter  nine  terms  have  elapsed, 
it  is  too  late  to  object  that  a  party  in 
custody  for  non-payment  of  jmmts' 
rates  has  been  charged  and  detained 
on  an  attachment  of  privilege,  with- 
out leave  of  the  Court  or  a  Judge. 
Goodman  v. ,  138 

Where  a  defendant  is  committed, 
uniler  a  habeas  corpus,  to  the  custody 
of  the  Marshal,  it  is  not  necessary  to 
enter  a  committitur  piece  on  the  judg- 
ment roll.  -        Ibid. 

■i.  The  Court  will  not  grant  an  at- 
tachment for  the  non-payment  of  costs 
payable  under  an  award,  at  the  in- 
stance of  the  personal  representative 
of  a  deceased  party,  to  which  party 
they  were  to  bave  been  paid.  The 
King  v.  Maffcy,  in  the  cause  of  Maf- 
J'ey  v.  Goodwin,  538 

3.  Though  a  party  is  at  one  time  in 
contempt  for  not  paying  costs  which 
have  been  duly  demanded,  yet,  if  be- 
fore an  attachment  is  moved  for,  the 
sum  due  becomes  reduced  in  amount, 
a  fresh  demand  of  the  reduced  sum 
must  be  made  to  ground  a  motion  for 
an  attachment.   Spiny  v.  JTeo/ier,  696 

ATTORNEY. 

Sec  Costs,  24,  43. — Ejectment,  13, 
— Husband  and  Wife,  I. — New 
TaiAt,2. — Plea,1. — 1  Reo.  Gem. 
H.T.  2  W.4,j>.  196. 
1 .  Where  an  attorney  of  the  King's 
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Bench  has  been  arrested  on  process 
issuing  out  of  the  Common  Pleas,  the 
King's  Bench  will  not  relieve  him 
summarily.  Anonymous,  3 

2.  Where  an  attorney  has  drawn 
his  own  marriage  settlement,  under 
which  he  takes  no  interest,  but  is 
mentioned  in  it,  and  it  is  deposited 
with  him  for  safety,  the  Court  will  not 
compel  him  to  give  it  up  at  the  in- 
stance of  a  trustee  under  it.  Ex  parte 
Moxon,  6 

3.  An  attorney  plaintiff  suing  an 
attorney  defendant  for  a  cause  of  ac- 
tion not  exceeding  51.,  arising  within 
the  jurisdiction  of  the  London  Court 
of  Conscience  Act,  39  &  40  Geo,  3, 
c.  104,  is  not  entitled  to  his  costs. 
Burn  v.  Pasmore,  17 

4.  An  attorney  giving  an  under- 
taking for  another,  in  a  cause  in  which 
he  is  not  concerned  as  attorney,  will 
not  be  forced  summarily  to  fulfil  it; 
but  the  party  to  whom  it  is  given  will 
be  left  to  his  action.  Walker  v.  Ar- 
lett,  6 1 

5.  A  special  agreement  between  an 
attorney  and  his  client  as  to  the  amount 
of  the  charges  of  the  former  is  not 
binding  on  the  Master  on  taxation ; 
but  the  Master  may  exercise  his  dis- 
cretion under  all  the  circumstances  of 
the  case,  and  make  an  allowance  even 
to  the  amount  stated  in  the  special 
agreement.  Scmble,  an  attorney  ought 
himself  to  peruse  a  title  on  the  part  of 
his  client,  before  he  sends  it  for  coun- 
sel's opinion.  Drax  v.  Scroupe,       69 

6.  Where  a  debtor  applied  to  take 
the  benefit  of  the  insolvent  act,  and 
one  of  his  creditors,  an  attorney,  by 
threats  of  opposition,  obtained  from 
him  promissory  notes  for  the  amount 
of  his  debt,  and  the  creditor  after- 
wards indorsed  one  of  them  to  a  bond 
fde  holder,  without  notice  of  the  cir- 
cumstances under  which  it  had  been 
obtained;  the  debtor  was  afterwards 
arrested  on  the  note,  and  he  gave  a 
bail  bond — the  Court  directed  the  bail 


bond  to  be  delivered  up  to  be  can- 
celled, on  filing  common  bail ;  but  re- 
fused to  make  the  attorney  deliver  up 
the  other  notes,  though  part  of  the 
debt  for  which  they  were  given  was 
work  and  labour  done  as  an  attorney, 
the  notes  having  been  obtained  in  his 
character  of  creditor  and  not  of  attor- 
ney.  Kay  v.  Masters,  86 

7.  The  Court  will  not,  on  a  sum- 
mary application,  compel  an  attorney 
to  deliver  up,  on  payment  of  what  it 
due  to  him,  deeds  which  have  been 
intrusted  to  him  for  the  purpose  of 
raising  money  upon  them.  In  the 
matter  of  Millard,  1 40 

8.  Where  a  cognovit  is  given  for 
the  payment  of  a  sum  generally,  the 
defendant  may  pay  either  the  plaintiff 
or  his  attorney.  Anonymous,         1 73 

9.  A  conviction  of  conspiracy  is  not 
of  itself  a  sufficient  ground  for  strik- 
ing an  attorney  off  the  roll.  Re 

174 

10.  A  defendant  cannot  object  to 
the  taxation  of  a  plaintiff's  bill  of 
costs,  on  the  ground  of  costs  being 
allowed  for  a  period  of  the  cause  dur- 
ing which  it  was  conducted  by  a  per- 
son not  an  attorney,  or  being  an  un- 
certificated attorney.  v.  Sexton, 

180 

11.  Where  bills  have  been  depo- 
sited with  an  attorney,  and  he  has  ad- 
vanced money  on  them,  and  he  refuses 
to  account,  the  Court  will  not  compel 
him  summarily  to  pay  over  the  alleged 
balance.  Ex  parte  Schwalbanker,  182 

12.  A  single  instance  of  employ- 
ment as  an  attorney  at  an  election,  is 
not  a  sufficient  practising  to  entitle 
him  to  privilege  from  arrest.  Anony- 
mous, 208 

13.  A  bill  for  business  done  under 
a  commission  of  bankruptcy  need  not 
be  delivered  a  month  before  action 
brough  t  thereon.  Hamilton  v.  Pitt,  210 

14.  Charges  in  an  attorney's  bill 
for  attending  and  advising  his  client, 
after  the  latter  had  been  served  with 
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a  writ,  and  attending  and  advising 
him  in  an  action  brought  against  him, 
are  taxable  items  within  the  2  Geo.  2, 
c.  23,  s.  23.  Smith  v.  Taylor,  212 
Money  advanced  by  the  attorney 
to  the  defendant,  to  pay  the  debt  and 
costs  in  the  latter  action,  is  a  dis- 
bursement within  the  statute,  and 
cannot  be  recovered  in  an  action  for 
money  lent,  although  not  included  in 
the  bill.  Ibid. 

15.  The  plaintiff  obtained  judg- 
ments against  the  defendant  in  two 
actions  in  this  Court,  and  the  defen- 
dant obtained  a  judgment  against  the 
plaintiff  in  the  Court  of  King's  Bench : 
— Held,  that  the  defendant,  upon 
acknowledging  satisfaction  for  the 
amount  of  the  judgments  in  this  Court, 
on  the  judgment  she  had  obtained 
against  the  plaintiff  in  the  Court  of 
King's  Bench,  might  enter  satisfaction 
on  the  judgment  rolls  in  the  two  ac- 
tions in  this  Court,  although  the  plain- 
tiff had  died,  and  more  than  two  years 
had  elapsed  before  judgment  had 
been  entered  up  against  her  in  the 
Court  of  King's  Bench,  the  verdict 
having  been  obtained  in  her  lifetime, 
subject  to  a  reference,  and  a  rule  nisi 
to  reduce  the  damages  awarded  by  the 
arbitrator  being  pending  at  the  time 
of  her  death : — Held,  also,  that  the 
judgment  for  the  plaintiff  in  this  Court 
might  be  set  off  against  the  judgment 
for  the  plaintiff  in  the  Court  of  King's 
Bench,  although  the  plaintiff's  attor- 
ney had  administered  to  her  effects  as 
a  judgment  creditor,  and  sued  out  a 
writ  of  elegit  against  the  defendant, 
and  commenced  ejectments  to  enforce 
it : — Held,  also,  that  the  attorney  had 
no  lien  for  his  costs  upon  the  judg- 
ments in  this  Court;  and  he  having 
refused  to  allow  them  to  be  set  off 
against  the  judgment  in  the  King's 
Bench,  the  Court  ordered  him  to  pay 
the  costs  of  the  application.  Sarah 
Bridges  v.  Jane  Smyth,  242 

16.  Where  an  attorney's  bill  had 
been  reduced  nearly  one-sixth  on  tax- 


ation, the  Court  refused  to  allow  him 
the  costs  of  taxation.  Elwood  v. 
Pearce,  251 

17.  An  undertaking  by  an  attor- 
ney, to  give  a  bail  bond  to  the  sheriff, 
is  contrary  to  the  23  H.  6,  c.  10,  and 
therefore  void.  Lewis  v.  Knight,  261 

18.  Where  a  plaintiff  and  defen- 
dant collude  in  the  settlement  of  an 
action,  in  order  to  deprive  the  plain- 
tiff's attorney  of  his  costs,  and  a  bill 
for  debt  and  costs  is  given  by  the  de- 
fendant in  furtherance  of  that  collu- 
sion, the  Court  will  compel  the  delive- 
ry up  of  that  bill.  Gouldv.  Davis,  288 

1 9.  Where  one  of  several  parties 
to  a  cognovit  signs  after  the  others, 
his  signing  relates  back  to  the  time  of 
their  signing.  Perry  v.  Turner,    300 

Payment  to  a  plaintiff's  attorney's 
clerk  unauthorized  to  receive,  is  no 
waiver  of  the  plaintiff 's  right.     Ibid. 

Where,  at  the  instance  of  one.of  se- 
veral joint  defendants,  the  taxation  of 
the  plaintiff's  costs  is  deferred,  an 
entire  day's  notice  of  taxation  on  an- 
other day  is  not  necessary.  Ibid. 

20.  Where  an  attorney's  bill  has 
been  paid,  the  Court  will  refer  it  to 
be  taxed  by  the  Master,  on  applica- 
tion within  a  reasonable  time,  without 
shewing  circumstances  of  fraud  or 
imposition.  Glnsscott  v.  Castle,    3 1 7 

2 1 .  Where  the  amount  of  damages 
sought  to  be  recovered  in  an  action  is 
liquidated,  the  parties  may  compro- 
mise, without  regard  to  the  plaintiff's 
attorney '8  claim  to  costs.  Ex  parte 
Hart,  In  re  Tovery  v.  Payne,    ■   324 

22.  An  attorney  is  entitled  to  his 
costs  for  writing  a  letter  demanding  a 
debt  from  a  defendant  before  writ  is- 
sued. Morrison  v.  Summers,         325 

23.  It  is  a  matter  of  doubt  whether 
the  Court  has  power,  independently 
of  the  stat.  2  Geo.  2,  c.  23,  to  refer  an 
attorney's  bill  for  taxation,  when  it 
contains  no  taxable  item.  Dag  ley  v. 
Kentish,  330 

24.  The   3  Jac.  1,  c.  7,  s.  1,  re- 
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quires  attornies  to  deliver  to  their 
clients  a  signed  bill  of  their  fees  and 
charges  before  charging  them: — 
Held,  that  that  provision  only  applies 
to  business  done  in  the  superior 
Courts  of  Westminster.  Reynal  v. 
Smith,  334 

25.  A  rule  cannot  be  served  at  the 
last  place  of  an  attorney's  abode,  un- 
less it  appears  to  be  that  stated  in  the 
residence- book,  or  that  none  is  there 
stated.  Re  Sandys,  362 

26.  Service  of  a  rule  on  an  attor- 
ney by  leaving  it  with  a  laundress  at 
his  chambers,  who  stated  that  she  was 
authorized  to  receive  notices  and  pa- 
pers for  him,  is  insufficient.  Dodd  v. 
Drummond,  381 

27.  An  attorney  who  is  party  in  a 
cause,  giving  an  undertaking  to  the 
sheriff  in  that  cause,  is  not  liable  to 
have  that  undertaking  summarily  en- 
forced by  the  Court.  Northfield  v. 
Orton,  4 1 5 

28.  A  bill  against  an  attorney  is 
not  "  process"  within  the  meaning  of 
2  Reg.  Gen.  H.  T.  2  Will.  4,  and 
therefore  does  not  require  the  in- 
dorsement of  the  amount  of  debt  and 
costs  claimed,  as  directed  by  that  rule. 
Lewellin  v.  Norton,  416 

29.  Where  an  attorney's  bills  are 
referred  for  taxation  to  the  Prothono- 
tary  of  the  Common  Pleas,  he  may 
refer  items  for  business  done  in  the 
King's  Bench,  to  be  taxed  by  the 
Master  of  the  latter  Court,  and  the 
King's  Bench  has  no  jurisdiction  to 
interfere  with  that  taxation  of  the 
Master,  nor  is  the  Prothonotary  bound, 
by  it.  In  re  Jones,  424 

30.  Trover  against  an  attorney  for 
deeds;  cause  referred ;  award,  a  non- 
suit, and  each  party  to  pay  his  own 
costs: — Held,  that  the  attorney  had 
no  lien  on  the  deeds  for  the  costs : — 
Held,  also,  that  he  had  no  lien  on  the 
deeds  for  expenses  incurred  by  him  in 
consequence  of  applications  made  to 
him  for  the  deeds.  In  the  matter  of 
Sharpe,  432 


31.  Where  a  defendant  is  entitled 
to  enter  a  suggestion  under  the  Mid- 
dlesex Court  of  Requests*  Act,  the 
plaintiff  is  bound  to  find  the  record, 
or  be  answerable  for  the  default  of 
his  attorney  who  withholds  it.  Jones 
v.  Harris,  433 

32.  If,  during  the  five  years,  an 
articled  clerk  has  been  absent  two 
months,  by  consent  of  his  master,  at 
his  father's  house,  and  at  the  end  of 
the  five  years  has  served  two  addi- 
tional months,  he  will  be  entitled  to 
admission.  Ex  parte  Hubbard,     438 

33.  If,  during  the  five  years,  a  clerk 
is  assigned  for  a  certain  period,  and 
at  its  conclusion  reassigned  to  his 
original  master,  the  name  of  the  as- 
signee must  be  stated  in  the  notice  of 
the  clerk's  intention  to  apply  for  ad- 
mission. Ex  parte  Jones,  439 

34.  A  warrant  of  attorney  given 
by  a  client  to  his  attorney  to  secure 
future  costs,  is  illegal.  Jones  v. 
Hunter,  462 

35.  Where  an  attorney  of  one  Court 
gives  his  undertaking  as  an  attorney 
for  a  debt  and  costs  in  an  action  in 
another,  the  Court  of  which  he  is  an 
attorney  will  compel  him  to  fulfil  his 
undertaking,  though  void  by  the  sta- 
tute of  frauds.  In  re  Pater  son,     468 

36.-  Unless  there  is  a  cause  in 
Court,  an  application  cannot  be  made 
at  Chambers  against  an  attorney.  Ex 
parte  Higgs,  495 

37.  The  Court  will  not  grant  an 
application  requiring  an  attorney  to 
pay  over  the  interest  of  a  sum  of  mo- 
ney which  has  come  improperly  into 
his  hands.  Fenn  \.  Wild,  498 

38.  All  matters  relating  to  the  re* 
admission  of  attornies  must  be  set- 
tled in  term  time,  in  Court,  and  not 
at  Chambers.  Ex  parte  Owen,      511 

39.  The  undertaking  of  an  attor- 
ney can  only  be  enforced  by  attach- 
ment, where  he  has  given  it  for  his 
client.  Ex  parte  Watts,  512 

40.  An  attorney,  intending  to  ap. 
ply  for  re  admission,  stuck  up  his  no- 
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tice  in  the  King's  Bench  office  at  its 
opening,  on  the  first  day  of  the  term 
of  which  his  notice  was  intended  to 
be  given: — Held,  a  sufficient  com- 
pliance with  the  rule  of  T.  T.  3$  Geo. 
3.  Ex  parte  Senior,  5 1 7 

41.  A  warrant  of  attorney  given  to 
secure  the  payment  of  future  costs, 
and  also  of  costs  and  money  already 
due  and  advanced,  though  void  as  to 
the  clients'  future  liability,  is  valid  as 
to  his  actual  liability.  Holdsworth  v. 
Wakcman,  532 

42.  The  fact  of  a  judgment  being 
signed  by  an  uncertificated  attorney, 
does  not  make  it  irregular.  Smith  v. 
Wilson,  545 

43.  The  Court  has  a  discretionary 
power,  where  an  action  is  brought  on 
an  attorney's  bill,  to  refer  it  for  taxa- 
tion, without  requiring  the  undertak- 
ing provided  by  the  2  Geo.  2,  c.  23. 
Watson  v.  Postan,  556 

44.  Applications  to  tax  an  attor- 
ney's bill  for  business  done  in  lunacy, 
should  be  made  to  the  Chancellor. 
Queer e,  whether  a  bill  for  business 
done  in  lunacy  is  taxable.  Jones  v. 
Eyewater,  557 

45.  If  an  attorney  practise  in  a 
Court  in  which  he  has  not  been  ad- 
mitted, he  cannot  maintain  an  action 
for  bis  fees,  nor  even  for  money  out 
of  pocket;  neither  has  he  any  lien  for 
his  costs  or  for  money  disbursed ;  and 
therefore  he  cannot  prevent  the -da- 
mages and  costs  in  one  action  being 
set  ofFagainst  those  in  another,  though 
his  costs  have  not  been  paid.  Latham 
v.  Hide,  Hide  v.  Latham,  594 

46.  If  an  attorney  acts  in  a  Court 
of  which  he  is  not  admitted,  proceed- 
ings will  be  staid,  and  he  will  be  or- 
dered to  pay  the  costs;  and  it  is  not 
too  late  to  apply  even  after  issue  join- 
ed and  notice  of  trial  given.  Consta- 
ble v.  Johnson,  598 

47.  The  jury  have  a  right,  in  con- 
sidering an  attorney's  bill,  to  reject 
any  item  which  is  altogether  useless ; 
but  have  not  a  right  to  reject  an  item, 


a  part  of  which  may  be  useless.  Shaw 
v.  A i den,  705 

48.  An  attorney's  bill  for  business 
done  at  Quarter  Sessions  must  be  de- 
livered, pursuant  to  2  Geo.  2,  c.  23, 
a  month  before  action  brought.  Syl- 
vester v.  Jfebster,  708 

49.  A  party  cannot  compel  his  at- 
torney to  proceed  in  a  suit  until  it  is 
ended ;  but  the  latter  may,  upon  rea- 
sonable cause  and  notice,  relinquish 
the  conduct  of  the  suit,  and  recover 
his  costs  incurred  during  the  time  of 
his  employment.  Vasandau  v.  Browne, 

715 

50.  If  an  attorney  has  been  re- 
admitted in  the  K.  B.,  he  may  be 
re-admitted  in  the  C.  P.  on  reading 
the  rule  for  his  re-admission  in  the 
former  Court,  where  he  has  been 
struck  off  the  roll  of  this  Court  upon 
reading  a  rule  for  striking  him  off  the 
roll  of  the  K.  B.  Ex  parte  Yates,  724 

m 

AUTHORITY  TO  PROSECUTE 
OR  DEFEND. 

See  1  Reg.  Gen.  H.  T.  2  W.  4, p.  1 83. 

AWARD. 

See  Affidavit  of  Debt,  1. — At- 
tachment, 2. — Costs,  3,  10,  22, 
44. 

1.  Where  an  arbitrator  finds  by  his 
award,  that,  on  the  balance  of  accounts, 
the  defendant  has  overpaid  the  plain- 
tiff a  certain  sum,  the  Court  will  not 
grant  an  attachment  against  the  plain- 
tiff for  the  non-payment  of  that  sum. 
Thornton  v.  Hornby,  237 

2.  Where  an  award  directs  the  pay- 
ment of  money  on  a  certain  day,  in- 
terest from  that  day  may  be  recover- 
ed by  action,  but  not  by  attachment. 
In  the  matter  of  Arbitration  between 
Churcher  and  Stringer,  332 

3.  A  submission  to  refer  a  cause, 
and  the  subject-matter  thereof,  and 
the  issue  therein,  to  the  award  of  a 
barrister,  docs  not  authorize  him  to 
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order   a   verdict   to  be  entered   up. 
Hutchinson  v.  Blackwell,  267 

4.  The  Court  will  not  grant  an  at- 
tachment for  the  non- performance  of 
an  award,  the  performance  of  which 
is  demanded  by  a  third  person  acting 
under  a  power  of  attorney,  unless  the 
subscribing  witness  makes  an  affida- 
vit of  its  execution,  and  a  copy  of  the 
power  of  attorney  is  left  with  the  par- 
ty upon  whom  the  demand  is  made. 
Laugher  v.  Laugher,  284 

5.  Where  the  words  of  a  release, 
executed  according  to  the  directions 
of  an  award,  might  extend  to  a  mat- 
ter the  parties  did  not  intend  the  ar- 
bitrators to  adjudicate  upon,  and  on 
which  they  did  not  adjudicate,  the 
generality  of  the  words  will  be  re- 
strained by  the  intention  of  the  par- 
ties.     Upton  v.  Upton,  400 

G.  In  an  award,  the  direction  to  en- 
ter a  verdict  in  favour  of  a  plaintiff  for 
a  certain  sum  is  equivalent  to  an  or- 
der to  pay  that  sum.  Carlwright  v. 
Blackworth,  489 

7.  The  mere  fact  of  an  arbitrator 
being  indebted  to  one  of  the  parties  is 
not  of  itself  sufficient  to  set  aside  an 
award,  though  the  other  party  was 
ignorant  of  the  circumstance,  and,  as 
soon  as  he  knew  of  it,  objected  to  the 
arbitrator's  proceeding.  M organ  v. 
Morgan,  6 1 1 

8.  Where  an  arbitration  is  under 
an  order  of  Nisi  Prius,  the  costs  of  it 
are  not  costs  in  the  cause.  Taylor 
v.  Gordon,  720 

9.  When  the  parties  to  an  award 
have  received  notice  that  it  is  ready 
for  delivery  on  payment  of  reasonable 
charges,  it  is  to  be  considered  as  pub- 
lished.   Musselbrook  v.  Dun  kin,     722 

BAIL. 

See  Habeas  Corpus,  1. — Reg.  Gen. 
T.T.  1W.4,  p.  102;  1  Reg.  Gen. 
H.T.  2  W.  4,  p.  185.— Variance, 
2,  4,  14. — Waiver,  5,  8. 

1 .  A  bail  who  expects  the  attorney 


for  the  defendant  to  indemnify  him, 
though  he  has  received  no  undertak- 
ing to  that  effect,  cannot  justify.  An- 
onymous,  1 

2.  A  leaseholder  not  a  housekeeper 
or  a  freeholder  cannot  justify  as  bail. 
Smith's  Bail,  1 

3.  In  an  action  against  several,  it 
is  no  objection  to  the  notice  of  justi- 
fication, that  it  states,  that  the  bail  will 
justify  for  three,  bail  for  two  having 
only  been  put  in.     Denton's  Bail,     2 

4.  Where  the  Court  will  grant  time 
to  put  in  fresh  bail  in  error.  Anony- 
mous, 32 

5.  Where  a  poor  defendant  was  ar- 
rested for  700/.,  the  Court  granted  a 
rule  to  justify  three  bail  instead  of 
two.     Easter  v.  Edwards,  39 

6.  "Manufacturer"  is  a  bad  de- 
scription of  bail.    Fearnleyfs  Bail,  40 

7.  A  lodger  in  England,  possessed 
of  a  house  in  Scotland,  cannot  justify 
as  bail.     Anonymous,  61 

8.  Though  the  form  of  the  affida- 
vit to  be  made  by  bail,  according  to 
the   new   rules   of  Trinity  Term,   1 
Will.  4,  is  several,  it  may  be  made 
jointly.     Anonymous,  115 

An  affidavit  of  sufficiency  by  coun- 
try bail,  purporting  to  be  according  to 
the  rules  of  Trinity  Term,  1  Will.  4, 
and  not  containing  all  its  requisites, 
is  good,  if  it  be  sufficient  according 
to  the  old  rules.  Ibid. 

9.  It  is  sufficient,  under  the  rules  of 
Trinity  Term,  1  Will.  4,  to  state  the 
residence  of  the  bail  for  the  last  six 
months  in  the  notice  of  bail,  without 
repeating  it  in  the  notice  of  justifica- 
tion.   Higg*s  Bail,  124 

10.  The  domestic  servant  of  a  fo- 
reign ambassador  cannot  become  bail. 
Lock's  Bail,  124 

11.  Where  there  is  a  defect  in  the 
notice  of  bail,  and  further  time  is  giv- 
en to  inquire  as  to  them,  and  they  ul- 
timately justify,  the  defendant  is  not 
entitled  to  the  costs  of  justification. 
Anonymous,  1 26 

12.  Bail    must  swear   themselves 
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"  housekeepers;"  swearing  themselves 
"  householders  "  is  not  sufficient.  An  • 
onymous,  127 

13.  If  money  has  been  paid  into 
Court  to  abide  the  event  of  the  suit 
under  the  7  &  8  Geo.  4,  c.  71,  s.  2, 
and  the  defendant  wishes  to  take  it  out 
on  perfecting  special  bail,  under  s.  3, 
he  must  do  so  before  issue  joined. 
Money  so  paid  is  not  a  payment  to  a 
creditor  within  the  protection  of  the 
6  Geo.  4,  c.  16,  s.  82.  Ferrall  v. 
Alexander,  1 32 

If  paid  in  after  an  act  of  bankrupt- 
cy, and  less  than  two  months  before  a 
commission  issued,  it  is  not  within  the 
protection  of  the  6  Geo.  4,  c.  16,  s.  81. 

Ibid. 

1 4.  It  is  not  enough,  in  the  affida- 
vit of  sufficiency,  according  to  the 
rules  of  T.  T.  1  Will.  4,  that  the  bail 
should  describe  himself  as  possessed 
of  "  money  in  the  funds,"  without 
stating  in  what  fund  it  is.  Anony- 
mous, 159 

15.  If  a  bail  has  two  places  of  re- 
sidence, it  is  only  necessary  under 
Reg.  Gen.  T.  T.  1  Will.  4,  to  give 
one  of  them  in  the  notice.  Anony- 
mous, 159 

16.  Keeping  a  gambling  house  is 
not  a  ground  for  rejecting  bail;  and, 
if  allowed,  is  not  a  ground  for  refus- 
ing the  defendant  the  costs  of  justifi- 
cation under  rule  3,  Reg.  Gen.  T.  T. 
1  Will.  4.     Anonymous,  160 

17.  By  the  rules  of  T.  T.  1  Will. 
4,  it  is  only  necessary  in  the  notice  of 
bail  to  state  the  residence  of  the  bail 
for  the  last  six  months,  without  go- 
ing on  to  state  that  the  bail  has  re- 
sided there  for  that  period;  but  it 
must  state  the  bail  to  be  a  house- 
keeper or  a  freeholder,  although  ac- 
companied by  the  affidavit  under  rule 
3,  T.  T.  1  Will.  4.    Anonymous,  160 

18.  If  bail  justify  by  affidavit,  in 
pursuance  of  the  new  rules  of  T.  T. 
1  Will.  4,  the  notice  roust  be  accom- 
panied either  by  the  original  affidavit, 
or  by  a  copy  purporting  upon  the 


face  of  it  to  be  a  copy.     West  v. 
Williams,  162 

19.  Where  the  property  of  which 
the  bail  describes  himself  possessed 
in  his  affidavit,  according  to  the  third 
rule  of  T.  T.  1  Will.  4,  is  insufficient, 
the  Court  will  not  allow  him  to  justi- 
fy without  payment  by  the  defendant 
of  the  costs  of  opposition,  although 
possessed  of  sufficient  other  property. 
Jackson's  Bail,  172 

20.  When  bail  cannot  justify  in  re- 
spect of  the  property  described  in  the 
affidavit  of  justification,  but  are  al- 
lowed to  pass  on  justifying  for  other 
property,  the  plaintiff  is  entitled  to 
the  costs  of  the  opposition.  Hems 
ming  v.  Blake,  179 

21.  The  acceptor  of  a  dishonoured 
bill  of  exchange  is  not  competent  to 
become  bail  in  an  action  against  the 
drawer.     Anonymous,  183 

22.  Rule  2  of  T.  T.  1  Will.  4,  as 
to  notice  of  bail,  applies  to  both  town 
and  country  bail.     Anonymous,    ft 59 

23.  Omission  in  the  notice  of  bail 
to  describe  the  bail  as  housekeepers 
and  freeholders,  does  not,  under  the 
rule  of  T.  T.,  1831,  authorize  the 
plaintiff  to  take  an  assignment  of  the 
bail-bond.  The  objection  should  be 
made  when  the  bail  come  up.  Bell 
v.  Foster,  271 

24.  Where  a  defendant  omits  to 
give  notice  of  justification,  as  requir- 
ed by  1  Reg.  Gen.  T.  T.  1  Will.  4, 
the  plaintiff  has  twenty  days  to  ex- 
cept, as  under  the  old  practice.  God- 
dard  v.  Jarvis,  278 

i5.  In  this  Court,  if  the  bail  be 
once  successfully  opposed,  they  can- 
not justify  until  5 1,  has  been  deposit- 
ed with  the  Master  to  cover  the  costs. 
Smithy.  Cooper,  287 

26.  Where  bail  reside  within  ten 
miles  of  the  city  of  London  or  West- 
minster, they  must  justify  in  person. 
Anonymous,  293 

27.  By  2  Reg.  Gen.  T.T.  1  Will. 4, 
it  is  sufficient  to  state  in  the  notice  of 
bad  the  residence  of  the  bail  for  the 
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last  fix  months,  without  going  on  to 
state  that  such  was  their  residence 
during  that  period.  Fenton  v.Warre, 

295 

28.  Where  a  defendant  is  in  cus- 
tody under  a  warrant  of  commission- 
ers of  bankrupt,  the  Court  will  en- 
large the  time  for  rendering  the  de- 
fendant, though  the  bail  have  not 
justified.  Gibson  v.White,  297 

29.  A  plaintiff  is  entitled  to  have 
money  paid  into  Court  in  lieu  of  bail, 
paid  out  to  him,  if  special  bail  be  not 
perfected  in  due  time,  although  the 
defendant  has  rendered  since  the  time 
for  perfecting  bail,  unless  an  affidavit 
of  merits  is  produced.  Newman  v. 
Hodgson,  329 

30.  Under  rule  2,  T.  T.  1  Will.  4, 
the  actual  and  not  the  constructive 
residence  of  the  bail  must  be  stated. 
Thomson  v.  Smith,  340 

31.  If  time  to  justify  bail  be  grant- 
ed, the  defendant  must  pay  the  plain- 
tiff's costs  of  attending  to  oppose.  If 
the  copy  of  the  affidavit  of  sufficiency 
served  on  the  plaintiff  do  not  purport 
to  be  a  copy,  or  do  not  state  the 
names  of  the  parties,  and  the  sums 
in  the  actions  in  which  they  are  al- 
ready bail,  or  the  names  of  the  occu- 
pants and  numbers  of  the  houses 
stated  by  the  bail  to  be  in  their  pos- 
session, these  defects  are  not  grounds 
for  rejecting  the  bail,  but  for  disallow- 
ing the  defendant  his  costs  of  justifi- 
cation. De  Bode  s  Bail,  368 

32.  The  costs  of  opposing  bail, 
who  have  complied  with  rule  3,  T.T. 
1  Will.  4,  but  are  rejected,  are  granted 
as  a  matter  of  course  to  the  plaintiff, 
unless  some  very  strong  ground  is 
shewn  on  the  part  of  the  defendant, 
for  putting  in  bail  who  could  not  jus- 
tify. Evans's  Bail,  384 

33.  A  notice  of  justification,  stating 
that  the  bail  has  "  within  the  last  six 
months  resided/'  &c,  is  not  sufficient 
under  Reg.  Gen.  T.  T.  1  Will.  4,  s.  2. 
Johnson's  Bail,  438 

34.  If  a  plaintiff  alarm  bail  who 


have  been  put  in,  and  thus  prevent 
them  from  justifying,  the  Court  will 
compel  him  to  pay  the  costs  of  putting 
them  in.  Gwynne  v.  Fuller,  444 

35.  4  Reg.  Gen.  T.  T.  1  WiU.  4, 
which  entitles  defendants  to  have  the 
recognizance  entered  into  under  rule 
3,  if  no  exception  be  entered  by  the 
plaintiff,  out  of  Court,  without  fur- 
ther justification,  does  not  apply  to 
the  case  of  a  prisoner.  Webb's  Bail,  446 

36.  A  mere  honorary  obligation  on 
the  part  of  a  plaintiff  not  to  press  a 
defendant  for  payment  of  debt  and 
costs,  is  not  such  an  indulgence  to 
him  as  will  release  his  bail.  If  a 
plaintiff,  by  an  agreement  with  a  de- 
fendant, expedites  his  remedy  against 
him,  the  bail  are  not  thereby  released. 
Ladbrook  v.  Hewett,  488 

37.  It  is  not  necessary  that  a  bail 
should  sleep  in  the  house  described  in 
the  notice  of  bail  as  his  residence. 
Costs  of  justification  will  sometimes 
be  refused,  although  the  bail  have 
passed.  Thomson's  Bail,  497 

38.  The  residence  of  a  bail  is  suf- 
ficiently described  by  stating  it  to  be 
at  a  place  well  known  as  a  village, 
without  mentioning  any  street  in  it. 
Smith's  Bail,  499 

39.  To  describe  bail  as  "  jewel- 
lers," when  they  are  merely  clerks  in 
a  jeweller's  shop,  is  a  mis-description. 
Hamlet's  Bail,  501 

40.  The  rules  of  T.  T.  1  Will.  4, 
requiring  four  days'  notice  of  bail,  do 
not  apply  to  the  case  of  a  prisoner. 
King's  Bail,  509 

41.  Where  bail,  having  made  the 
affidavit  required  by  rule  3,  T.  T.  1 
Will.  4,  justify  after  exception,  al- 
though the  plaintiff  does  not  appear 
to  oppose,  the  defendant  is  still  en- 
titled to  the  costs  of  the  justification. 
Johnson's  Bail,  514 

42.  Where  a  bail  swears,  under 
rule  3,  T.  T.  1  Will.  4,  "  that  he  is 
not  bail  for  any,"  without  adding 
"  other  person,"  it  is  sufficient.  Smith* $ 
Bail,  514 
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43.  Where  bail  is  added  by  a 
Judge's  order,  four  days'  notice  of 
bail  need  not  be  given.  Perry  s  Bail, 

564 

44.  In  an  affidavit  of  justification, 
it  is  insufficient  to  state  that  the  bail 
are  possessed  of  the  required  property. 
Hutchinson's  Bail,  571 

45.  Notice  of  bail,  describing  the 
bail  to  have  resided  within  the  last 
six  months  (instead  of,  for  the  last  six 
months)  at  a  particular  place,  is  bad ; 
but  if  the  affidavit  of  justification  is 
correct,  it  may  be  connected  with  the 
notice,  so  as  to  make  the  notice  suffi- 
cient.  Wards  Bail,  596 

46.  It  is  not  sufficient  for  bail  to 
swear  that  they  are  possessed  of  so 
much  money  over  and  above  their  just 
debts,  but  they  must  say  that  they  are 
"  worth  "  such  sum.  Simpson's  Bail, 

605 

47.  An  affidavit  of  justification 
may  be  sufficient,  if  the  rule  of  Court 
is  substantially  complied  with,  though 
in  form  it  may  not  be  exactly  conform- 
able with  that  given  by  the  rule. 
Perry's  Bail,  606 

48.  In  a  notice  of  bail  for  a  pri- 
soner to  justify  at  the  time  of  putting 
in,  it  must  appear  that  the  defendant 
is  a  prisoner.  Creighton's  Bail,    609 

49.  Where  proceedings  have  been 
taken  on  the  bail-bond  before  the  bail 
come  up  to  justify,  the  payment  of 
those  costs  cannot  be  insisted  on  as  a 
preliminary  objection.   Wilson's  Bail, 

614 

50.  An  agent  for  the  sale  of  Scotch 
ale,  who  described  himself  as  a  gen- 
tleman in  the  notice  of  bail,  was  held 
to  be  misdescribed.  Fleming's  Bail, 

641 

51.  Where,  in  the  course  of  a  cause, 
an  order  was  made  for  taxing  the  bill 
on  which  the  action  was  brought,  and 
which  by  mistake  was  drawn  up  as  a 
stay  of  proceedings : — Held,  that  the 
bail  could  not  avail  themselves  of  that 
order  as  a  giving  of  time,  so  as  to  dis- 
charge them.  Woosman  v.  Wood,  681 


An  agreement  between  the  plain- 
tiff and  defendant,  that  the  plaintiff's 
bill  should  not  be  taxed : — Held,  not 
binding  upon  the  bail.  Ibid. 

52.  If  the  affidavit  of  justification 
states  that  the  bail  are  "  possessed  "  of 
a  certain  sum,  instead  of  "  worth,"  the 
affidavit  is  insufficient  and  must  be 
amended.  Rogers  v.  Jones,  704 

53.  An  expectation  that  a  cause 
would  be  settled,  is  not  sufficient  to 
entitle  a  defendant  to  change  his  bail. 
Orchard  v.  Glover,  707 

BAIL-BOND. 

See  1  Reo.  Gen.  H.  T.   2  W.  4,   p. 

186;   5  Reo.  Gen.  H.  T.  2  W.  4, 

p.  199. 

Where  regular  proceedings  have 
been  commenced  upon  a  bail-bond, 
and  the  defendant  has  rendered  after 
the  time  for  perfecting  bail  above,  the 
Court  will  order  the  bail-bond  to  stand 
as  a  security,  under  rule  5,  Beg.  Gen, 
H.  T.  2  Will.  4.  Hodge  v.  Hopkins, 

431 
BANKRUPT. 

Sec   Bail,    13. — Costs,   32. — Ren- 
der, 1. 

BILL  OF  EXCHANGE. 

See  Amendment,  2. 

CAUSE  LIST. 

The  Court  in  banc  has  no  jurisdic- 
tion over  the  cause  list  at  Nisi  Prius. 
Jacob  v.  Rule,  349 

CESTUI  QUE  TRUST. 
See  Warrant  of  Attorney,  6. 

CERTIORARI. 
See  Costs,  47. — Poor's  Rates,  I. 

1 .  The  return  of  a  certiorari  must 
return  the  record  itself,  and  not  set  it 
out  according  to  its  tenor.  Askew  v. 
Hay  ton,  510 

2.  Where  one  inhabitant  of  a  parish 
has  removed  an  indictment  against  it, 
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for  the  non-repair  of  a  road,  into  the 
King's  Bench,  and  has  given  the  usual 
security  for  costs,  in  case  a  verdict  of 
guilty  should  pass,  the  other  inhabi- 
tants of  the  parish  will  not  be  permit- 
ted to  plead  guilty  to  the  indictment. 
Rex  v.  The  Inhabitants  ofLuxborough, 

527 
3.  Where  the  Sessions  have  grant- 
ed a  special  case,  which  has  not  been 
settled  for  more  than  six  months  after 
being  granted,  the  certiorari  for  re- 
moving the  orders  of  magistrates  and 
sessions  must  be  sued  out  within  six 
months  from  the  time  of  granting  the 
case.  If  it  is  not  so  sued  out,  this 
Court  will  not  grant  a  mandamus  to 
compel  the  sessions  to  enter  continu- 
ances and  hear  the  appeal.  Rex  v. 
Justices  of  Staffordshire,  484 

CHAMBERS  (JUDGE'S). 
See  Attorney,  36. — Costs,  4,  20. 

COMMITTITUR. 

See  Attachment,  1. 

CONCURRENT  WRITS. 

1.  Where  nfi.fa.  has  issued,  and 
a  levy  less  than  the  plaintiff's  debt  has 
been  made,  a  ca.  sa.  cannot  issue  till 
after  the  return  day  of  the  fi.  fa.;  al- 
though in  fact  the  sheriff  has  made  a 
return  to  it,  and  the  ca,  sa.  recites  the 
writ  and  the  sheriff's  return.  Larvcs 
v.  Codrington,  30 

2.  If  a  plaintiff  sues  out  serviceable 
process,  and,  without  discontinuing, 
sues  out  bailable  process  for  the  same 
cause  of  action,  the  defendant  may 
plead  the  pendency  of  the  former  suit, 
and  the  Court  will  not  relieve  the 
plaintiff.  Prescott  v.  Stevens,  57 

3.  A  plaintiff  cannot  have  concur- 
rent writs  of  fi*fa*  and  ca,  sa.,  and 
act  under  both.  Hodgkinson  v.  Whal- 
ley,  298 

4.  If  a  defendant  is  in  custody  of 
the  sheriff,  and  a  test,  ca.  sa.  is  issued 
against  him,  the  delivery  of  the  ca.  sa. 


to  the  sheriff  is  sufficient  to  charge 
him  in  execution.   Owen  v.  Owen,  335 

5.  The  omission  of  a  return  day  in 
the  praecipe  for  a  bill  of  Middlesex, 
is  not  an  irregularity.  Green  v.  Eigie, 

344 
If  aJJ.  fa.  on  a  judgment  have 
been  executed,  but  not  returned,  and 
the  defendant  is  arrested  in  an  action 
on  the  judgment,  the  Court  will  not 
set  aside  the  arrest.  Ibid. 

If  an  ac  etiam  is  in  assumpsit,  and 
the  affidavit  to  hold  to  bail  is  in  debt, 
the  Court  will  discharge  the  defendant 
on  putting  in  bail  to  the  amount  of 
40/.  Ibid. 

6.  Where  a  defendant  is  arrested 
on  a  ca.  sa.  and  is  afterwards  remov- 
ed from  the  custody  of  the  sheriff  on 
process  from  the  Court  of  Chancery 
into  the  Fleet,  he  is  sufficiently  charg- 
ed in  execution  in  the  Fleet  on  the  ca. 
sa.  without  bringing  him  up  by  habeas 
corpus,  and  charging  him  again  in 
execution.  Searl  v.  Johnson,         384 

COGNOVIT. 
See  1  Reg.Gen.H.T.  2  W.  4,  p.  192. 

1.  A  judgment  and  execution  on  a 
cognovit,  not  filed  according  to  the 
provisions  of  the  3  Geo.  4,  c.  39,  are 
not  absolutely  void,  but  only  inopera- 
tive against  the  assignees  of  a  bank- 
rupt. Green  v.  Gray,  350 

2.  A  ,cognovit  does  not  require  a 
stamp,  though  containing  a  stipula- 
tion not  to  take  advantage  of  its  being 
given  before  declaration.  Ibid. 

CORONER. 

See  Process,  3. 

COSTS. 

See  Amendment,  4. — A  rrest,  1 6, 1 7. 
— Attachment,  2,3. — Attorney, 
5,  10,  13,  16,  22.— Award,  8.— 
Bail,  51. — Execution,  5. — 1  Reg. 

Gen.H.T.  2W.4,jo.193 Small 

Debtor,  5.— Solicitor,  1. 

1 .  Where  an  appeal  against  a  poor 
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rate  has  been  entered  and  abandoned, 
the  respondents  are  entitled  to  costs 
under  the  17  Geo.  3,  c.  58,  s.  4,  up  to 
the  time  of  abandonment.  Ex  parte 
Hollow  ay,  26 

It  is  a  good  practice  for  the  clerk 
of  the  peace  to  ascertain  the  amount  of 
the  costs  in  such  cases.  Ibid. 

2.  In  quo  warranto  informations,  the 
Court  will  not  force  an  indigent  rela- 
tor to  give  security  for  costs,  when  it 
does  not  appear  that  the  fact  of  indi- 
gence had  not  come  to  the  defendant's 
knowledge  before  issue  joined.  Rex 
v.  Day,  Rex  v.  Patteson,  32 

3.  When  an  award  is  taken  up  by 
one  party,  and  all  the  costs  paid  to 
two  out  of  three  arbitrators,  the  third 
arbitrator  has  no  remedy  against 
either  party  in  the  cause.  Semble,  an 
arbitrator  has  no  action  for  bis  fees. 
Burroughes  v.  Clarke,  48 

4.  A  Judge  cannot  grant  costs  at 
Chambers.  Anonymous,  52 

5.  Where  a  defendant  pleads  after 
it  has  come  to  his  knowledge  that  the 
plaintiff  is  abroad,  the  Court  will  not 
oblige  the  latter  to  give  security  for 
costs.  Brown  v.  Wright ,  95 

6.  Taxation  of  costs,  without  pay- 
ment of  them  after  a  summons  to  dis- 
continue, is  no  discontinuance.  Edg- 
ington  v.  Proudman,  152 

7.  The  Court  will  disallow  the  costs 
of  a  view,  unless  the  names  of  the 
shewers  are  inserted  in  the  writ  of 
view.   Taylor  v.  Thompson,  218 

8.  The  Court  will  not  allow  costs, 
to  which  a  party  may  probably  be  en- 
titled in  one  action,  to  be  set  off 
against  costs  to  which  he  is  abso- 
lutely liable  in  another.  Masterman 
v.  Malm,  222 

9.  The  Court  will,  under  particular 
circumstances,  compel  the  payment 
by  the  unsuccessful  party  of  the  ex- 
penses of  bringing  over  from  a  foreign 
port,  detaining  here,  and  sending 
home,  a  witness,  although  the  cause 
never  proceeds  to  trial.    Loner gan  v. 


The  Royal  Exchange  Assurance  Com- 
pany, 22$ 

10.  Costs  of  a  reference  are  costs 
in  the  cause,  where  the  reference  is 
for  the  benefit  of  the  unsuccessful 
party.     Tregoning  v.  Attenborough, 

225 

1 1 .  Costs  of  a  nonsuit  are  not  a 
debt  proveable  under  a  commission  of 
bankrupt  issued  before  signing  judg- 
ment, although  the  judgment  relates 
back  to  a  time  previous  to  the  com- 
mission issuing.     Brough  v.  Adcock, 

231 

1 2.  Plaintiff  arrested  defendant  for 
500/.  Plea,  coverture.  Verdict  for 
38/.,  for  money  advanced  since  her 
husband's  death.  Defendant  applied 
for  costs  under  43  Geo.  3,  c.  46,  s.  3 : — 
Held,  that,  to  obtain  her  costs,  it  must 
be  shewn  that  the  plaintiff  knew  of 
her  coverture  at  the  time  of  the  arrest. 
Spooner  v.  Mary  Danks,  232 

13.  Reasonable  allowance  in  costs 
may  be  made  for  the  loss  of  time  of 
a  necessary  foreign  witness,  who  is 
not  accessible  to  subpoena,  and  who 
will  not  attend  without  compensation. 
Lonergan  v.  The  Royal  Exchange 
Assurance  Company,  235 

14.  The  plaintiff  sued  out  a  fi*fa. 
against  Lord  EgmonVs  effects.  Lord 
E.  having  previously  assigned  all  his 
effects  to  trustees,  for  the  benefit  of 
his  creditors,  the  sheriff  (under  an  in- 
demnity from  the  trustees)  returned 
nulla  bona.  The  plaintiff  sued  the 
sheriff  for  a  false  return.  The  she- 
riff obtained  a  verdict.  The  Court 
refused  to  allow  the  plaintiff's  judg- 
ment to  be  set  off  against  the  costs  of 
the  action  against  the  sheriff.  Hewitt 
v.  Pigott,  Same  v.  LordEgmont,  250 

15.  The  Court  will  not  enter  into 
the  question  of  the  defendant's  liabi- 
lity to  pay  costs,  under  the  Bath  Court 
of  Requests  Act,  before  verdict.  Me- 
redith v.  Drew,  252 

16.  What  allowance  on  taxation 
shall  be  made  for  the  subsistence  of 
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the  master  of  a  vessel,  from  the  time 
of  his  subpoena  till  the  trial,  in  an  ac- 
tion on  a  policy  of  insurance,  and  af- 
terwards while  a  rule  is  pending  for 
a  new  trial,  is,  in  general,  a  matter  in 
the  discretion  of  the  Prothonotary. 
Mount  v.  Larkins,  262 

17.  When,  by  order  of  Nisi  Print, 
a  verdict  is  entered  in  favour  of  the 
plaintiff  for  nominal  damages,  and  the 
costs  of  the  action,  and  the  plaintiff  is 
to  pay  the  defendant  a  certain  sum, 
that  sum  may  be  set  off  against  the 
costs  in  the  cause.  Newton  v.  Newton, 

264 

1 8.  Interlocutory  costs  may  be  set 
off  against  final  costs,  subject  to  the 
attorney's  lien.  Doe  d.  Hope  v.  Car- 
ter,  269 

19.  Before  moving  for  security  for 
costs,  an  application  must  be  made  to 
the  opposite  party  to  give  security. 
Adams  v.  Brown,  273 

20.  A  Judge  at  Chambers  has  power 
to  award  costs.  Doe  d.  Prescott  v. 
Roe,  274 

21.  The  Court  will  not  allow  costs 
under  the  43  Geo,  3,  c.  46,  s.  3,  to  a 
defendant  who  had  not  been  actually 
arrested  or  held  to  special  bail.  Amor 
v.  Blofield,  277 

22.  A  sci.fa.  having  issued  upon 
a  recognizance  to  abide  an  award, 
concerning  matters  in  difference  upon 
an  extent  in  aid,  and  the  defendant 
having  succeeded  on  demurrer: — 
Held,  that  he  was  not  entitled  to  costs. 
Rex  in  aid  of  Hollisv.  Bingham,  280 

23.  If  a  venire  de  novo  be  awarded, 
the  Court  has  no  power  over  the  costs 
of  the  application  for  that  writ.  Ed- 
wards  v.  Brown,  282 

24.  Where  a  rule  nisi  was  obtained 
for  setting  aside  an  attachment  for  ir- 
regularity, and  the  defendant's  attor- 
ney offered  to  waive  the  proceedings, 
and  pay  the  costs,  but  the  rule  was 
persisted  in,  the  Court  made  the  rule 
absolute  with  costs,  up  to  the  time  of 
the  offer,  the  plaintiff's  attorney  pay- 


ing the  costs  subsequently  incurred* 
Halton  v.  Stocking,  296 

25.  Security  for  costs  may  be  ap- 
plied for  after  an  order  for  time  to 
plead.    Wilson  v.  Minchin,  299 

26.  If  one  of  two  plaintiffs  be  resi- 
dent abroad,  and  the  other  in  this 
country,  the  Court  will  not  compel  the 
absent  plaintiff  to  give  security  for 
costs.  Anonymous,  300 

27.  Where  a  plaintiff  recovers  less 
than  1 0/.  in  a  transitory  action  against 
a  defendant  resident  within  the  juris- 
diction of  the  Bath  Court  of  Requests 
Act,  the  defendant  is  entitled  to  enter 
a  suggestion  to  deprive  the  plaintiff 
of  his  costs,  although  plaintiff  resides 
in  London,  and  the  cause  of  action  did 
not  arise  within  the  local  jurisdiction. 
Graham  v.  Browne,  309 

28.  When  full  particulars  of  a 
plaintiff  s  demand  would  exceed  three 
folios,  the  Court  will  compel  the  plain- 
tiff to  deliver  to  the  defendant  full 
particulars  of  his  demand,  the  defen- 
dant paying  the  costs  of  those  parti- 
culars, and,  if  necessary,  taking  short 
notice  of  trial.  James  v.  Child,     3 1 0 

29.  The  Court  will  compel  a  plain- 
tiff resident  out  of  the  jurisdiction  to 
give  security  for  costs,  although  no 
previous  application  has  been  made  to 
the  plaintiff's  attorney,  or  notice  of 
the  motion  given.  But  without  such 
application  or  notice,  the  rule  nisi 
will  not  stay  proceedings.  The  stage 
of  the  proceedings  at  the  time  of  the 
motion  need  not  be  stated  by  the  de- 
fendant; it  is  for  the  plaintiff  to  shew 
that  it  is  too  late.  Jones  v.  Jones,  313 

30.  If  a  plea  is  delivered  after  the 
time  for  pleading  is  out,  but  before 
judgment  signed,  of  which  the  plain- 
tiff's attorney  is  apprized,  and  he  af- 
terwards signs  judgment,  it  is  irregu- 
lar, and  the  plaintiff's  attorney  roust 
pay  the  costs  of  the  application  to  set 
it  aside.  Ampthill  v.  Sewple,        316 

31.  A  witness  attending  the  trial 
of  a  cause  on  subpoena  cannot  main- 
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tain  an  action  for  compensation  for 
his  loss  of  time  in  attendance.  Col- 
lins v.  Godefroy,  326 

32.  The  6  Geo.  4,  c.  16,  s.  44,  which 
grants  double  costs  to  successful  de- 
fendants, who  have  acted  under  the 
authority  of  that  stat.,  does  not  apply 
to  assignees,  or  those  acting  under 
their  authority.   Worth  v.  Bubb,  328 

33.  Where  a  defendant  in  trespass 
pleads  not  guilty  to  the  declaration, 
and  suffers  judgment  by  default  to  a 
new  assignment,  but  leaves  the  gene- 
ral issue  on  the  record,  the  plaintiff 
being  thus  compelled  to  prove  his 
whole  case,  he  will  be  entitled  to  the 
general  costs  of  the  cause,  although 
the  issue  on  a  special  plea  covering 
the  declaration  has  been  found  for  the 
defendant.  Broadbent  v.  Shaw,     336 

34.  If  a  defendant  be  arrested  on 
process  from  the  Palace  Court,  and 
the  cause  ii  removed  into  the  Court 
of  K.  B.,  and  the  plaintiff  does  not 
recover  to  the  amount  sworn  to  in  the 
affidavit  of  debt,  the  defendant  is  not 
entitled  to  his  costs  under  the  43  Geo. 
3,  c.  46,  s.  3.  James  v.  Dawson,  341 

35.  A  separate  motion  is  not  ne- 
cessary for  the  costs  of  the  day  for 
not  proceeding  to  trial,  where  the  rule 
for  judgment  as  in  case  of  a  nonsuit 
is  discharged.  Piercy  v.  Owen,     362 

36.  The  Court  will  compel  a  plain- 
tiff executrix,  who  is  out  of  the  juris- 
diction, to  give  security  for  costs ;  but 
such  security  will  be  confined  to  those 
costs  only  for  which  she  would  be  lia- 
ble.    Chamberlain  v.  Chamberlain, 

366 

37.  Where  a  plaintiff  recovers  less 
than  40*.  against  a  defendant,  resi- 
dent within  the  jurisdiction  of  the 
Middlesex  Court  of  Requests  Act, 
and  his  demand  has  not  been  reduced 
by  set  off,  the  defendant  is  entitled  to 
double  costs.  Jones  v.  Harris,      374 

38.  Partners  keeping  a  counting- 
house  only,  for  the  purpose  of  receiv- 
ing orders,  in  the  city  of  London,  and 
carrying  on  business  at  Liverpool  also, 


are  not  within  the  provisions  of  the 
London  Court  of  Requests  Act,  the 
39  &  40  Geo.  3,  c.  104,  s.  12.  Reeves 
v.  Stroud,  399 

39.  In  an  action  for  slanderous 
words  which  are  actionable  only  be- 
cause spoken  of  and  concerning  the 
plaintiff  in  the  way  of  his  business, 
less  than  40*.  being  recovered,  the 
plaintiff  is  only  entitled  to  the  same 
amount  of  costs  as  damages,  under  the 
21  Jac.  1,  c.  16,  s.  6.  Grenfell  v. 
Pier  son,  406 

40.  The  Master  is  in  general  sole 
judge  of  what  witnesses  shall  be  al- 
lowed on  taxation;  and  therefore 
where  he  had,  in  an  action  for  libel, 
disallowed  all  witnesses  to  prove  in- 
nuendoes, the  Court  refused  to  inter* 
fere  to  make  him  review  his  taxation. 
Skellon  v.  Seward,  4 1 1 

4 1 .  Trespass  for  breaking  and  en- 
tering plaintiff's  close.  Pleas,  lib. 
ten.,  and  four  special  pleas.  Repli- 
cation, issue  on  all  the  pleas,  and  a 
new  assignment.  Judgment  by  de- 
fault on  all  the  trespasses  new  assign- 
ed, and  a  relinquishment  of  the  four 
last  pleas,  as  far  as  they  related  to  the 
new  assigned  trespasses.  One  shil- 
ling damages  assessed  on  the  judg- 
ment by  default.  Record  went  down 
for  trial,  and  a  verdict  found  for  the 
plaintiff  on  the  plea  of  lib.  ten.,  and 
for  the  defendant  on  all  the  other 
pleas : — Held,  that,  as  the  defendant 
had  left  the  plea  of  lib.  ten.  to  the  de- 
claration on  the  record,  the  plaintiff 
was  forced  to  go  down  to  trial ;  and, 
therefore,  was  entitled  to  the  general 
costs  of  the  cause.  Forester  v.  Dale, 

412 

42.  Where  a  rule  is  made  absolute 
for  issuing  a  prohibition,  the  costs  of 
the  rule  cannot  be  granted  to  the  suc- 
cessful party  under  1  Will.  4,  c.  21; 
8. 1 ,  that  statute  only  applying  to  cases 
where  there  have  been  pleadings  In 
prohibition.  Rex  v.  Keeling,        440 

43.  The  rule  for  an  attachment  for 
non-payment  of  costs,  between  attor- 


750 


COSTS. 


COSTS. 


ney  and  client,  pursuant  to  the  Mas- 
ter's allocatur,  is  nisi  in  the  first  in- 
stance. Bray  v.  Yates,  459 

44.  When  the  whole  interest  of  a 
party  in  an  award  is  assigned  to  an- 
other, the  Court  will  not  compel  the 
latter  to  give  security  for  costs  in  an 
action  brought  by  the  former  upon  the 
award.  Day  v.  Smith,  460 

45.  Commissioners  of  a  Court  of 
Requests,  who  have  power  to  commit 
for  contempt,  are  not  within  the  42 
Geo.  3,  c.  85,  s.  6,  which  extends  the 
21  Jac.  1  (giving  double  costs)  to  all 
persons  empowered  to  commit  to  safe 
custody:  and,  therefore,  where  tres- 
pass for  false  imprisonment  is  brought 
against  them  for  an  act  done  in  the 
execution  of  their  office,  and  the  plain- 
tiff is  nonsuited,  they  are  not  entitled 
to  double  costs.  Mackey  v.  Goodden, 

463 

46.  In  trespass,  the  defendant 
pleaded,  first,  not  guilty ;  and,  second* 
ly,  justification.  Issue  on  the  first 
plea,  traverse  to  the  second,  and  new 
assignment  for  excess.  Issue  joined 
on  the  traverse,  plea  of  not  guilty 
withdrawn,  &c,  judgment  by  default 
on  the  new  assignment.  Nol.  pros. 
as  to  the  issue  on  the  second  plea, 
and  writ  of  inquiry  executed  on  the 
judgment  by  default: — Held,  that  the 
plaintiff  was  only  entitled  to  the  costs 
of  executing  a  writ  of  inquiry.  Rud- 
dock v.  Smith,  467 

47.  Where  an  indictment  on  the 
7  &  8  Geo.  4,  c.  30,  s.  16,  is  remov- 
ed by  certiorari  into  the  King's  Bench, 
and  is  tried  on  a  record  issuing  out  of 
that  Court,  the  expenses  of  prosecu- 
tion cannot  be  allowed  under  the  7 
Geo.  4,  c.  64,  s.  22.  Rex  v.  Kelsey, 

481 

48.  Where,  after  verdict  for  plain- 
tiff, subject  to  a  special  case,  one  of 
the  defendant's  pleas  is  held  bad,  he 
is  not  entitled  to  the  costs  of  witness- 
es in  support  of  that  plea.  Cartwright 
v.  Cook9  529 

49.  Where  a  plaintiff  succeeds  on 


one  of  several  issues,  and  the  defen- 
dant succeeds  on  the  others,  but  the 
defendant's  witnesses  are  as  necessary 
on  the  issues  found  against  him  as  on 
the  issues  found  for  him,  the  plaintiff 
will  be  entitled  to  the  costs  of  all  his 
witnesses  upon  the  issues  found  for 
him,  and  the  defendant  to  none  of  his. 
Richards  v.  Cohen,  533 

50.  Where  an  appeal  against  a  poor 
rate  is  entered,  and  the  appellant  does 
not  appear  to  support  his  appeal,  the 
Sessions  still  have  power  to  hear  the 
appeal,  and  make  an  order  for  the  re- 
spondent's costs  upon  the  appellant. 
The  King  v.  The  Justices  of  Essex, 

539 

51.  The  general  issue,  pleaded  to  a 
declaration  containing  several  counts, 
tenders  a  distinct  issue  on  each  count; 
the  defendant  therefore  is  entitled, 
under  1  Reg.  Gen.  H.  T.  2  Will.  4, 
s.  74,  to  the  costs  of  the  counts  found 
for  him.  The  above  general  rule  of 
H.  T.  applies  to  all  taxations  after 
the  commencement  of  Easter  Term. 
Coxv.  Thomason,  572 

52.  The  Court  will  allow  reason- 
able costs  of  serving  a  notice  of  taxa- 
tion.  Thorp  v.  Wordy,  575 

53.  The  defendant  is  not  entitled 
to  treble  costs  under  the  Highway 
Act,  13  Geo.  3,  c.  78,  s.  81,  where  a 
verdict  is  given  for  him.  Ward  v. 
Bateman,  620 

54.  Where  some  defendants  de- 
murred to  some  of  the  counts  of  a  de- 
claration, and  the  other  defendants 
went  to  issue  upon  them,  and  all  the 
defendants  went  to  issue  upon  the 
other  counts,  and  those  defendants 
who  demurred  got  judgment  upon  the 
demurrer  before  the  issues  were  tried : 
— Held,  that  they  were  not  entitled 
to  have  their  costs  taxed  upon  that 
judgment,  under  the  8  &  9  Will.  3,  c. 
11.  Forbes  v.  Gregory,  679 

55.  If  the  general  issue  is  pleaded 
to  a  declaration  containing  several 
counts,  and  the  plaintiff  obtains  a  ver- 
dict on  one,  and  the  defendant  a  ver- 


COURT  OF  REQUESTS, 

diet  on  the  rest,  the  latter  is  entitled 
to  have  the  costs  of  the  counts  found 
for  him  deducted  from  those  of  the 
counts  found  against  him,  under  i 
Reg.  Gen.  H.  T.  2  mil.  4,  b.  74. 
Knight  v.  Brown,  730 

COURT  OF  REQUESTS. 

See  Attorney,  3, 3 1 . — Costs,  1 5, £7, 

37,  38,  45 Execution,  5. 

1.  Jurisdiction  isgiventotbe Brad- 
ford Court  of  Requests,  where  the 
debt  demanded  does  not  exceed  5t., 
which  means  rightfully  demanded: 
and  if  a  plaintiff  sues  elsewhere,  and 
recovers  less  than  5l.,  he  will  not  be 
entitled  to  his  costs.  Drew  v.  Cole*, 

080 

2.  The  roaster  of  a  vessel  trading 
between  London  and  Rotterdam,  hav- 
ing no  place  of  business  in  the  city, 
but  occasionally  transacting  a  little  bu- 
siness at  the  quay  where  his  vessel  is 
moored,  and  having  a  place  of  resi- 
dence in  Soutlnvark,  is  not  a  person 
seeking  his  livelihood  or  having  deal- 
ings or  transactions  in  London,  within 
the  meaning  of  the  London  Court  of 
Requests  Acts,  3  Ac.  l,c.  15,  and  14 
Geo.  2,  c.  1 0.  Semble,  that  an  action 
for  use  and  occupation  is  not  within 
the  39  &  40  Geo.  S,  c.  1 04.  Double  v. 
Gibbi,  583 

3.  To  take  advantage  of  a  Court  of 
Requests  Act  to  deprive  the  plaintiff 
of  costs,  the  defendant  must  bring 
himself  directly  and  expressly  within 
the  words  of  the  act;  and,  therefore, 
if  he  merely  swears  "  that  he  keeps  a 
counting-house  or  warehouse,"  the  act 
only  specifying  "  warehouse,"  and 
leaves  it  doubtful  whether  he  seeks 
his  whole  livelihood  within  the  limits 
of  the  act,  he  docs  not  sbew  sufficient 
to  entitle  the  Court  to  interfere  to  de- 
prive the  plaintiff  of  costs.  Nentonv. 
Peacock,  677 

CREDIT. 

Unless  it  is  perfectly  clear  that  an 
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action  is  brought  for  goods  sold  and 
delivered  before  the  stipulated  credit 
has  expired,  the  Court  will  not  set 
aside  the  writ  on  motion.  Lamb  v, 
Prgg,  «7 

CROWN. 
If  the  Crown  demises  during  a  term, 
a  declaration  in  ejectment  may  be  en- 
titled as  of  the  first  year  of  the  suc- 
cessor's reign.  Amnymout,  4 

DEBTOR. 

See  Shall  Debtor. 

DECLARATION. 

See  Noh  Paos.,  1,  2. — 1  Reg.  Gin. 
H.T.  2  W.  4,  p.  167. 

1.  The  declaration  when  filed  is 
deemed  a  good  declaration  from  the 
time  of  the  notice  only;  and,  there- 
fore, where  a  defendant  entered  an 
appearance  after  a  declaration  de  bene 
cue  was  in  fact  filed,  but  before  no- 
tice was  given  to  the  defendant,  the 
Court  set  aside  the  declaration  and 
subsequent  proceedings  as  being  irre- 
gular.  fVeddle  v.  Brazier,  639 

2.  Since  the  late  act  of  the  2  Will. 
4,  c.  39,  it  is  unnecessary,  in  the  Ex- 
chequer, to  suggest  in  the  declaration, 
that  the  plaintiff  is  a  debtor  to  the 
King,  or  is  less  able  to  pay  the  King's 
debt.  Hunt  v.Pitt,  659 

3.  Where  one  of  two  defendants 
was  in  custody  on  a  criminal  charge, 
the  Court  allowed  him  to  be  brought 
up,  to  be  charged  with  a  declaration. 
Williams  v.  Smith,  703 

DEMURRER. 
A  demurrer,  though  trivial,  cannot 
be  treated  as  a  nullity  where  the  de- 
fendant is  not  under  terms  to  plead 
issuably;  but,  if  he  is,  he  cannot 
demur  specially;  and  where  good 
grounds  are  stated,  the  Court  will 
sometimes  allow  the  special  causes  of 
demurrer  to  be  struck  out.  Nanny 
v.  Kenrick,  609 
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DISTRINGAS. 


EJECTMENT. 


DISTRINGAS. 
See  Uniformity  of  Process  Act,  1. 

1 .  In  order  to  get  a  distringas  to 
compel  an  appearance,  a  copy  must 
be  left.  Street  v.  Lord  Ahanley,  638 

2.  The  requisites  for  moving  for  a 
distringas  on  a  venire  according  to 
the  old  practice,  are  applicable  to  the 
distringas  given  by  the  New  Process 
Act,  and  must  be  complied  with  be- 
fore moving  for  a  distringas.  Johnson 
v.  Rouse,  •  64 1 

3.  The  eight  days  which  the  de- 
fendant has  to  appear  in  to  the  writ 
of  summons  are  to  be  reckoned  from 
the  time  of  the  last  attempt  which  is 
made  to  serve  him.  Brian  v.  Stretton, 

642 
4*  Though  the  Court  will  not  in 
general  grant  a  distringas  except  on 
an  affidavit  that  a  copy  of  the  writ 
has  been  left  at  defendant's  house,  still 
the  mere  want  of  that  averment  in  the 
affidavit  is  not  sufficient  to  enable  the 
defendant  to  move  to  set  aside  the 
distringas  as  being  irregular.  Smith 
v.  Macdonald,  688 

5.  Under  the  2  &  3  Will.  4,  c.  39, 
s.  3,  a  distringas  must  be  issued  ei- 
ther to  compel  an  appearance,  or  for 
the  purpose  of  outlawry,  but  not  in 
the  alternative.  Fraser  v.  Case,    725 


ECCLESIASTICAL    JURISDIC- 
TION. 

See  Proctor,  I . 

The  punishment  for  defamation  is 
discretionary  in  the  Ecclesiastical 
Court.  Therefore,  where  a  defen- 
dant was  sentenced  to  acknowledge, 
that  he  believed  the  life  and  conver- 
sation of  a  woman  whom  he  had  de- 
famed, to  be  "  sober,  chaste,  and  ho- 
nest," at  the  time  of  doing  the  pen- 
ance, the  King's  Bench  held,  that  the 
Ecclesiastical  Court  had  not  exceeded 
its  jurisdiction.  Birch  v.  Brown,  395 


EJECTMENT. 

See  Mortgagor,  1. 

1.  It  is  no  objection  to  a  declara- 
tion in  ejectment,  not  brought  by  a 
landlord  against  his  tenant,  that  the 
notice  directed  by  the  11  Geo.  4  & 
1  Will.  4,  c.  70,  8.36,  is  subscribed, 
provided  it  is  served  before  the  es- 
soign  day.  Anonymous,  18 

2.  Service  of  a  declaration  in  eject- 
ment, on  the  book  -keeper  of  a  Com- 
pany in  possession  of  part  of  the  pre- 
mises— sufficient.  Doe  v.  Roe,       23 

3.  Service  in  ejectment.  Doe  v. 
Roe,  67 

4.  An  affidavit  of  service  of  a  de- 
claration in  ejectment  upon  A.  B.  and 
CD.,  tenants  in  possession  as  execu- 
tors, is  insufficient.  Doe  v.  Roe,  295 

5.  Service  of  declaration  in  eject- 
ment. A  declaration  in  ejectment  may 
be  served  upon  the  wife  of  the  tenant 
in  possession  off  the  premises,  if  she 
is  living  with  her  husband  at  the  time. 
Doe  d.  Briggs  v.  Roe,  312 

6.  Where  a  person  has  entered  an 
appearance  in  ejectment,  and  become 
a  party  to  the  consent  rule,  but  swears 
he  is  in  possession  of  no  part  of  the 
premises  in  question,  the  Court  will 
allow  his  name  to  be  struck  out  of  the 
appearance  and  consent  rule,  on  his 
undertaking  to  permit  execution  to 
issue  for  any  part  of  the  premises  of 
which  he  may  be  in  possession.  Doe 
d .  Snape  v.  Snape,  314 

7.  What  is  a  sufficient  acknowledg- 
ment by  a  tenant  in  possession,  of  re- 
ceiving a  declaration  in  ejectment. 
Doe  v.  Roe,  365 

8.  In  serving  a  declaration  in  eject- 
ment, it  will  suffice  to  read  it  over 
without  explaining  it,  or  to  explain  it 
without  reading  it  over.  Doe  v.  Roe, 

4*8 

9.  What  is  a  sufficient  service  in 
ejectment.  Doe  d.Osbaldiston  v.  Roe, 

456 

10.  If  two  terms  elapse  after  the 


ELISORS. 


EXECUTION. 
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service  of  a  declaration  in  ejectment, 
the  Court  will  not  grant  a  rule  for 
judgment  against  the  casual  ejector 
on  that  service.  Doe  v.  Roe,         495 

11.  Ifthetenantin  possession  reads 
over  and  says  he  understands  the  na- 
ture and  object  of  a  declaration  in 
ejectment,  it  is  not  necessary  for  the 
person  serving  it  to  read  it  over  or 
explain  it.  Doe  d.  Jones  v.  Roe,  518 

12.  Where  .a  landlord's  right  ac- 
crues during  Hilary  Term,  and  the 
premises  are  situate  in  the  county  of 
Middlesex,  proceedings  cannot  be  had 
for  their  recovery  under  1 1  Geo.  4  & 
1  Will Ay  c.  70,  s.  36.  Doe  d.  Norris 
v.Roe,  547 

13.  I  f  an  attorney  of  one  Court  ac- 
cept a  declaration  in  an  ejectment 
brought  in  another,  it  is  no  ground 
for  a  rule,  either  absolute  or  nisi,  for 
judgment  against  the  casual  ejector. 
Doe  d.  Walker  v.  Roe,  569 

14.  Service  of  a  declaration  in  eject- 
ment upon  the  mother  of  the  tenant 
in  possession  is  not  sufficient.  Doe  d. 
Smith  v.  Roe,  614 

15.  Service  of  declaration  in  eject- 
ment on  a  person  described  as  mort- 
gagee in  possession,  by  delivering  it 
to  his  attorney,  who  undertook  to  ap- 
pear for  him,  is  not  sufficient,  with- 
out an  acknowledgment  by  the  mort- 
gagee. Doe  d.  Collins  v.  Roe,      613 

16.  Where  the  tenant  was  ill,  ser- 
vice on  the  daughter,  who  read  and 
explained  the  declaration  to  her  father, 
was  held  sufficient.  Doe  d.  Cockburn 
v.  Roe,  692 

17.  Service  of  declaration  in  eject- 
ment on  the  wife  at  the  husband's  re- 
sidence is  sufficient,  though  the  hus- 
band does  not  reside  on  the  premises. 
Doe  d.  Wingjield  v.  Roe,  693 

See  1 1  Reg.  Gen.  T.  T.  1  W.  4,  p. 

104. 

ELISORS. 
See  Process,  3. 

vol.  I. 


ERROR. 

See  1  Reg.  Gen.  H.  T.  2  W.  4,  p. 
194.— Variance,  9,  10. 

1.  If  a  writ  of  error  be  sued  out 
for  the  mere  purpose  of  delay,  and 
the  bail  put  in  thereon  are  men  of 
straw,  the  plaintiff  may,  notwithstand- 
ing, issue  execution.  Fuller  v.Coombc, 

207 

2.  A  person  who  is  plaintiff  both 
below  and  above,  need  not  give  bail 
in  error.  Duvergier  v.  Fellowes,  224 

3.  On  a  writ  of  error  on  a  judg- 
ment of  nonsuit,  although  the  allow- 
ance has  been  served,  the  Court  will 
not  stay  execution,  unless  the  plain- 
tiff points  out  some  real  error  in  the 
judgment;   and  the  11   Geo.  4  &  1 

Will.  4,  c.  70,  s.  8,  makes  no  variation 
in  the  practice  on  this  point.  Keeling 
v.  Austin,  228 

4.  The  Court  will  not  give  leave  to 
a  defendant  to  nonpros  his  own  writ 
of  error,  except  on  payment  of  costs. 
Wilkinson  v.  Malin,  628 

ESTREATS. 

Clerks  of  the  peace,  &c.  may  ve- 
rify their  returns  of  estreats,  &c.  to 
this  Court  by  affidavit,  without  a  com- 
mission or  personal  appearance, where 
the  amount  is  under  51.  Ex  parte 
Tomlins,  303 

EXECUTION. 

See  I  Reg.  Gen.  H.  T.  2  W.  4,  pp. 

193,  196. 

1.  If  judgment  is  obtained  against 
a  defendant  in  custody  on  mesne  pro- 
cess, the  plaintiff  in  the  action  may 
issue  execution  against  the  goods 
without  discharging  him.  Jones  v. 
Tye,  181 

2.  If  money  is  deposited  in  Court 
in  lieu  of  bail  above,  pursuant  to  the 
7  &  8  Geo.  4,  c.  71,  and  the  plaintiff 
obtains  a  verdict,  he  must  limit  his 
execution  to  the  surplus  of  his  de- 
mand beyond  the  sum  deposited. 
Hews  v.  Pyke,  322 
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3.  Where  a  defendant  has  render- 
ed in  discharge  of  bail  after  trial,  and 
the  plaintiff  has  not  charged  him  in 
execution  within  two  terms  after  the 
trial,  the  defendant  may  be  supersed- 
ed, and  cannot  afterwards  be  taken 
on  a  ca.  sa.  issued  on  a  judgment 
subsequently  signed.  Brown  v.  Gard- 
ner, 426 

4.  If,  while  a  ca.  sa.  at  the  suit  of 
a  plaintiff  is  lying  in  the  hands  of  the 
sheriff,  the  defendant  is  illegally  taken 
into  custody  at  the  suit  of  another 
person,  the  ca.  sa.  attaches,  and  the 
sheriff  cannot  discharge  the  defendant. 
Arundel  v.  C  kitty,  499 

5.  Where  a  Judge  at  the  assizes, 
in  pursuance  of  the  provisions  of  the 
1  Will.  4,  c.  7,  orders  that  the  plaintiff 
shall  have  execution  within  a  limited 
time,  and  judgment  is  thereupon  en- 
tered up  and  execution  issued,  the  de- 
fendant is  not  precluded  from  apply- 
ing in  the  next  term  to  the  Court 
above,  to  enter  a  suggestion  to  de- 
prive the  plaintiff  of  costs.  Baddley 
v.  Oliver,  598 

A  Judge  at  the  assizes  has  no  pow- 
er to  order  such  a  suggestion  to  be 
entered.  Ibid. 

It  is  the  sum  which  the  plaintiff 
ultimately  recovers,  and  not  the  sum 
which  the  plaintiff  claims  to  be  due, 
which  is  to  decide  whether  the  plain- 
tiff ought  to  have  sued  in  the  court 
of  conscience,  or  in  the  superior 
Court.  Ibid. 

6.  Where  two  parties  come  to  an 
arrangement,  and  one  is  ignorant  of 
his  rights,  the  agreement  is  not  in  ge- 
neral binding  upon  him.  Ibid. 

FEME  COVERT. 

See  Costs,  12. — Husband  and 
Wife,  1. 

1.  Where  a  married  woman  has 
held  herself  out  as  a  widow,  and  by 
that  means  bbtained  credit,  and  she 
is  afterwards  arrested,  the  Court  will 


not  relieve  her  summarily.    Hall  v. 
Barber,  8 

2.  If  a  married  woman  represents 
herself  as  single,  and  by  that  means 
obtains  credit,  if  arrested,  she  is  not 
entitled  to  her  discharge  on  motion. 
Simon  v.  Winnington,  16 

3.  Where  a  plaintiff  knows  that  a 
defendant  is  married  at  the  time  of 
arresting  her,  although  she  may  have 
represented  herself  as  possessing  se- 
parate property,  the  Court  will  dis- 
charge her  on  motion.  Slater  v.  Mills, 

230 

FINE. 

1.  The  affidavit  of  acknowledg- 
ment of  a  fine  was  taken  in  Jamaica 
on  paper,  and,  in  the  margin  of  the  af- 
fidavit of  the  caption,  it  was  certified 
that  no  parchment  could  be  procured 
there;  the  Court  permitted  the  fine 
to  pass,  on  the  officer's  engrossing  a 
copy  of  the  affidavit  on  parchment, 
and  annexing  it  to  the  paper  writing. 
King,  plaintiff;  Gibson,  Farmer,  and 
Ottiers,  deforciants,  236 

2.  Where  one  of  the  commission- 
ers for  taking  the  caption  of  a  fine  in 
Scotland  was  only  an  attorney  of  a 
Scotch  Court,  the  fine  was  not  allow- 
ed to  pass.  Anonymous,  240 

3.  Where  one  of  the  commission- 
ers had  omitted  to  indorse  his  name 
on  the  dedimus,  the  Court  notwith- 
standing allowed  the  fine  to  pass. 
Markham,  plaintiff,  Bay  ley }  deforci- 
ant, 241 

4.  The  Court  allowed  a  fine  to  be 
amended,  by  inserting  land  in  a  parish 
not  named  in  the  deed,  it  appearing 
from  the  description  of  the  property 
in  the  deed,  that  it  was  the  intention 
of  the  parties  to  pass  such  land,  and  it 
being  necessary  to  make  up  the  quan- 
tities stated  therein.  Anonymous,  255 

5.  Where  a  fine  may  be  allowed 
to  pass  without  an  affidavit  on  parch- 
ment. Wickham,  demandant ;  Foreman 
and  Wife,  deforciants,  707 
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FRAUD. 

The  terms  of  a  written  undertaking 
cannot  be  varied  by  parol  unless  there 
is  fraud.  Hills  v.  Warner,  680 

HABEAS  CORPUS. 

Where  a  plaint  has  been  entered 
in  the  Lord  Mayor's  Court  against 
two  defendants,  and  one  only  has  been 
arrested,  the  cause  cannot  be  removed 
into  the  King's  Bench,  without  bail 
being  put  in  for  both  defendants. 
Jameson  v.  Schonswar,  1 75 

Semble — That  the  affidavits  in  sup- 
port of  the  rule  for  a  procedendo  in 
such  a  case  should  not  be  in  titled  in 
the  cause  in  the  inferior  Court,  but 
"  in  the  King's  Bench  "  only.      Ibid. 

HANDWRITING  (PROOF  OF, 
COSTS  OF). 

See  7  Reg.  Gkn.  H.  T.  2  W.  4,  p. 

199. 

HIGHWAYS. 

Where  a  surveyor  of  the  highways 
has  improperly  allowed  the  time  for 
producing  and  passing  his  accounts 
to  elapse,  the  Court  will  compel  him 
to  produce  them  by  mandamus.  Rex 
v.  Lewis,  530 

HUSBAND  AND  WIFE. 

See  Costs,  12. — Feme  Covert. 

In  an  action  against  husband  and 
wife,  for  a  debt  incurred  by  the  wife 
dum  sola,  the  Court  refused,  at  the 
instance  of  the  husband,  to  set  aside 
an  appearance  entered  for  both,  it  ap- 
pearing that  the  wife  had  given  in- 
structions to  the  attorney.  Williams 
v.  Smith,  632 

If  an  attorney  appears  for  one 
without  authority,  and  he  applies 
quickly  to  the  Court — scmble,  that 
the  Court  will  interpose  to  protect 
him.  Ibid. 


IMPARLANCE. 

See  7  Reg.  Gen.  T.  T.  1  W.  4,  p. 
104;  I  Reg.  Gen.  H.  T.  2  W.  4, 
p.  198. — Waiver,  7. 

1.  Rule  7  of  Res.  Gen.  T.  T.  1 
Will.  4,  as  to  imparlances,  only  ap- 
plies to  cases  in  which  the  writ,  ap- 
pearance, and  declaration,  are  of  the 
same  term.  Edensor  v.  Hoffman,  304 

If  the  defendant  is  entitled  to  an 
imparlance  and  takes  out  a  summons 
for  time  to  plead,  which  is  indorsed 
by  consent,  he  waives  the  imparlance, 
and  the  plaintiff  may  sign  judgment 
for  want  of  a  plea,  before  the  enlarged 
time  for  pleading  has  expired,  if  no 
order  be  drawn  up.  Ibid. 

2.  Where  a  plaintiff  declares  on  or 
before  the  last  day  of  any  term,  the  de- 
fendant is  not  deprived  of  his  imparl- 
ance by  Reg.  Gen.  7,  T.  T.  1  Will.  4, 
unless  the  process  is  returnable  in  the 
same  term.   Thomson  v.  Smith,     281 

8.  Where  the  writ  and  declaration 
are  of  different  terms,  the  defendant 
is  entitled  to  an  imparlance.  An  ir- 
regularity is  not  waived  by  agreeing 
to  terms  where  the  party  is  under  a 
misapprehension,  occasioned  by  the 
mistake  of  a  Judge  in  point  of  law. 
Whalley  v.  Barnet,  607 

INDORSEMENT(OF  PROCESS). 

1.  The  sheriff  is  not  bound  to  exe- 
cute bailable  process  on  which  the 
place  of  abode  and  addition  of  the 
defendant  are  not  indorsed,  although, 
at  the  time  of  receiving  the  process, 
he  made  no  objection  to  the  want  of 
indorsement.  Kenrick  v.  Nanney,  58 

2.  2  Reg.  Gen.  H.  T.  2  Will.  4,  as 
to  the  indorsement  on  process  of  the 
amount  of  debt  and  costs  demanded 
by  plaintiffs,  is  not  directory  but  com- 
pulsory. Ryley  v.  Boissomas,       383 

3.  The  Court  will  not  set  aside  pro- 
cess, on  account  of  the  amount  of  debt 
and  costs  not  being  indorsed  upon  it, 
according  to  2  Reg.  Gen.  H.  T.  2  Will. 
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4,  unless  it  appears  on  affidavit  that 
the  cause  of  action  was  a  debt.  Cur- 
win  v.  Moseley,  432 

4.  The  2  Ji  ill.  4,  c.39,  s.  12,  which 
requires  every  writ  to  bear  date  on 
the  day  it  issues,  is  not  satisfied  by  a 
day  being  indorsed  on  the  writ.  Ano- 
nymous, 654 

Where  there  is  an  objection  in 
point  of  form,  which  applies  as  well 
to  the  writ  as  the  copy,  the  defendant 
cannot  move  to  set  aside  the  service 
of  the  writ  only,  but  he  must  move  to 
set  aside  both  writ  and  copy.  There 
must  be  some  irregularity  in  the  ser- 
vice to  warrant  a  motion  to  set  aside 
the  service  only.  Ibid, 

INFORMALITY. 

An  incosistency  in  the  body  of  a 
bill  of  Middlesex  may  be  cured  by 
the  notice  at  the  foot  of  the  writ.  Wil- 
lan  v.  Collins,  35 

INJUNCTION. 

See  Sheriff,  2. 

Where  an  action  is  brought  against 
executors  who  are  restrained  by  an 
injunction  from  disposing  of  their  tes- 
tator's effects,  and  they  resist  the  claim, 
the  Court  will  not  stay  proceedings, 
although,  if  a  judgment  had  been 
signed,  it  might  stay  execution.  Davis 
v.  Salter,  561 

INQUIRY  (WRIT  OF). 

The  defendant  is  entitled  to  have 
the  inquisition,  on  a  writ  of  inquiry 
being  executed,  filed,  for  the  purpose 
of  taking  any  objection  to  arrest  or 
vacate  the  judgment:  and  the  plain- 
tiff's attorney  having  refused  to  file 
it,  or  to  shew  it  to  the  defendant's  at- 
torney, the  Court  ordered  the  plain- 
tiff's attorney  to  pay  the  costs.  Town- 
send  v.  Burns,  62  (J 

INSOLVENT. 

The  7  Geo.  4,  c.  57,  the  Insolvent 
Act,  only  applies  to  rent  due  at  the 


time  of  the  insolvent  obtaining  his  dis- 
charge. Brookes  v.  Hutchinson,     493 

INSPECTION  (OF  COURT 
ROLLS). 

See  1  Reg.  Gen.  H.  T.  %  W.  4,  p. 

197. 

INSPECTION  OF  DEEDS. 

1.  Where  a  deed  has  been  produc- 
ed and  read  on  a  trial  by  one  party, 
the  Court  will  oblige  him  to  permit 
the  other  party  to  inspect  that  deed, 
in  case  of  a  new  trial.  Hewitt  v.  Pigott, 

219 

2.  If  one  part  of  a  document  has 
been  lost,  the  party  holding  the  other 
part,  or  his  attorney  if  he  holds  it,  may 
be  compelled  to  produce  it  at  the 
Stamp  Office,  to  be  stamped,  though 
not  held  on  any  trust  for  the  party 
applying.  Neale  v.  Swind,  314 

INTEREST. 

In  an  action  on  a  security  bearing 
interest,  the  defendant  cannot  support 
his  plea  of  solvit  ad  diem  by  proof  of 
payment  of  a  sum  into  Court  suffi- 
cient to  cover  the  amount  of  the  plain- 
tiff's demand,  with  interest  down  to 
the  time  of  action  brought.  He  should 
pay  in  sufficient  to  cover  the  amount 
of  interest  due  at  the  time  of  making 
the  payment  into  Court.  Kidd  v. 
Walker,  331 

INTERPLEADER. 

1.  The  sheriff  is  not  entitled  to  his 
costs  on  applications  under  the  1  &  2 
Will.  4,  c.  58,  s.  6 ;  and  his  claim  to 
poundage  depends  on  the  legality  of 
the  seizure.  Barker  v.  Dynes,       169 

2.  The  Court  will  relieve  the  she- 
riff under  the  1  &  2  Will.  4,  c.58,  s.  6, 
in  the  case  of  conflicting  claims  on 
property  seized  by  him,  though  one 
claim  is  only  of  a  lien,  and  not  of  the 
whole  property.    Ford  v.  Baynton, 

357 

3.  Where  the  sheriff  has  levied  un- 
der aji.fa.,  and,  while  in  possession, 
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be  receives  notice  that  other  writs  of 
execution  have  been  issued  against 
the  defendant's  goods,  and  that  the 
first  execution  creditor  is  not  entitled 
to  the  whole  proceeds  of  the  levy,  the 
sheriff  is  not  entitled  to  relief  under 
the  1  &  2  [fill.  4,  c.  58,  s.  6.  Salmon 
v.  James,  360 

4.  Where  an  adverse  claim  is  set 
up  to  goods  seized  by  the  sheriff,  and 
the  latter  applies  to  the  Court  for  re  • 
lief  under  the  1  &  2  Will.  4,  c.  58,  s.  6, 
and  the  adverse  party  does  not  appear 
to  support  his  claim,  the  Court  will 
bar  his  claim  as  to  the  sheriff,  and 
make  him  pay  the  judgment  creditor 
his  costs  of  appearing  on  the  sheriffs 
rule,  but  will  not  allow  the  sheriff  his 
costs.  Bawdier  v.  Smith,  417 

5.  Where  nji.fa.  has  issued,  goods 
seized  under  it,  an  adverse  claim  set 
up,  the  sheriff  has  applied  for  relief 
under  the  Interpleader  Act,  and  the 
execution  creditor  does  not  appear  to 
support  his Ji.  fa.,  the  Court  will  grant 
the  costs  of  the  adverse  claimant's  ap- 
pearing to  support  his  claim,  to  be 
paid  by  the  execution  creditor,  but 
not  those  of  the  sheriff:  yet,  if  the 
execution  creditor  afterwards  appears 
and  opens  the  rule,  the  Court  will 
grant  the  sheriff  the  costs  of  his  se- 
cond appearance.  Bryant  v.  I  key,  428 

6.  The  1  &  2  Will.  4,  c.  58,  does 
not  apply  to  claims  in  equity.  Stur- 
gess  v.  Claude,  505 

7.  Where  the  sheriff  applies  to  the 
Court  for  relief  under  the  1  &  2  Will. 
4,  c  58,  s.  6,  the  Interpleader  Act, 
and  no  blame  appears  to  attach  either 
to  the  execution  creditor,  the  claim- 
ant, or  the  sheriff,  each  party  will  pay 
his  own  costs.  M or  I  and  \.  Chilly,  520 

8.  Where  a  sheriff  seizes  under 
aji.fa.,  and  the  question  is,  whether 
that  writ  ought  to  have  precedence  of 
another,  the  Court  will  not  grant  the 
sheriff  relief  under  the  1  &  2  Will.  4, 
c.  58,  s.  C.  Day  v.  Waldock,  Law- 
rence v.  Sariie,  523 

9.  Where  a  sheriff  is  relieved  un- 


der the  1  &  2  Will.  4,  c.  58,  s.  6,  and 
an  issue  is  directed  to  try  the  rights 
of  adverse  claimants,  the  Court  may 
adjudicate  after  the  trial  on  the  costs 
of  appearing  to  the  sheriff's  rule  and 
of  the  issue.    Seaward  v.  Williams, 

528 

1 0.  A  sheriff  will  not  be  entitled  to 
relief  under  the  1  &  2  Will.  4,  c.  58, 
s.  6,  unless  he  comes  in  the  first  in- 
stance, on  receiving  notice  of  an  ad- 
verse claim.    Devereux  v.John,   5\8 

1 1 .  Where  a  sheriff  has  obtained  a 
rule  under  the  Interpleader  Act,  and 
the  execution  creditor  does  not  ap- 
pear, the  Court  will  permit  the  she- 
riff to  withdraw  from  possession,  but 
will  not  grant  him  his  costs  of  keep- 
ing possession  after  notice  of  an  ad- 
verse claim.   Field  "v.  Cope,  567 

12.  The  sheriff  is  not  entitled  to 
relief  under  the  Interpleader  Act,  if 
he  pays  over  the  money  to  the  exe- 
cution creditor  after  notice  of  a  claim 
by  a  third  party.  Anderson  v.  Callo- 
way, 636 

13.  A  defendant,  who  is  sued  for 
the  recovery  of  property  in  his  pos- 
session, in  which  he  has  no  interest, 
but  which  is  claimed  by  a  third  per- 
son, cannot  apply  to  be  relieved  under 
the  Interpleader  Act  against  the  claims 
of  the  plaintiff  and  such  third  party, 
if  he  has  an  indemnity  from  the  claim- 
ant.   Tucker  v.  Morris,  639 

14.  Where  money  has  been  paid 
into  Court  by  a  stakeholder,  to  abide 
the  event  of  a  feigned  issue,  under  1 
&  2  Will.  4,  c.  58,  the  parties  suc- 
ceeding cannot  take  out  the  money 
before  judgment  signed.  Cooper  v. 
Lead  Smelting  Company,  728 

INTERROGATORIES. 

1.  On  an  application  under  the  1 
Will.  4,  c.  22,  s.  4,  to  have  a  witness, 
within  the  jurisdiction  of  the  Court, 
examined  on  interrogatories,  the  name 
of  the  person  before  whom  the  exa- 
mination  is  to  take  place  must  be 
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mentioned,  before  the  rule  niii  will  be 
granted.  Doe  d.  Thorn  v.  Phillips,  56 

2.  Where  a  defendant  at  his  own 
expense  obtained  a  writ  of  mandamus 
under  13  Geo.  3,  c.  33,  a.  44,  for  exa- 
mining witnesses  in  India: — Held, 
that  the  plaintiffwas  entitled  to  copies 
of  the  depositions  returned  on  paying 
the  expense  of  making  such  copies, 
although  he  refused  to  pay  any  part 
of  the  expenses  attending  the  writ. 
Daeidton  v.  Nicol,  220 

3.  In  certain  cases,  the  Court  will 
grant  a  rule  absolute,  unless  cause  be 
shewn  on  the  morrow  for  the  exami- 
nation of  witnesses  by  the  Prothono- 
tary,  under  the  1  Will.  4,  c.  22,  a.  4. 
Pirie  v.  Iron,  252 

4.  Before  the  Court  will  permit  a 
witness  to  be  examined  before  the 
Prothonotary,  under  the  1  Will.  4,  c. 
22,  s.  4,  on  the  ground  of  anticipated 
illness,  it  must  appear,  that  there  is 
strong  reason  to  believe  that  the  ill- 
ness will  exist  at  the  time  of  trial. 
Abraham  v.  Norton,  266 

5.  The  Courts  at  Westminster  have 
power  under  the  1  Wilt.  4,  c.  22,  s.  4, 
to  issue  commissions  for  the  examina- 
tion of  witnesses,  although  not  resi- 
dent in  the  King's  dominions.  Dvckett 
v.  William*,  291 

6.  The  1  Will.  4,  c.  22,  s.  4,  which 
gives  power  to  the  Court  to  issue  com- 
missions in  certain  cases  for  the  exami- 
nation of  witnesses,  does  not  apply  to 
indictments.  The  King  v.  Lady  Brit- 
coe,  520 

IRREGULARITY. 

See  1  Reg.  Gbn.  H.  T.  2  W.  4,  p. 

187. 

JUDGE'S  POWER. 
See  Costs,  4,  20. — Executiob,  5. — 
Plea,  5— a  Reg.  Gen.  T.  T.  1  W. 
4,  p.  104. 

JUDGE'S  ORDER. 

See  Plea,  5. — Trustees. 

An  attachment  will  not  lie  for  dis- 


obedience to  a  Judge's  order  until  it 
is  made  a  rule  of  Court,  though  the 
order  has  been  acquiesced  in,  and  act- 
ed upon.  Baker  v.  Rye,  689 

JUDGMENT  (ARREST  OF). 
See  1  Rbo.  Gew.  H.  T.  2  W.  4,  p. 
191. 
A  Judge  at  chambers,  having,  in 
an  action  of  assumpsit,  ordered  a  sham 
demurrer  to  be  set  aside  and  judg- 
ment signed,  under  which  final  judg- 
ment was  signed  without  an  interlo- 
cutory judgment,  and  the  debt  and 
costs  levied,  die  Court  set  aside  that 
order.  Potter  v.  Burton,  683 

JUDGMENT   AS   IN  CASE  OF 

A  NONSUIT. 

See  1  Reg.  Gbn.  H.  T.    2  W.  4,  p. 

192. 

1.  Where  a  plaintiff  gives  notice  of 
trial  sooner  than  he  need,  he  is  bound 
to  proceed  to  trial  pursuant  to  the  no- 
tice, or  the  defendant  may  move  for 
judgment  as  incase  of  a  nonsuit  in  the 
following  term.  Howeilv.  Ponlett,  263 

2.  If  issue  is  joined  in  an  issuable 
term  in  a  country  cause,  and  no  no- 
tice of  trial  given  for  the  ensuing  as- 
sizes, the  defendant  cannot  move  for 
judgment  as  in  case  of  a  nonsuit  un- 
til the  term  next  after  the  second  as- 
sises.  Simtmds  v.  Folkenham,        292 

3.  It  is  not  sufficient,  in  applying 
for  judgment  as  in  case  of  a  nonsuit, 
to  state  that  the  plaintiff  replied,  and 
that  the  cause  is  thereby  at  issue,  but 
it  must  be  sworn  without  qualification 
that  the  cause  is  at  issue.  Smyth  v. 
Portion,  308 

4.  Where  issue  baa  been  joined  in 
one  term,  and  no  notice  of  trial,  the  de- 
fendant cannot  move  for  a  judgment 
as  in  case  of  a  nonsuit  in  the  next 
term,  notwithstanding  the  rule  70,  //. 
T.  i  Will.  4.  Galea  v.  Terry,      370 

5.  Where  the  plaintiff  has  taken  a 
cause  down  to  the  assises,  and  it  ia 
made  a  remand,  the  defendant  is  not 


JUDGMENT. 

entitled  to  judgment  as  in  case  of  a 
nonsuit.  Brown  v.  Rudd,  371 

6.  Though  the  rules  of  Hilary 
Term,  2  Will.  4,  did  not  come  into 
operation  until  die  first  Jay  of  Easter 
Term,  2  Will.  4,  it  is  irregular  to  move 
for  judgment  as  in  case  of  a  nonsuit 
after  a  motion  for  costs  of  the  day  for 
not  proceeding  to  trial,  for  the  same 
default  under  the  69th  rule  of  the  first 
division  of  rules  of  Hilary  Term. 
Omardon  v.  Snelling,  373 

7.  Under  rule  69  of  the  first  divi- 
sion of  rules  of  H.  T.  2  Will.  4,  a  de- 
fault in  not  proceeding  to  trial  pur- 
suant to  notice,  cannot  be  connected 
with  a  default  in  not  giving  notice  of 
trial,  so  as  to  prevent  the  defendant 
from  moving  for  judgment  as  in  case 
of  a  nonsuit  after  a  motion  for  costs 
of  the  day.  Hyde  v.  Gardner,      380 

8.  RuleGflofl  Reg,  Gen.H.T.  2 
Will.  4,  does  not  enable  the  Court, 
where  a  rule  for  judgment  as  in  case 
of  a  nonsuit  for  not  proceeding  to 
trial  is  made  absolute,  to  grant  the 
defendant  the  costs  of  theday,  on  dis- 
posing of  that  motion.  Johnson  v. 
Smith,  421 

9.  Where  a  default  in  proceeding 
to  trial  is  made  by  a  plain  till',  but  the 
defendant  does  not  move  for  judgment 
as  in  case  of  a  nonsuit  until  after  fresh 
notice  of  trial,  he  is  still  entitled  to 
his  judgment.  In  alt  cases  of  peremp- 
tory undertaking,  though  the  cause 
may  be  in  the  paper,  a  fresh  notice  of 
trial  must  be  given.  Bainbridge  v, 
Putdu,  444 

10.  Giving  notice  that  a  cause  will 
be  taken  as  undefended  at  the  Sittings 
in  London,  and  appearing  for  the  pur- 
pose of  trying  the  cause  as  undefend- 
ed, is  not  a  sufficient  taking  the  cause 
down  to  trial,  to  prevent  the  defen- 
dant from  obtaining  judgment  as  in 
case  of  a  nonsuit.  Edruppv.  Daeies, 

11,  An  agreement  by  a  defendant 
to  take  no  notice  of  trial  is  not  equi- 
valent to  a  notice  of  trial,  so  as  toen- 
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title  the  defendant  to  judgment  as  in 
case  of  a  nonsuit  for  not  proceeding 
to  trial.    Dunnes  v.  Crotx,  561 

12.  Where  the  Court  discharges  a 
rule  for  judgment  as  in  case  of  a 
nonsuit,  it  will  make  an  order  for  the 
payment  of  the  costs  of  the  day,  but 
not  as  a  condition  of  discharging  the 
rule.  Lenniker  v.  Barr,  563 

JURY. 

See  1  Reg.  Gen.   H.  T.  %  W.  4,  p. 

197. 

1.  One  of  the  jury  having  ab- 
sconded before  the  verdict  was  deli- 
vered, and  the  plaintiff  refusing  to 
take  a  verdict  from  the  eleven,  a  new 
trial  was  had,  and  the.  plaintiff  ob- 
tained a  verdict : — Held,  he  was  enti- 
tled to  the  costs  of  both  trials.  Hat- 
ruon  v.  Bennett,  627 

2.  The  costs  of  a  good  jury  on  the 
execution  of  a  writ  of  inquiry  are  in 
the  discretion  of  the  Court.  Wilkin- 
son v.  Matin,  630 

LACHES. 
See  Privilege    from    Arrest,  1. — 
Scire  Facias,  6. — Variance,  3. — 
Waiver,  3,  4. 

LANDLORD  AND  TENANT. 
See  Ejectment,  12. 

1.  In  an  ejectment  by  landlord 
against  tenant,  if  the  title  to  the  pre- 
mises be  disputed  between  them,  the 
latter  is  not  compellable  to  give  the 
undertaking  and  enter  into  the  recog- 
nizance required  by  1  Geo.  4,  c.  87, 
s.  1.  Doe  A,  Sanders  v.  Roe,  4 

2.  Where  the  sheriff  executes  a 
fi.  fa.,  and  he  receives  notice  of  a 
year's  rent  being  due,  and  the  goods 
on  the  premises  are  not  sufficient  to 
satisfy  a  year's  rent,  he  must  with- 
draw; and,  if  he  sells,  the  Court  will 
not  stay   proceedings   in   an    action 

I  against  him  on  the  8  Ann.  c.  14,  s.  1, 
on  paying  over  the  proceeds  of  the 
sale,  t 'otter  v.  Hilton,  35 
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3.  Where  a  landlord's  right  of  pos- 
session accrues  on  the  essoign  day  of 
Trinity  Term,  he  is  not  entitled  to 
serve  a  declaration  in  ejectment  as  of 
that  term,  under  1 1  Geo.  4  &  1  Will, 
4,  c.  70,  s.  36.  Doe  v.  Roe,  79 

4.  The  1  Geo.  4,  c.  87,  requiring 
tenants  holding  over  to  give  security 
and  enter  into  recognizance,  only  ap- 
plies to  cases  where  the  tenancy  is 
under  lease,-  and  has  expired  by  ef- 
fluxion of  time;  or  under  an  agree- 
ment from  year  to  year,  if  the  tenancy 
has  been  determined  by  a  regular  no- 
tice to  quit.  Doe  d.  Sir  Nicolas  Co- 
nyngham  Tindal  v.  Roc,  1 43 

5.  Where  a  lease  is  in  the  hands  of 
a  tenant,  and  it  appears  that  no  coun- 
terpart can  be  found,  the  Court  will 
permit   the  landlord  to  inspect  and 

take  a  copy  of  the  lease.  Doe  d. 

v.  Slight,  1 63 

6.  Where  a  defendant  in  ejectment 
has  given  the  undertaking,  and  enter- 
ed into  the  recognizances  required  by 
1  Geo.  4,  c.  87,  s.  1,  and  a  verdict  is 
found  against  him,  he  cannot,  under 
s.  3  of  that  act,  bring  a  writ  of  error 
without  giving  two  additional  sureties. 
Doe  d.  Durant  v.  Moore,  203 

7.  The  1 1  Geo.  4  &  1  Will.  4,  c.  70, 
s.  36,  which  affords  certain  facilities  to 
landlords  in  recovering  possession  of 
premises,  to  which  their  title  has  ac- 
crued, docs  not  apply  to  cases  in  which 
the  title  accrues  in  Michaelmas  or 
Easter  Term.  Doe  v.  Roe,  304 

8.  The  Court  will  not  make  an  or- 
der to  hold  a  tenant  to  bail  under  1 1 
Geo.  2,  c.  19,  s.  3,  for  double  the 
amount  of  goods  clandestinely  and 
fraudulently  removed  from  premises 
on  which  arrears  of  rent  have  ac- 
crued. Sutton  v   Oswald,  348 

LIBEL. 

1.  A  count  in  an  action  for  libel 
charging  that  the  defendant  wrote  of 
the  plaintiff  that  he  was  a  "  man  Fri- 
day" to  another,  was  held  bad,  for 
want  of  an  averment  to  shew,  that,  by 
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the  term  Friday,  as  applied  to  the 
plaintiff,  degradation  and  subserviency 
were  intended  to  be  imputed  to  him. 
Forbes  v.  King,  672 

2.  To  write  of  a  man  that  he  has 
been  engaged  in  a  gambling  fracas 
arising  out  of  a  dispute  at  play,  is  not 
libellous,  without  an  averment  that 
illegal  gambling  and  play  were  in- 
tended by  the  libel.  Ibid. 

LIFE  (PROOF  OF). 
See  Warrant  of  Attorney,  6. 

LORDS'  ACT. 

1 .  A  motion  to  bring  up  a  prisoner, 
under  the  compulsory  clauses  of  the 
Lords'  Act,  cannot  be  granted  so  late 
as  the  seventh  dav  "  of  the  term,  fire." 
Acraman  v.  Harrison,  254 

2.  Where  a  prisoner  has  petitioned 
for  his  discharge  under  the  Insolvent 
Act,  and  the  Insolvent  Court  has  not 
decided  on  the  merits  of  his  petition, 
the  Court  will  not  compel  him  to  as- 
sign under  the  compulsory  clauses  of 
the  Lords'  Act.  Evans  v.  James,  260 

3.  Where  a  prisoner,  brought  up 
under  the  compulsory  clauses  of  the 
Lords'  Act,  is  not  prepared  with  her 
schedule,  and  she  refuses  to  claim  her 
sixty  days,  the  Court  is  bound  to  al- 
low them  to  her.    Price  v.  Davidson, 

496 
MANDAMUS. 

See  Certiorari,  3. — Highways,   1. 
— Parish  Accounts,  1. 

1 .  Where  the  Quarter  Sessions  have 
confirmed  an  order  of  removal,  sub- 
ject to  a  case  for  the  opinion  of  the 
Court  of  King's  Bench,  and  the  Jus- 
tices cannot  agree  for  several  sessions 
on  the  terms  of  the  case,  this  Court 
will  grant  a  mandamus,  commanding 
them  to  enter  continuances  and  hear 
the  appeal ;  for  the  order  of  Sessions 
being  only  conditional,  there  is  no  de- 
cision unless  the  case  is  returned. 
Rex  v.  The  Justices  of  Suffolk,      1 63 

2.  Where  a  rule  nisi  for  a  manda- 


MERITS. 


NEW  TRIAL. 
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mus  to  justices  to  hear  an  appeal  is 
discharged  with  costs  to  be  paid  to 
the  justices  by  the  appellants,  the  pa- 
rish which  appeared  to  support  the 
refusal  of  the  justices  is  not  entitled 
to  its  costs,  although  served  with  the 
rule  nisi,  and  although  the  justices 
did  not  appear  by  counsel.  Rex  v. 
The  Justices  of  Staffordshire,        507 

MARSHAL. 

1.  Where  a  defendant  escapes  from 
the  custody  of  the  marshal,  the  lat- 
ter, if  served  with  the  common  side- 
bar-rule, "to  bring  the  defendant  into 
Court,"  &c,  must  give  notice  of  the 
escape  to  the  plaintiff's  attorney  with- 
in the  time  limited  by  the  rule.  White 
v.  Stratton,  550 

MERITS. 

1.  In  order  to  set  aside  a  regular 
judgment,  on  payment  of  costs,  the 
affidavit  must  state  that  the  defendant 
has  "  a  good  defence  upon  the  me- 

'  rits."  It  is  insufficient  to  state,  that 
he  has  "  a  good  and  meritorious  de- 
fence." Bower  v.  Kemp,  282 

2.  The  Court  will  not  set  aside 
proceedings  against  the  sheriff,  on  an 
affidavit  of  merits  made  by  an  attor- 
ney, which  only  states  that  he  believes 
that  the  defendant  has  a  good  defence 
to  the  action.  Roe  v.  The  Sheriff  of 
Middlesex,  398 

3.  Whilst  a  cause  stood  in  the  pa- 
per for  trial,  the  plaintiff  having  ob- 
tained an  order  to  amend,  (which  was, 
in  fact,  unnecessary),  the  defendant 
took  out  a  summons  to  rescind  that 
order  for  irregularity,  and  an  order  to 
that  effect  was  obtained;  whilst  the 
second  order  was  in  discussion  at 
chambers,  the  cause  was  tried,  and 
the  plaintiff  obtained  a  verdict:  the 
Court  refused  to  grant  a  new  trial, 
without  an  affidavit  of  merits,  dark 
v.  Manns,  656 

4.  It  is  not  sufficient  for  a  defen- 
dant, on  moving  to  set  aside  proceed- 
ings on  a  bail  bond,  to  swear  that  the 


defendant  in  the  original  action  has  a 
good  defence,  even  though  he  be  an 
infant:  he  must  swear  to  merits.  Hal- 
lett  v.  Aubrey,  688 

MISNOMER. 

See  1  Reg.  Gen.   H.  T.  2  W.  4,  p. 

187. 

1 .  If  a  defendant  having  two  Chris- 
tian names,  is  arrested  on  process  de- 
scribing him  by  one  at  full  length  and 
the  initial  of  the  other,  it  is  a  ground 
for  cancelling  the  bail  bond.  Ogden 
v.  Barker,  125 

2.  Where  a  person  named  Wm. 
Hamilton  M.  was  arrested  by  the 
name  of  Wm.  Henry  M.,  and  he  had 
signed  an  agreement  with  the  initial 
letters  W.  If.,  and  he  had  once  told 
the  plaintiff  that  his  name  was  Wm. 
Henry  M.,  the  Court  would  not  dis- 
charge him  on  motion.  Newton  v. 
Maxwell,  315 

MORTGAGOR. 

1.  In  an  ejectment  on  a  forfeiture 
in  not  paying  mortgage  money,  the 
defendant  is  entitled  to  have  proceed- 
ings staid  under  the  7  Geo.  2,  c.  20, 
upon  payment  of  the  principal  and  in- 
terest due  on  the  mortgage  deed,  with 
the  costs  incurred  at  law  and  in  equi- 
ty, without  paying  any  by-gone  inter- 
est, or  the  expense  of  preparing  the 
mortgage  deed,  or  any  assignment  of 
it.  Doe  d.  Blagg  v.  Steel,  S59 

NEW  TRIAL. 

See  1  Reo.  Gen.  H.  T.  2  W.  4,  p. 
191.— Venue,  1. 

1.  If  a  cause  be  tried  at  the  sittings 
in  term,  a  new  trial  may  be  moved  for 
at  any  time  within  four  days  after  the 
return  of  the  distringas,  although 
more  than  four  days  have  elapsed 
since  the  trial.   Mason  v.  Clarke,  288 

2.  A  motion  to  set  aside  a  rule  for 
a  new  trial  cannot  be  made  after  the 
lapse  of  four  terms,  without  a  term's 
notice.  Deacon  v.  Fuller,  675 

Obtaining  an  order  for  changing 
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the  attorney  is  not  such  a  Btep  as  will 
prevent  the  necessity  of  such  a  no- 
tice. Ibid. 

Semble,  that  such  a  motion  cannot 
be  made.  Ibid. 

3.  Where  a  party  is  entitled  to 
move  for  a  new  trial  as  a  matter  of 
right,  the  Court  cannot  limit  the  in- 
quiry  to  one  particular  point,  but  must 
grant  it  generally.  Ma  honey  v.  Fra- 
ser,  70S 

NON  PROS. 

See  Error,  4. — Particulars,  2. — 8 
Reg.  Gen.  T.  T.  1  W.  4,  p.  104. 

1.  The  word  "peremptorily"  in  a 
rule  to  declare,  will  only  prevent  a 
plaintiff  from  taking  out  more  rules 
for  time  to  declare;  and  therefore,  if 
the  defendant  signs  judgment  of  non 
pros,  after  the  rule  to  declare  has  run 
out,  but  the  plaintiff  has  declared,  the 
judgment  is  wrong.  Gray  v.  Pennell, 

120 

2.  If  a  demand  of  declaration  has 
been  served,  and  time  to  declare  has 
been  obtained,  the  defendant  may  sign 
judgment  of  non  pros,  without  a  fresh 
demand  of  declaration.  Wells  v,  Hare, 

see 

NOTICE. 

See  1  Reg.  Gen.  H.  T.   2  W.  4,  p. 
189. — Small  Debtor,  5,  7,  8,  9. 

NOTICE  OF  MOTION. 

See  Peremptory  Undertaking,  1. 

1 .  Where  a  rule  nisi  is  obtained  for 
setting  aside  proceedings  for  irregula- 
rity, there  can  be  no  stay  of  proceed* 
ings,  unless  notice  of  the  motion  has 
been  given  to  the  opposite  party. 
Fortescue  v.  Jones,  521 

NOTICE  OF  TRIAL. 
See  1  Reg.  Gen.  H.  T.  2  W.  4,  p.  1 90. 

1 .  A  notice  of  trial  at  "  Guildhall, 
Westminster,"  the  Court  of  King's 
Bench  not  sitting  there,  is  defective, 
if  the  defendant  swears  that  he  was 
misled  by  it.  Cross  v.  Lang,         342 

2.  A  request  by  a  defendant,  that  a 


notice  of  trial  may  be  put  through  his 
door,  is  no  waiver  of  a  personal  service 
of  notice  of  trial .  Fry  v.  Mann,  419 
3.  A  defendant,  who  is  under  terms 
to  take  short  notice  of  trial,  is  not- 
withstanding entitled  to  full  notice  of 
countermand;  and,  therefore,  where 
a  defendant  so  circumstanced  did  not 
receive  the  usual  notice  of  counter- 
mand, he  was  held  to  be  entitled  to 
the  costs  of  the  day,  his  rule  for  judg- 
ment as  in  case  of  a  nonsuit  being 
discharged  on  a  peremptory  under- 
taking. King  v.  Jones,  640 

NULLITY. 

See  Plea.  3,  4,  5. — Variance,  II. — 
Waiver,  2. 

OUTLAWRY. 

See  1  Reg.  Gen.  H.  T.  2  W.  4,  p.  1 96. 

The  Court  will  not  set  aside  an  out- 
lawry, merely  on  the  ground  of  the  de- 
fendant having  constantly  appeared  in 
I  public  during  the  proceedings  against 
him.    Johnson  v.  Driver,  127 

Semble,  that  the  Court  would  set  it 
aside,  if  it  appeared  that  the  party  had 
no  notice  of  them.  Ibid. 


PARENT  AND  CHILD. 

1  •  The  Court  will  remove  a  child 
from  the  custody  of  the  mother  to 
that  of  the  father,  although  there  is 
no  suggestion  that  the  child  is  sub- 
jected to  any  improper  confinement 
or  restraint,  nothing  being  shewn  to 
prove  that  the  custody  of  the  father  is 
improper.  Ex  parte  MlClellan,      81 

PARISH  ACCOUNTS. 

1.  Where  a  local  statute  confers  a 
power  of  investigating  accounts  upon 
auditors  to  be  annually  elected,  and 
to  be  summoned  by  the  vestry  clerk, 
at  certain  stated  intervals,  to  audit  the 
accounts,  the  Court  will  not  grant  a 
mandamus  to  compel  the  latter,  when 
new  auditors  have  been  eleeted  for 
the  succeeding  year,  to  call  a  meeting 
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of  the  old  auditors  to  audit  the  ac- 
counts of  the  last  year.  In  re  St. 
Giles's  and  St.  George's  Parishes,  540 

PARTICULARS. 

See  Costs,  28 6  Rbo.  Gen.  T.  T. 

lW.4,p.l03;  1  Reo.Gbn.H.T. 

2W.4,p.  189. 

1.  The  rule  of  T.  T.  1  Will.  4,  re- 
quiring  the  particular  of  the  demand 
to  be  annexed  tothe  record,  dispenses 
with  the  proof  of  its  delivery.  Ma- 
car  thy  v.  Smith,  253 

2.  A  judgment  of  nonpros,  signed 
by  the  defendant  for  the  non-delivery 
of  particulars  pursuant  to  a  Judge's 
order,  is  irregular.  Sutton  v.  Clarke, 

259 

3.  Where  a  plaintiff  claims,  by  his 
particulars  annexed  to  the  record, 
more  than  is  stated  in  his  particulars 
delivered,  and  the  plaintiff  obtains  a 
verdict,  the  Court  will  not  direct  a 
nonsuit  to  be  entered,  unless  the  de- 
fendant was  in  a  condition  to  make  the 
objection  at  the  time  of  the  trial;  and 
the  point  was  reserved.  Morgan  v. 
Harris,  670 

PAUPER. 
See  1  Reg.  Gen.  H.T.  2  W.  4, p.  198. 

1 .  To  an  indictment  in  the  King's 
Bench,  a  defendant  will  be  allowed  to 
plead  in  formd  pauperis,  on  making 
an  affidavit  that  he  is  not  worth  5/., 
&c.  Rex  v.  Page,  507 

2.  The  Court  will  not  allow  a  party 
to  prosecute  in  the  King's  Bench  in 
formd  pauperis  on  the  common  affi- 
davit of  poverty:  but  special  grounds 
must  be  laid  for  such  an  application. 
Rex  v.  Wilkins,  536 

PAYMENT  INTO  COURT. 

See  Bail,  13,  29. — Execution,  2. — 
Interest,  1. — 1  Reg.  Gen.  H.  T. 
2Vf.49pp.\89,  197 Tender,  1. 

1.  If  the  defendant  obtains  a  new 
trial,  on  the  ground  of  the  absence  of 
a  material  witness,  upon  the  terms  of 


the  defendant's  paying  into  Court  the 
amount  of  the  verdict,  the  Court  will 
not  allow  the  defendant  to  take  that 
money  out,  on  the  ground  of  certain 
proceedings  in  Chancery  probably  af- 
fording a  good  defence  to  the  action. 
Jackson  v.  Hopkinson,  227 

2.  Where  money  had  been  paid  in- 
to Court,  and  it  was  doubtful  whether 
the  plaintiff,  if  he  took  it  out,  would 
be  entitled  to  his  costs,  and  the  de- 
fendant offered  to  give  him  judgment 
of  the  term,  in  order  to  take  the  opin- 
ion of  the  Court,  and  the  plaintiff  pro* 
ceeded  and  obtained  a  verdict  for  on- 
ly a  shilling,  the  Court  set  aside  the 
verdict  and  compelled  him  to  pay  the 
defendant's  costs  from  the  time  of  the 
defendant's  offer.   Jones  Y.Owen,  565 

PEER. 

See  Arrest,  8.  —  Privilege  prom 
Arrest,  2. — Recovery,  4. — Ser- 
vice of  Process,  2. 

PENAL  ACTION  (COMPOUND- 
ING). 

See  1  Reg.  Gen.  H.  T.  2  W.  4,  p.  1 97. 

PEREMPTORY  UNDERTAK- 
ING. 

See  Judgment  as  in  case  of  a  Non- 
suit, 9. 

In  all  cases  of  peremptory  un- 
dertaking to  try,  a  fresh  notice  of 
trial  should  be  given,  though  the 
cause  remains  in  the  paper.  Sulsh  v. 
Cranbrook,  148 

PLEA. 

See  Affidavit  of  Debt,  17. — Costs, 
30.— Pleading,  Time  for,  4.— Puis 
Darrein  Continuance,  1. — Va- 
riance, 11. — 13  Reg.  Gen.  T.  T. 
1  W. 4,  p.  105;  1  Beg. Gen.  H.T. 
2W.4,£p.l88,  196-7. 

1.  A  demand  of  plea  cannot  be 
served  on  a  defendant  not  an  attor- 
ney, by  sticking  it  up  in  the  King's 
Bench  office.     Anonymous,  68 
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2.  Where  a  defendant  has  pleaded 
not  guilty  in  an  action  for  an  assault, 
and  a  verdict  has  been  found  for  the 
plaintiff,  and  a  new  trial  has  been 
granted,  on  the  ground  of  excessive 
damages,  the  Court  will  not  allow 
the  defendant  to  substitute  the  plea 
of  accord  and  satisfaction  for  that  of 
not  guilty.     Price  v.  Severne,       215 

3.  If  the  affidavit  of  verification  to 
a  plea  in  abatement  be  sworn  before 
the  declaration  is  delivered,  the  plain- 
tiff may  treat  the  plea  as  a  nullity. 
Bower  v.  Kemp,  281 

4.  A  plaintiff  is  not  entitled  to  treat 
a  plea  as  a  nullity,  which  will  be  ren- 
dered a  good  plea  by  rejecting  sur- 
plusage.    Risdale  v.  Kelly,  285 

5.  To  a  declaration  on  a  bill  of  ex- 
change, indorsee  against  acceptor,  the 
defendant  pleaded,  that  the  bill  was 
accepted  by  him  in  blank  and  after- 
wards filled  up,  and  that  he  had  re- 
ceived no  consideration  for  the  ac- 
ceptance, and  the  plaintiff  was  aware 
of  these  facts.  A  Judge  at  Chambers 
having  in  vacation,  upon  an  affidavit 
of  the  falsity  of  the  plea,  ordered  that 
the  plaintiff  should  be  at  liberty  to 
sign  judgment,  the  plea  appearing  to 
be  bad  for  duplicity,  the  Court  of 
Exchequer  set  aside  that  order.  Miley 
v.  Walls,  648 

Where  a  defendant  pleaded  a  plea 
containing  a  number  of  facts,  and 
calculated  to  perplex  the  plaintiff,  the 
Court,  on  an  affidavit  of  its  falsity, 
and  no  pretence  being  shewn  for  plead- 
ing it,  ordered  it  to  be  set  aside.    Ibid. 

6.  Where  nil  debet  and  several 
special  pleas  were  pleaded  to  debt  on 
a  foreign  judgment,  nil  debet  was  or- 
dered to  be  struck  out.  Aliven  v. 
Furnival,  690 

PLEADING. 
See  Reg.  Gen.  T.  T.  1  W.  4,  p.  107. 

PLEADING  (TIME  FOR). 
See  Pauper,  1.— Venue,  3. 
1 .  Where  an  order  for  particulars 


and  an  order  for  time  to  plead  have 
been  obtained,  the  time  for  pleading 
will  run,  although  no  particulars  are 
given,  unless  it  is  expressed  in  the 
order  for  time  to  plead,  that  it  is  not 
to  begin  to  run  till  after  the  delivery 
of  particulars.    Adams  v.  Drummond, 

99 

2.  After  a  judgment  of  respondeat 
ouster,  a  defendant  is  entitled  to  four 
days'  time  for  pleading.  Cantwell 
v.  The  Earl  of  Stirling,  265 

8.  In  an  information  by  the  Attor- 
ney-General, a  defendant  may  plead 
in  person.  The  Attorney -General  v. 
Carpenter,  285 

4.  If  a  defendant  pleads  irregular- 
ly, the  plaintiff  is  not  therefore  en- 
titled to  sign  judgment  before  the 
time  for  pleading  is  out.  Nolleken 
v.  Secern,  320 

PONE. 

Where  a  pone  has  issued  for  the 
purpose  of  removing  a  plaint  out  of 
the  county  court,  and  the  sheriff  has 
notwithstanding  proceeded  with  the 
plaint,  the  defendant,  in  order  to  ob- 
tain an  attachment  against  the  sheriff, 
must  shew  that  the  recognizances  re- 
quired by  the  1 9  Geo.  3,  c.  70,  s.  6, 
have  been  entered  into  by  him.  The 
sheriff's  return  to  the  pone ,  "  I  could 
not  execute  this  writ,  the  cause  there- 
in alleged  for  the  execution  thereof 
not  being  true,"  is  bad.  G  rims  haw 
v.  Emerson,  337 

POORS  RATES. 

The  Court  will  not  grant  a  certi- 
orari to  remove  a  warrant  of  distress 
to  levy  poor's  rates.  Ex  parte  Taun- 
ton, 54 

PRIVILEGE  FROM  ARREST. 

See  Arrest,  1,  5,  7,  8,  10. — Attor- 
ney, 12. 

1.  Although  an  ambassador's  ser- 
vant may  be  privileged  as  to  his  per- 
son, it  does  not  follow  that  all  his 
goods  are  privileged  also,  so  as  to  en- 
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able  the  sheriff  to  apply  to  set  aside  a 
fi.  fa.  issued  against  them:  and  a 
clear  case  of  privilege  must  be  made 
out  to  the  satisfaction  of  the  Court, 
or  else  they  will  not  interfere  either 
on  behalf  of  the  sheriff  or  the  person 
privileged.  Qucere,  whether  a  choris- 
ter, who  merely  officiates  at  a  chapel 
where  a  foreign  ambassador  attends 
divine  service,  is  privileged  as  being 
the  servant  of  an  ambassador.  Fisher 
v.  Begrez,  588 

When  application  is  to  be  made 
for  relief  or  indulgence,  it  ought  to 
be  made  without  delay.  J  bid, 

2.  The  defendant  pleaded  peerage, 
and  judgment  of  respondeat  ouster 
was  given  on  that  plea;  a  verdict  af- 
terwards passed  for  the  plaintiff,  and 
a  ca.  sa.  issued  against  the  defendant; 
the  Court  refused  to  set  aside  this 
writ  on  an  affidavit  of  peerage.  Dig- 
by  v.  Alexander,  713 

PROCESS. 

1.  In  a  county  palatine  the  defen- 
dant should  be  served  with  the  lati- 
tat, and  not  with  the  mandate  of  the 
Chancellor.    Griffin  v.  Higgin,       45 

2.  Serviceable  process  may  be  di- 
rected to  a  sheriff  who  is  a  party  in  a 
cause.  The  Mayor,  $c.  of  Kingston- 
upon- Hull  v.  Bub by  151 

3.  Where  the  sheriff  and  coroners 
are  members  of  a  corporate  body,  who 
sue  in  that  character,  the  Court  will 
direct  the  prothonotary  to  name  and 
appoint  elisors,  to  whom  the  process 
may  be  directed ;  and  the  rule  is  ab- 
solute in  the  first  instance.  The 
Mayor,  fyc.  of  Norwich  v.  Gill,   246 

4.  The  motion  under  1  Reg.  Gen. 
H.  T.  2  Will.  4,  s.  49,  that  sticking 
up  a  notice  of  action  in  the  office  may 
be  deemed  good  service  where  the  de- 
fendant's residence  is  unknown,  is  ab- 
solute in  the  first  instance.  Bridger 
v.  Austin,  272 

5.  If  a  latitat  be  served  in  a  wrong 
county,  and  it  is  sworn  that  the  place 
of  service  is  "  full  five  miles  from  any 


part  of  the  county  "  into  which  it  is- 
sued, that  is  sufficient  to  set  aside  the 
service,  without  an  affidavit,  that,  at 
the  place  of  service,  there  was  not  any 
dispute  as  to  boundaries,  and  that  it 
was  not  on  the  confines  of  the  coun- 
ty in  which  the  service  took  place. 
Lloyd  v.  Smith,  372 

6.  The  Court  will  not  set  aside  ser- 
vice of  a  latitat  in  Middlesex,  without 
an  affidavit  that  the  service  was  not 
on  the  confines  of  the  county,  and 
that  there  was  no  dispute  as  to  boun- 
daries.   Thomson  v.  Burton,  428 

7.  The  service  of  process,  in  order 
to  entitle  the  plaintiff  to  file  common 
bail  for  the  defendant,  must  be  per- 
sonal.    Thomson  v.  Pheney,         441 

PROCTOR. 

If  money  is  improperly  in  the  bands 
of  a  proctor,  the  Consistory  Court 
may  order  him  to  refund  it.  Morrit 
v.  Gardner,  524 

PROHIBITION. 

See  Costs, '42. — Ecclesiastical  Ju- 
risdiction, 1. 

PROMISSORY  NOTE. 

See  Attorney,  6. 

PUBLIC  DOCUMENT  (PROOF 

OF). 

See  6  Reg.  Gen.  H.T.  2  W.4,  p.  199. 

PUIS  DARREIN   CONTINU- 
ANCE. 

A  plea  puis  darrein  continuance  of 
the  plaintiff's  bankruptcy  cannot  be 
pleaded  till  the  execution  of  the  as- 
signment to  the  assignees ;  and  where 
the  assignment  was  executed  on  the 
day  of  the  last  continuance  in  banc, 
and  the  defendant  did  not  plead  the 
plea  till  the  assizes,  the  Court  refused 
to  set  it  aside,  as  it  did  not  appear 
that  the  assignment  was  executed  suf- 
ficiently early  to  allow  the  defendant 
to  plead  it  on  the  last  continuance 
day.     Bretherton  v.  Osborne,       457 
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RECOVERY. 

1.  The  acknowledgment  of  m  war- 
rant of  attorney  for  suffering  a  re- 
covery in  Wale*  may  be  taken  by  an 
attorney  of  the  Court  of  Great  Ses- 
sions, although  the  tenant  to  the  pre- 
cipe doea  not  reside  within  the  prin- 
cipality. Davie*,  demandant;  Daw- 
kin*,  tenant;  E van t, vouchee,       206 

2.  A  recovery  may  be  amended  by 
transposing  the  names  of  the  demand- 
ant and  tenant,  although  the  deed  to 
make  a  tenant  to  the  praecipe  was 
dated  on  the  last  day  but  one  of  the 
terrain  which  the  recovery  was  suf- 
fered. Hamilton,  demandant;  Far- 
ter, tenant;  Wilton,  vouchee,        238 

3.  Where  several  vouchees  appear 
personally  at  bar,  and  one  by  attor- 
ney, the  names  of  the  former  need 
not  be  inserted  in  the  dedimus  or  war- 
rant of  attorney.  Booty,  demandant; 
Cameron,  tenant;  North  and  Wife, 
John  Chalmers,  and  A.  M.  Chalmers, 
vouchees,  24] 

4.  If  a  recovery  be  suffered  by  the 
son  of  a  peer,  the  Court  will  allow  it 
to  pass,  although  the  acknowledg- 
ment is  signed  with  his  name  of  cour- 
tesy only,  if  he  be  described  on  the 
record  as  "  commonly  called  Lord" 
&c.     Newark,  vouchee,  710 

REFERENCE. 
Where  an  agreement  of  reference 
is  to  be  made  a  rule  in  the  alternative 
of  one  of  two  Courts,  and  it  is  made 
a  rule  of  one,  it  cannot  be  made  a  rule 
of  the  other.  Semble,  that  under  the 
9  &  10  Will.  3,  such  an  agreement  in 
the  alternative  is  illegal.  Winpenny 
v.  Bates,  5J9 

REJOIN  (RULE  TO). 
See  I  Reo.Gen.  H.T.  2  W.  4,  p.  197. 


SCIRE  FACIAS. 

RENDER. 

1 .  The  time  for  rendering  a  bank- 
rupt will  be  enlarged  by  the  Court, 
notwithstanding  the  provisions  of  the 
1 1  Geo.  4  &  I  Will.  4,  c.  70,  s.  21, 
authorising  the  render  of  defendants 
in  discharge  of  bail  to  the  county  pri- 
son.    Harris  v.  A Icock,  568 

2.  Where  a  defendant  was  sentenc- 
ed to  imprisonment  for  a  libel,  the 
Court  enlarged  the  time  for  the  bail 
to  render  him,  till  a  week  after  his 
imprisonment  expired.  Campbell  v. 
Ackltmd,  635 

RETURN  DAY. 

1 .  It  is  no  objection  to  a  writ,  that 
it  is  made  returnable  between  the 
Thursday  before  and  the  Wednesday 
after  Easter-day,  when  they  fail  in 
Easier  Term.  Lillyv.Gompertz,  376 

2.  The  old  process  might  have  been 
made  returnable  on  a  day  between 
the  Thursday  before  and  the  Wed- 
nesday after  Easter-day,  when  those 
days  fell  within  Easter  Term.  Hall 
v.  Welchman,  566 

RIGHT  (WRIT  OF). 

Upon  the  count  in  a  writ  of  right, 

if  the  demandant  omit  to  set  forth  his 

pedigree,  the  Court  will  not  allow  him 

to  amend.    Worley  v.  Blunt,         728 

RULES  (ENLARGEMENT  OF). 

See  1  Reg.Gew.  H.T.  2W.4,  p.196. 

RULES  (SERVICE  OF). 
See  1  Reo.Gen.  H.T.  2  W. 4.  p.193. 

SCIRE  FACIAS. 
1.  A  set.  fa.  should  lie  four  ju- 


2.  In  all  proceedings  by  scire  fa- 
cias, Sunday  is  not  to  be  reckoned. 
Anonymous,  142 

3.  Holy  Thursday,  not  being  a  ju- 
ridical day,  cannot  be  reckoned  aa 


SEQUESTRATION. 
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one  of  the  four  clear  days  for  a  sci. 

fa.  against  bail  to  lie  in  the  office. 

Scott  v.  Larkins,  202 

4.  The  Court  will  not  allow  judg- 
ment to  be  signed  for  non-appearance 
to  a  sci.  fa.  against  bail,  unless  it  is 
shewn  that  the  bail  have  been  sum- 
moned, or  that  efforts,  and  what  ef- 
forts, have  been  made  to  summon 
them.  Higgins  v.  Wilkes,  447 

5.  In  set.  fa.  on  a  judgment  more 
than  a  year  old,  if  the  writs  of  sex.  fa., 
which  have  been  returned  nihil,  the 
award  of  execution,  the  ca.  sa.,  and 
the  warrant,  are  issued  in  a  different 
Christian  name  from  the  one  stated 
in  the  judgment  as  that  of  the  plain- 
tiff, the  Court  will  allow  the  proceed- 
ings to  be  amended  by  substituting 
the  one  stated  in  the  judgment,  al- 
though the  ca.  sa.  has  been  executed 
and  returned.  Thorpes. Hook,     501 

6.  Where  several  attempts  were 
made  to  summon  a  defendant  on  a 
sci.fa.,  returnable  on  the  28th  April, 
and  eight  days  had  elapsed  after  the 
return  of  the  writ ;  an  application  on 
the  5th  November  to  sign  judgment 
was  held  too  late,  without  summon- 
ing the  defendant  again.  Woody. 
Moseley,  5 1 3 

7.  The  rule  I  H.T.  2  Will.  4, 8.81, 
as  to  sci.fa.,  applies  to  the  case  of 
both  principal  and  bail.  Jackson  v. 
Elam,  515 

8.  Though  two  writs  of  sci.  fa.  on 
a  judgment  have  been  issued  previ- 
ously to  the  rule  H.T.  2  Will  A,  which 
requires  notice  to  be  given  to  the  bail, 
still  judgment  cannot  be  signed  on 
such  writs  of  sci.fa.  without  comply- 
ing with  that  rule;  and  giving  a  rule 
for  appearance  is  not  sufficient.  Ken- 
nedy  v.  Lord  Oxford,  6 1 3 

SECURITY  FOR  COSTS. 

See  Costs,  2,  5, 1 9,  25, 26, 29, 36,  44. 
1  Reg.  Gen.  H.T.  2W.4,j>.  196. 

SEQUESTRATION. 
1.  To  a  special  ca.  utlag.  the  she- 


riff returned  an  inquisition  finding  the 
defendant  had  benefices,  but  no  lay 
fee ;  the  Court  awarded  a  writ  of  se- 
questration on  reading  the  transcript 
of  the  outlawry  and  inquisition.  Rex 
v.  Hind,  286 

2.  A  defendant  has  no  right  to 
have  a  writ  of  levari  facias  de  bonis 
ecclesiasticis  returned,  but  may  have 
a  return  of  the  amount  of  profits  re- 
ceived by  the  sequestrator.  Hart  v. 
Vollans,  Birnie  v.  Vollans,  Gray  v. 
VoUans,  434 

SERVICE  OF  PROCESS. 
See  Process,  5,  6,  7. — Waivbr,  6. 

1.  To  set  aside  an  arrest  in  a  wrong 
county,  there  must  be  an  affidavit 
that  it  did  not  take  place  on  the  bor- 
ders of  the  county,  and  that  there  is 
no  dispute  as  to  boundaries.  Webber 
v.  Manning,  24 

2.  Service  of  a  summons  on  a  peer, 
at  his  residence,  when  he  is  absent  in 
France,  is  sufficient.  Anonymous,  81 

3.  What  is  equivalent  to  personal 
service.  Rhodes  v.  Innes,  215 

4.  The  service  of  process  must  be 
persona],  and  no  difficulty  in  effecting 
personal  service  will  dispense  witb 
it.  Digby  v.  Thomson,  363 

Service  of  process  on  a  news- 
paper proprietor  at  the  place  of  abode 
given  at  the  Stamp  Office,  according 
to  the  38  Geo.  3,  c.  78,  s.  2,  is  not 
sufficient   without   personal  service. 

Ibid, 

5.  What  will  be  circumstances  suf- 
ficient to  dispense  with  personal  ser- 
vice of  a  rule.  Englehart  v.  Morgan, 

422 

6.  Special  service  of  rule.  Stout 
v.  Smith,  506 

SESSIONS  (SPECIAL). 

1.  Where  an  order  for  altering  the 
arrangement  of  the  parishes,  town- 
ships, &c.  of  any  county,  for  the  con- 
venience of  holding  special  sessions, 
has  been  made  under  the  9  Geo.  4, 
c.  43,  ss.  2  and  4,  there  is  no  appeal 
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against  it :  ss.  6  and  9  of  that  act  ap- 
plying to  orders  made  under  the  au- 
thority of  a.  7  only.  Rex  v.  The  Jus- 
tice! of  Derbyshire,  386 

SET-OFF. 
See  1Reo.Gen.H-T.SW.4.,p.196. 
Where  there  are  cross  demands 
between  the  plaintiff  and  defendant, 
the  plaintiff  need  not  in  the  first  in- 
stance prove  the  whole  of  his  ac- 
count, but  need  only  prove  the  balance 
which  he  claims;  and  if  the  defendant 
proves  his  set-off  to  a  larger  amount, 
the  plaintiff  may  then  prove  other 
parts  of  his  account,  to  exclude  the 
defendant's  set-off.  William*  v.  Da- 
vit, 647 

SETTING  OFF  JUDGMENTS. 

See  Attorney,  15,  45. 

SETTING  OFF  COSTS. 
See  Costs,  8,  14,  17,  18. 

SHAM  PLEA. 
See  Plea,  5. 

SIDE  BAR  RULE. 
See  1  Reo.  Gen.  H.  T.  2  W.  4,  p.  1 96. 

SHERIFF. 
See  Pome,  ].— Process,  2,  3.— In- 
terpleader. 

1.  An  affidavit  to  set  aside  a  regu- 
lar attachment  against  the  slierift'  on 
payment  of  costs,  must  state  that  the 
application  is  made  for  the  indemnity 
only,  and  at  the  expense  of  the  she- 
riff. Rex  v.  The  Sheriff  of  Middlesex, 

419 

2.  Where  the  sheriff  is  ruled  to 
bring  in  the  body,  he  is  bound  to 
obey  the  rule,  although  the  proceed- 
ings of  the  plaintiff  may  be  stayed  by 
an  injunction  obtained  by  the  defen- 
dant. Under  5  Reg.  Gen,  H.  T.  2 
WiUA,  the  plaintiff  must  declare  con- 
ditionally if  he  can,  in  order  to  entitle 
him  to  have  an  attachment  against 


SMALL  DEBTOR. 

the  sheriff  to   stand  as  a  security. 
Rexv.  The  Sheriff  of  Middlesex,  45* 

SHERIFFS  RETURN. 
By  the  sheriff's   return  of  "Ian- 
guidus,"  the  illness  of  the  defendant 
at  the  return  of  the  writ  should  ap- 
pear. Perkins  v.  Meaeher,  21 

SLANDER. 
See  Costs,  39. 

SMALL  DEBTOR. 

1.  A  defendant  in  custody  on  an 
attachment  for  non-payment  of  costs 
under  20/.  more  than  twelve  months, 
is  not  entitled  to  his  discharge  under 
the  48  Geo.  S,  c.  123.  Doed.  Upton 
v.  Benton,  \  5 

2.  Where  a  defendant  had  given  a 
warrant  of  attorney  for  debt  and 
costs,  to  an  amount  exceeding  20/., 
though  the  original  debt  was  less,  and 
had  remained  in  execution  for  that 
amount  twelve  successive  calendar 
months: — Held,  not  entitled  to  his 
discharge  under  the  48  Geo.  3,  c.  1 23. 
v.  While,  19 

3.  The  Court  will  discharge  a 
debtor  who  has  lain  in  prison  for  the 
space  of  twelve  successive  calendar 
months  for  a  debt  not  exceeding  20/., 
under  the  48  Geo.  3,  c.  123,  s.  1,  al- 
though he  has  been  brought  up  under 
the  compulsory  clauses  of  the  Lords' 
act,  and  has  refused  to  deliver  in  his 
schedule.  Ex  parte  White,  66 

4.  A  defendant  remaining  in  exe- 
cution twelve  successive  calendar 
months,  for  the  nominal  damages  in 
ejectment,  is  entitled  to  his  discharge 
under  the  48  Ceo.  3,  c.  123,  s.  1,  ah 
though  the  property  recovered  in  the 
action  is  of  considerable  value.  Doe 
v. ,  69 

5.  Where  an  application  to  dis- 
charge a  debtor  out  of  custody,  under 
the  48  Gen.  3,  c.  123,  is  successfully 
opposed  on  notice,  no  costs  are  allow- 
ed. Anonymous,  148 

C.  Where  a  defendant  has    been 
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charged  in  execution  on  the  26th  No- 
vember, 1830,  for  a  debt  not  exceed- 
ing 20/.,  and  has  continued  in  prison 
until  the  25th  November  following,  he 
is  entitled  to  his  discharge  under  the 
48  Geo.  3,  c.123,  on  that  day.  Anony- 
mous, 150 

7.  On  applying  to  discharge  a  pri- 
soner under  the  48  Geo.  $,  c.123,  the 
name  of  the  cause  stated  in  the  no- 
tice must  correspond  with  the  name 
of  that  in  which  he  is  in  execution. 
Kelly  v.  Dickinson,  537 

8.  Where  a  prisoner  applies  for  his 
discharge  under  the  48  Geo.  3,  c.l  23, 
his  notice  roust  be  served  on  the 
plaintiff,  and  therefore,  service  on  his 
attorney  is  not  sufficient.  The  ap- 
plication must  be  made  to  the  Court  in 
term  time,  and  cannot  be  disposed  of 
at  chambers.  Kelly  v.  Dickinson,  546 

9.  Where  a  plaintiff's  residence 
cannot  be  found,  the  defendant,  who 
applies  for  relief  under  48  Geo.  3, 
c.123,  may  serve  the  notice  required 
by  that  statute  on  the  plaintiff's  at- 
torney.   Wilson  Y.Mokler,  549 

10.  A  prisoner,  who  has  been  in 
custody  for  twelve  months  for  a  debt 
or  for  damages  not  exceeding  201.,  is 
entitled  to  his  discharge  absolutely  as 
a  matter  of  right.  Stacey  v.  Fieldsend, 

709 

SOLICITOR. 

1.  A  solicitor  of  the  Court  of 
Chancery,  who  has  not  been  admitted 
on  the  equity  side  of  the  Exchequer, 
may  practise  there  in  the  name  of  a 
sworn  clerk  of  the  Remembrancer's 
office,  and  is  entitled  to  his  fees.  The 
Attorney- General  on  the  relation  of 
Crupper  v.  Malm,  576 

STOLEN  BILL. 

Where  a  bill  of  exchange  has  been 
stolen,  the  Court  will  grant  a  rule 
to  refer  it  to  the  Master  to  compute 
principal  and  interest,  notwithstand- 

VOL,  I. 


ing  the  loss  of  the  bill.  Allen  v.  Mil- 
ler, 420 

SUBPCENA. 

See  Costs,  31. 

1.  In  order  to  obtain  an  attach- 
ment for  disobedience  to  a  subpoena, 
requiring  the  attendance  of  a  witness 
at  the  Quarter  Sessions,  the  original 
subpoena  must  be  shewn  at  the  time 
of  serving  a  copy.  Rex  v .Wood,  509 

2.  Difficulty  in  serving  a  subpoena 
will  not  dispense  with  the  necessity 
of  personal  service,  unless  it  is  sworn 
that  the  person  keeps  out  of  the  way 
to  avoid  personal  service.  Barnes  v. 
Williams,  615 

3.  An  attachment  will  not  be 
granted  against  a  witness  for  not 
obeying  a  subpoena,  unless  the  ori- 
ginal subpoena  has  been  shewn,  or  if 
the  witness  has  a  reasonable  ground 
for  believing  that  he  will  not  be  want- 
ed.  The  King  v.  Sloman,  6 1 8 

SUMMONS. 

See  Uniformity  of  Process  Act,  3. 

SUNDAY. 

See  Scire  Facias,  2. — 8  Reg.  Gen. 
H.  T.  2  W.  4,  p.  200.— Term,  1. 

SUPERSEDEAS. 
See  1  Reg.  Gen.  H.  T.  2  W.  4,  p.  1 94. 

SURVIVOR. 

See  Warrant  of  Attorney,  1, 4, 7,8. 

TENDER. 

1 .  If  a  defendant  offers  to  pay  part 
of  a  debt  which  the  plaintiff  refuses 
to  accept,  and  the  defendant  then 
pays  the  money  into  Court,  and  the 
plaintiff  takes  it  out,  the  defendant  is 
entitled  to  costs  from  the  time  of  the 
offer.  Marryottv.  Clapp,  701 

E  E  E 
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TRUSTEES. 


VARIANCE. 


TERM. 

.See  Attorney  38 — Small  Debtor  8. 

1.  By  the  operation  of  1  Will.  4, 
c.3,  s.l,  on  the  11  Geo.  4,  c.  70.  s.C, 
the  first  day  of  Trinity  Term  is  the 
22nd  of  May,  even  though  that  day 
of  the  month  falls  on  a  Sunday.  Con- 
sequently the  essoign  day,  by  s.  2,  is 
on  the  1 9th  of  May.  Doe  v.  Roe,  63 

2.  A  judgment  signed  on  a  war- 
rant of  attorney  between  the  essoign 
day  and  the  first  day  in  full  term,  of 
the  term  subsequent  to  the  death  of 
the  defendant,  is  regular ;  the  three 
days  previous  to  the  day  provided  by 
1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  6,  for 
the  commencement  of  the  term  being 
now  no  part  of  the  term.  Price  v. 
Hughes,  448 

TESTE  OF  WRIT. 

1 .  Where  a  ca.  sa.  is  issued  in  the 
course  of  a  term,  tested  in  the  name 
of  a  chief  justice  who  was  dead  at  the 
time  of  issuing  the  writ,  but  alive  on 
the  first  day  of  the  term,  the  Court 
will  not  inquire  into  the  exact  day  of 
issuing  the  writ,  but  will  consider  it 
regular,  as  on  the  face  of  it  the  teste 
is  proper.  Sutton  v.  Lord  Cardross, 

511 

TIME  (COMPUTATION  OF). 

See  8  Reg.  Gen.  H.T.  2  W.  4,  p.  200. 
— Small  Debtor,  6. 

TRIAL. 

See  New  Trial. — 1  Reg. Gen. H.T. 
2  W.  4,  pp.190,  191. 

TRUSTEES. 

1.  The  assignee  of  an  insolvent 
debtor  cannot  bring  an  action  for  rent 
against  the  tenant  of  premises  in 
which  the  insolvent  has  a  life  interest, 
in  the  names  of  the  trustees  of  those 
premises,  without  their  consent,  or  the 
offer  to  them  of  a  sufficient  indem- 
nity against  costs.  Spicer  v.  Todd,  306 


The  Court  may  rescind  a  judge's 
order,  though  not  made  a  rule  of 
Court.  Ibid. 

UNIFORMITY    OF    PROCESS 

ACT. 

See  Distringas. — Reg.  Gen.  M.  T. 
3  W.  4,  p.  470. 

1.  In  order  to  get  a  distringas  un- 
der the  %  Will.  4,  c.  39,  there  must 
be  three  attempts  to  serve,  and  the 
summons  left,  or  a  positive  affidavit 
that  the  defendant  keeps  out  of  the 
way  to  avoid  being  served.  Anony- 
mous, 513 

2.  The  Uniformity  of  Process  Act, 

2  Will.  4,  c.  39,  applies  to  the  com- 
mencement of  actions  only,  and  not 
to  the  continuance  of  actions  com- 
menced before  the  act  came  into  ope- 
ration. Storr  v.  Bowles,  516 

3.  In  a  summons,  if  the  name  of 
the  plaintiff  is  omitted  as  the  person 
who  will  enter  an  appearance  for  the 
defendant  if  he  omit  to  enter  one,  it 
is  an  irregularity.  Smith  v.  Crump, 

519 

4.  Where  the  sheriff  has  distrained 
on  a  defendant's  goods  under  the  2  & 

3  Will.  4,  c.  39,  s.  3,  and  the  defen- 
dant does  not  appear  according  to  the 
exigency  of  the  writ,  the  plaintiff  may 
enter  an  appearance  for  him  without 
leave  of  the  Court.  Johnson  v.  Smea- 
ley,  526 

VARIANCE. 

See  Affidavit  of  Debt,  13. — Small 
Debtor,  7. 

1.  Where  the  affidavit  of  debt  and 
writ  stated  the  debt  to  be  due  to  the 
plaintiffs,  "  executors  of,"  and  not "  as 
executors  of,"  and  the  declaration  stat- 
ed it  to  be  due  to  them  in  their  own 
right: — Held,  no  variance. Exe- 
cutors, v. ,  97 

2.  Where  a  defendant  has  been  ar- 
rested for  goods  sold  and  delivered, 
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and  money  lent  and  advanced,  though 
the  declaration  contains  no  count  for 
goods  sold  and  delivered,  the  Court 
will  not  enter  an  exoneretur  on  the 
bail  piece.  Gray  v.  Harvey,         114 

3.  After  the  lapse  of  seven  years,  it 
is  too  late  to  take  the  objection,  that 
a  rule  for  a  set.  fa.  on  a  judgment 
more  than  ten  years  old  has  not  been 
obtained.  Wilson  v.  Bacon,  118 

Though  a  judgment  is  against  se- 
veral, a  hab.  corp.  ad.  satisfa.  ought 
only  to  be  issued  against  those  who 
are  in  custody.  Ibid. 

4.  If  a  defendant  consents  that  a 
plaintiff  shall  have  judgment  as  of  a 
term  previous  to  the  trial,  in  proceed- 
ing against  the  bail  the  ca.  sa.  may  be 
tested  as  of  that  previous  term.  Ho- 
venden  v.  Cr  anther,  1 70 

5.  Notice  of  declaration  in  case, 
where  the  declaration  filed  is  in  debt, 
is  irregular.   Cooke  v.  Johnson,     247 

6.  The  Court  allowed  a  recovery 
suffered  in  1780  to  be  amended  by 
the  insertion  of  three-fifths  of  five 
messuages  instead  of  one,  to  make  it 
conform  with  the  deed.  Hind,  de- 
mandant; Radden,  tenant;  Hawkins, 
vouchee,  269 

7.  When  process  is  general,  and 
the  affidavit  of  debt  is  made  by  the 
plaintiff  as  executor,  it  is  no  variance. 
Ilsley  v.  Jlsley,  310 

8.  A  variance  between  the  descrip- 
tion of  the  form  of  action  stated  in 
the  notice  of  the  declaration,  and  the 
declaration  itself,  is  an  irregularity, 
but  it  is  waived  by  the  defendant 
taking  the  declaration  out  of  the  of- 
fice. Robins  v.  Richards,  378 

9.  Where  there  is  a  variance  in  the 
description  of  the  form  of  action  be- 
tween the  note  of  allowance  of  a  writ 
of  error  and  the  record,  the  plaintiff 
may  sue  out  execution  notwithstand- 
ing the  writ.  Hills  v.  Spilsbury,  421 

10.  A  note  of  the  allowance  of  a 
writ  of  error  is  no  stay  of  the  plain- 


tiff's proceedings,  if  it  mis-describe 
the  form  of  action.  Green  v.  Okill, 

422 

11.  The  plea  of  "  not  guilty"  in  an 
action  of  assumpsit  cannot  be  treated 
as  a  nullity.  Ivetny  v.  Farrant,     453 

12.  Affidavits  entitled  in  a  cause, 
without  giving  die  plaintiff  the  addi- 
tion of  "  assignee/*  cannot  be  used  in 
a  cause  where  the  plaintiff  sues  as  as- 
signee.  Wright  v.  Hunt,  457 

1 3.  A  writ  of  summons  being,  to 
answer  the  plaintiff  "  in  an  action  of 
trespass  on  the  case,"  followed  by  a 
declaration  in  assumpsit,  is  irregular, 
and  may  be  set  aside.  King  v.  Skif* 
fington,  686 

14.  If  a  plaintiff  declares  as  exe- 
cutor on  general  process,  the  bail  are 
discharged.  Mane  sty  v.  Stevens,  711 

VENIRE  DE  NOVO. 

See  Costs,  23. 

VENUE. 

See  1  Reg.  Gen.  H.  T.  2  W.  4,  p.  1 97. 

1 .  Where  a  new  trial  is  directed  in 
an  action  on  a  policy  of  insurance,  the 
Court  will  not  change  the  venue  from 
Dorsetshire  to  London,  on  the  ground 
that  the  plaintiff  and  defendant  resid- 
ed in  London,  and  all  the  witnesses  on 
the  first  trial  were  taken  down  from 
London.  Palmer  v.  Marshall,      25G 

2.  In  an  action  upon  an  I.  O.  U. 
the  venue  may  be  changed  upon  the 
usual  affidavit.  Roberts  v.  Wright, 

294 

3.  After  an  order  for  time  to  plead, 
"  on  the  usual  terms,"  either  in  town 
or  country  causes,  the  defendant  can- 
not change  the  venue,  whether  the 
trial  will  be  delayed  or  not  by  such  a 
change.  Notts  v.  Curtis,  319 

4.  Although  a  promissory  note  is 
not  made  payable  to  order,  the  Court 
will  not  grant  a  rule  to  change  the 
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WAIVER. 


WARRANT  OF  ATTORNEY. 


venue  on  the  common  affidavit.  Smith 
v.  El  kins,  426 

5.  In  an  action  for  a  libel,  where 
the  venue  is  laid  in  one  county,  and 
removed,  on  the  common  affidavit, 
into  another,  the  Court  will  move  it 
back  on  an  affidavit  stating  that  the 
newspaper  in  which  the  libel  appear- 
ed is  published  as  much  in  one  coun- 
ty as  the  other.  Hobart  v.  Wilkins, 

460 

6.  In  covenant,  in  order  to  entitle 
a  defendant  to  change  the  venue,  up- 
on the  ground  that  the  witnesses  on 
both  sides  reside  in  the  county  into 
which  it  is  sought  to  change  the  ve- 
nue, it  must  be  sworn  that  it  will  be 
necessary  for  him  to  call  witnesses  in 
his  defence.  Cromptonv.  Stewart,  567 

7.  In  an  action  on  a  policy  of  in- 
surance, where  the  question  to  be  de- 
cided required  the  opinions  of  medi- 
cal men  of  skill,  the  Court  would  not 
change  the  venue  to  another  county, 
though  all  the  witnesses  as  to  facts 
resided  there,  except  upon  certain 
terms.  Bowring  v.  Bignold,  685 

It  is  in  the  discretion  of  the  Court 
whether  they  will  allow  the  venue  to 
be  changed  after  an  order  for  time  to 
plead  on  terms.  Ibid. 

VOLUNTARY  PAYMENT. 

See  Waiver,  2. 

WAIVER. 

See  Attachment,  1. — Imparlance, 
1,  3. — Variance,  8. 

1.  Asking  for  time  by  a  defendant 
does  not  waive  an  irregularity  in  the 
plaintiff's  last  proceeding.  Anony~ 
mous,  23 

2,  If  a  plea  in  abatement  be  a  nul- 
lity, no  act  of  the  plaintiff,  apparently 
acquiescing  in  it,  will  be  construed 
into  a  recognition  of  it.  Garratt  v. 
Hooper,  28 

If  money  be  paid  after  judgment 


signed,  it  cannot  be  considered  as  a 
voluntary  payment.  J  bid. 

3.  Where  a  plaintiff,  on  account  of 
negotiations  between  himself  and  the 
defendant,  delays  for  a  term  his  pro- 
ceedings against  the  sheriff,  the  latter 
is  discharged  by  the  plaintiff's  laches. 
The  King  v.  The  Sheriff  of  Middlesex, 
in  the  case  of  Davis  v.  Allen,         53 

4.  The  Court  refused  to  set  aside 
a  plea  of  judgment  recovered  on  affi- 
davit of  its  being  totally  false,  though 
there  did  not  remain  time  for  the 
plaintiff  to  get  judgment  in  the  term, 
he  having  neglected  to  take  the  regu- 
lar steps  for  that  purpose  in  the  ear- 
lier part  of  the  term.  Poole  v.  Salter, 

297 

5.  Where  a  cause  is  removed  from 
an  inferior  jurisdiction  by  habeas  cor~ 
pus,  and  the  plaintiff  declares  condi- 
tionally before  special  bail  perfected, 
and  indorses  a  demand  of  plea  on  his 
declaration,  according  to  rule  43,  1 
Reg.  Gen.  H.  T.  2  WiU.  4,  special 
bail  is  waived.  Law  v.  Stevens,    425 

6.  If  a  party  against  whom  a  rule 
is  granted,  obtains  its  enlargement,  he 
cannot  afterwards  object  that  it  was 
not  personally  served.  Cartwright  v. 
Blackworth,  489 

7.  Where  a  defendant  is  entitled  to 
an  imparlance,  which  he  obtains,  he 
does  not  thereby  waive  his  right  to 
demur.  Pirn  v.  Woodman,  560 

8.  After  the  time  for  putting  in 
bail  above  has  elapsed,  it  is  too  late 
to  object  to  the  affidavit  of  debt. 
Tucker  v.  Cole  gate,  674 

9.  If  an  imperfect  copy  of  a  rule 
is  served,  the  party  served  must  ap- 
pear to  it,  and  by  such  appearance 
he  does  not  admit  that  he  is  properly 
brought  into  Court,  so  as  to  prevent 
him  from  taking  the  objection  to  the 
form  of  the  copy  of  the  rule.  Wood 
v.  Critchfield,  587 

10.  Where  a  plaintiff  had  declared 
conditionally  after  the  time  for  the 


WARRANT  OF  ATTORNEY. 


WRIT. 


773 


defendant's  appearing  had  expired, 
and  the  defendant  took  the  declara- 
tion out  of  the  office : — Held,  a  wai- 
ver of  the  irregularity.  Gilbert  v. 
K  irk  land  t  153 

WARRANT  OF  ATTORNEY. 

1 .  Where  a  warrant  of  attorney  au- 
thorizes a  person  to  enter  up  judg- 
ment against  the  defendant,  and  the 
defeazance  states,  that  the  warrant  is 
given  to  secure  payment  to  that  per- 
son, his  heirs,  &c,  judgment  cannot 
be  entered  up  on  it  by  his  executrix, 
as  it  only  authorized  the  testator  him- 
self to  enter  up  judgment.  Henshall 
\.  Matthew,  217 

2.  In  order  to  enter  up  judgment 
on  an  old  warrant  of  attorney,  it  is 
not  sufficient  that  the  subscribing  wit- 
ness should  sign  the  affidavit  of  exe  • 
cution  in  the  character  of  the  commis- 
sioner before  whom  it  was  sworn,  but 
he  must  make  affidavit  also.  Field  v. 
Bearcroft,  308 

3.  A  letter  dated  within  the  term, 
from  a  defendant,  is  sufficient  proof 
that  he  is  alive,  so  as  to  authorize 
judgment  on  an  old  warrant  of  attor- 
ney. Sanders  v.  Jones t  367 

4.  On  a  warrant  of  attorney  to  con- 
fess judgment  to  two,  judgment  may 
be  entered  up  in  favour  of  a  survivor. 
Johnson  v.  Jenkins,  367 


5.  Where  a  warrant  of  attorney 
makes  no  mention  of  interest  on  the 
principal,  but  the  defeazance  does, 
the  Court  will  allow  execution  to  be 
issued  for  the  principal  and  interest. 
Shipton  v.  Shipton,  518 

6.  Where  a  party  gives  a  warrant 
of  attorney  to  another,  without  consi- 
deration, in  order  that  the  latter  may 
protect  the  goods  of  the  former  from 
execution,  and  judgment  and  execu- 
tion are  signed  and  issued  against 
good  faith,  a  Court  of  law  will  not 
interfere.  Dukes  v.  Saunders,       522 

7.  Where  a  warrant  of  attorney 
only  authorizes  judgment  to  be  en- 
tered up  at  the  suit  of  the  plaintiff, 
without  mentioning  executors,  admi- 
nistrators, &c,  the  Court  will  not  al- 
low judgment  to  be  entered  up  at  the 
suit  of  the  plaintiff's  executor,  al- 
though such  representatives  are  men- 
tioned in  the  defeazance.  Manvill  v. 
Manvill,  544 

8.  Where  a  warrant  of  attorney  is 
given  to  three  for  a  joint  debt  due  to 
them,  and  no  mention  is  made  either 
in  the  warrant  or  defeazance  of  sur- 
vivors, judgment,  however,  may  be 
entered  up  at  the  suit  of  the  sur- 
vivors. Build  v.  Wightman,  545 

WRIT  (RETURN  OF). 
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